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1.  INTRODUCTION 

The  fiscal  crisis  being  faced  by  the  Ontario  Legal  Aid  Plan  (OLAP,  Legal  Aid,  or  the 
Plan)1  has  raised  questions  regarding  legal  aid  expenditures  on  behalf  of  youth  charged  under 
the  Young  Offenders  Act .2  Ontario,  observers  tend  to  assert,  must  move  away  from  its 
“Cadillac”  model  of  providing  legal  aid.3  The  Ontario  Legal  Aid  Plan  must  adapt  to  changing 
times  by  converting  itself  into  something  less  expensive;  at  the  same  time,  the  discourse  often 


The  author  thanks  Nicholas  Bala,  Richard  Bamhorst,  Ronit  Dinovitzer,  Martin  Friedland,  Lori  Newton,  Aneurin 
Thomas,  Michael  Trebilcock,  and  Alan  Young,  all  of  whom  were  exceedingly  helpful  throughout  the  writing  of 
this  paper.  I  am  also  grateful  to  Marlene  Van  Ballegooie  for  her  research  assistance  in  preparing  this  paper.  The 
views  expressed  in  this  paper  are  those  of  the  author  and  do  not  necessarily  represent  the  views  of  the  members 
of  the  Ontario  Legal  Aid  Review. 

For  a  good  explanation  of  the  current  fiscal  concerns,  and  an  explanation  of  the  factors  leading  to  this  “crisis”  see 
generally  F.H.  Zemans  and  P.J.  Monahan,  From  Crisis  to  Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North 
York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy,  1997) 
[hereinafter  From  Crisis  to  Reform ]. 

Young  Offenders  Act,  R.S.C.  1985,  c.  Y-l. 

See  generally  F.H.  Zemans  and  L.T.  Smith,  “Can  Ontario  Sustain  Cadillac  Legal  Services?”  (1994),  5  Md.  J. 
Contemp.  Legal  Issues  271. 
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implies  that  quality  may  need  to  be  sacrificed,  at  least  somewhat.  Yet  reforming  legal  aid  to 
meet  fiscal  constraints  need  not  result  in  a  sacrifice  of  quality  and  reliability.  Rather,  the 
Ontario  Legal  Aid  Plan  must  retain  existing  tools  and  be  accorded  new  ones  with  which  to 
continually  adapt  to  both  constraint  and  change. 

Interestingly,  the  existing  judicare  system,  through  which  private  lawyers  may  accept  legal 
aid  certificates  and  are  compensated  according  to  an  established  tariff,  is  often  defended  on 
precisely  these  same  grounds,  namely  that  it  is  most  responsive  to  fiscal  demands  and  service 
needs.  This  perspective  is  well  summarized  in  the  Ontario  Criminal  Lawyers’  Association’s 
submissions  to  the  Ontario  Legal  Aid  Review  Panel:4 

The  judicare  model,  when  professionally  managed,  provides  an  efficient  private  system  which 
can  meet  expenditure  guidelines  and  quickly  adapt  to  change.  The  private  bar  has  adapted  to  dramatic 
reductions  in  the  Legal  Aid  tariff  in  the  past  two  years.  No  public  bureaucracy  could  have  responded 
that  quickly.  While  the  proper  level  of  funding  is  an  ongoing  issue,  the  free  market  principles  built  in 
to  the  judicare  model  make  it  the  most  efficient  system  to  deal  with  current  and  future  change. 

Similarly,  after  entering  into  a  memorandum  of  understanding  with  the  Attorney  General 
regarding  the  provision  of  legal  aid  after  Legal  Aid’s  projected  deficit  for  1994,  the  Law 
Society  of  Upper  Canada,  through  its  Legal  Aid  Committee,  made  it  clear  that  its  goal  was  to 
prove  that  judicare  can  be  “managed  responsibly  in  an  age  of  great  fiscal  restraint”. 

The  purpose  of  this  paper  is  to  evaluate  how  best  to  provide  legal  aid  to  those  charged 
under  the  Young  Offenders  Act.  As  such,  I  assess  existing  evidence  regarding  the  current 
provision  of  legal  aid  services  to  youth  across  Canada,  and  provide  specific  recommendations 
in  this  regard.  Furthermore,  this  paper  seeks  to  identify  the  proper  role  of  counsel,  the  needs 
of  young  persons  charged  with  criminal  offences,  the  legal  environment  in  which  the  system 
operates,  and  potential  solutions  to  maintain  and  enhance  the  quality  of  representation  both 
fairly  and  cost-effectively. 

The  resources  spent  on  providing  legal  representation  under  the  Young  Offenders  Act  are 
quite  significant.  In  its  highest  year  (cases  completed  in  the  year  ending  March  31,1996)  close 
to  $15  million  was  spent  on  less  than  15,000  certificates,  at  a  cost  per  case  of  just  over 
$1,000.' 6  This  represented  approximately  15  percent  of  costs  under  the  criminal  tariff,  and 
nearly  20  percent  of  all  criminal  certificates  completed  in  the  year.7  Similar  figures  were 
reported  in  prior  years,  though  the  cost  per  case  appears  to  have  increased  significantly.8 
While  the  past  year  has  witnessed  a  dramatic  decrease  in  the  total  amounts  spent,  the  average 
cost  per  case  over  the  last  two  years  has  remained  much  higher  than  earlier  in  the  decade.9 


Criminal  Lawyers’  Association,  submissions  to  the  Ontario  Legal  Aid  Review  (March  24,  1997)  [hereinafter 
Criminal  Lawyers’  Association  submissions]  at  15. 

Legal  Aid  Committee  of  the  Law  Society  of  Upper  Canada,  Report  of  the  Legal  Aid  Committee  to  the  Benchers 
of  the  Law  Society  of  Upper  Canada  in  Convocation  Assembled  (June  23,  1995)  [hereinafter  Report  of  Legal  Aid 
Committee  to  Benchers ],  Sched.  A  at  3. 

Ontario  Legal  Aid  Plan,  Ontario  Legal  Aid:  Federal-Provincial  Reporting  System  (March  31,  1992  -  March  31, 
1997)  [received  direcdy  from  the  Ontario  Legal  Aid  Plan,  Provincial  Office]  [hereinafter  OLAP Data]. 

1  Ibid. 

g 

Ibid.,  and  see  discussion  infra,  note  27  and  accompanying  text. 

9 

See  infra,  note  29  and  accompanying  text. 
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These  costs,  it  must  be  noted,  are  purely  with  respect  to  judicare  expenditures;  the  data 
provided  do  not  attempt  to  assess  the  costs  of  providing  duty  counsel  and  clinic  services  as  a 
result  of  charges  stemming  from  the  Young  Offenders  Act. 

The  sense  that  something  must  be  done  to  reform  legal  aid  spending  is  part  of  a  more 
general  trend  toward  questioning  government  spending  and  the  manner  in  which  state  services 
are  delivered.  In  recent  years,  there  has  been  a  move  toward  defining  and  elaborating  upon 
“alternative  service  delivery”  mechanisms,  which  reflects  the  perceived  need  to  reconceive, 
re-engineer,  and  restructure  government.10  At  the  end  of  the  day,  the  decision  to  limit  access 
to  legal  aid,  as  with  the  determination  of  how  “best”  to  deliver  legal  services,  is  often  a 
political  one.11 

When  dealing  with  the  provision  of  legal  aid  to  young  offenders,  legal  aid  reform  becomes 
all  the  more  complex.  Public  dissatisfaction  with  the  current  structure  of  the  Young  Offenders 
Act  and  the  judicial  response  to  youth  crime  is  evident,  often  fueled  by  media  coverage  of 
individual  cases  which  do  not  accurately  reflect  the  daily  flow  of  cases  through  the  ^outh 
courts.12  Often  described  as  “moral  panic”,13  this  reaction  to  youth  crime  is  not  new,  4  yet 
continues  to  dominate  much  of  the  debate  surrounding  young  offenders.  Further,  over  the  past 
15  years,  we  have  moved  from  a  “welfare-based”  model,  which  stressed  the  “best  interests” 
of  juveniles,  toward  a  “justice-based”  conception  of  youth  justice,  stressing  due  process 
concerns  and  placing  great  stock  in  the  importance  and  merits  of  an  adversarial,  rights-based, 
model  of  dealing  with  criminal  charges.15  At  the  same  time,  the  Young  Offenders  Act  reflects 
the  perception  that  young  persons  have  “special  needs”16  which  cannot  be  adequately  dealt 
with  in  the  “adult”  system.  While  this  evidences  a  shift  in  our  understanding  and  reaction  to 
the  needs  of  young  offenders  and  the  implications  of  youth  crime,  it  says  little  about  the 
practical  realities  of  negotiating  such  a  system. 


See,  e.g.,  R.  Ford  and  D.  Zussman,  Alternative  Service  Delivery:  Sharing  Governance  in  Canada  (Toronto: 
KPMG  Centre  for  Government  Foundation  and  Institute  of  Public  Administration  of  Canada,  1997). 

As  Richard  Abel  notes,  “[w]hen  an  explanation  is  offered  for  why  legal  aid  assumes  a  given  form  in  a  particular 
society  at  a  specific  point  in  time,  it  tends  to  be  couched  in  an  idealist  discourse  that  conceals  the  underlying 
political  forces”:  R.  Abel,  “Law  Without  Politics:  Legal  Aid  under  Advanced  Capitalism”  (1985),  32  U.C.L.A. 
L.  Rev.  474  at  480. 

See  Canada,  Federal-Provincial-Territorial  Task  Force  on  Youth  Justice,  A  Review  of  the  Young  Offenders  Act 
and  the  Youth  Justice  System  in  Canada ,  Report  (August  1996)  [hereinafter  Youth  Justice  Task  Force]  at  7. 

See,  e.g.,  S.  Cohen,  Folk  Devils  and  Moral  Panics:  The  Creation  of  the  Mods  and  Rockers  (London:  MacGibbon 
&  Kee,  1972),  and  see  G.  West,  “Towards  a  More  Socially  Informed  Understanding  of  Canadian  Delinquency 
Legislation”,  in  A.W.  Leschied,  P.G.  Jaffe,  and  W.  Willis,  eds.,  The  Young  Offenders  Act:  A  Revolution  in 
Canadian  Juvenile  Justice  (Toronto:  University  of  Toronto  Press,  1991)  3  at  12-14. 

See  generally  J.  Tanner,  Teenage  Troubles:  Youth  and  Deviance  in  Canada  (Scarborough,  Ont.:  Nelson,  1996). 

See  R.R.  Corrado,  “Introduction”,  in  R.R.  Corrado  et  al.,  eds..  Juvenile  Justice  in  Canada:  A  Theoretical  and 
Analytical  Assessment  (Toronto:  Butterworths,  1992)  1  [hereinafter  “Introduction”].  See  also  N.  Bala,  “The 
Young  Offenders  Act:  The  Legal  Structure”,  in  Corrado  et  al.,  ibid.,  21  [hereinafter  “The  Legal  Structure”]  at 
21-26. 

See  “The  Legal  Structure”,  ibid.,  at  25 ff. 

As  such,  the  Young  Offenders  Act  has  been  referred  to  as  a  “modified  justice  model”:  see  “Introduction”, 
supra,  note  15. 
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Although  much  has  been  written  in  the  context  of  legal  aid  reform,  little  is  addressed 
specifically  to  the  youth  justice  system.  Yet,  the  effects  of  legal  aid  practices  and  changes  on 
youth  justice  merit  particular  consideration.  Youth  have  “complex”  needs18  in  the  context  of 
legal  representation,  and  can  often  benefit  from  “a  comprehensive  and  integrated  response  to 
all  facets  of  the  problem(s)”.19  While  fiscal  constraints  have  precipitated  this  review,  this  paper 
hopes  to  bridge  the  concerns  of  both  cost  and  quality.  In  reforming  the  current  structure, 
though,  caution  must  be  had  not  to  reject  the  existing  structure  in  its  entirety;  providing 
effective  and  efficient  legal  representation  for  youth  does  not  require  us  to  open  an  entirely 
new  page,  but  to  find  innovative  and  affordable  ways  to  make  services  effective,  responsive, 
accountable,  and  cost  efficient. 

2.  A  SNAPSHOT  OF  LEGAL  AID  TRENDS 

Before  assessing  the  interplay  between  the  Young  Offenders  Act  and  the  provision  of  legal 
representation,  it  is  instructive  to  begin  with  some  figures  that  highlight  the  extent  to  which 
“young  offenders”  cases  represent  a  significant  portion  of  the  Ontario  Legal  Aid  Plan’s 
resources.  Unfortunately,  data  regarding  the  Young  Offenders  Act  are  rarely  made  available  in 
annual  reports,  and  are  often  aggregated  with  the  “criminal”  data.  Consequently,  the  amount 
spent  in  this  regard  is  not  reported  in  the  literature,  and  has  not  been  adequately  dealt  with  by 
previous  reports.  This  section  relies  upon  data  requested  directly  from  the  Ontario  Legal  Aid 
Plan,  compiled  in  accordance  with  federal-provincial  cost-sharing  agreements.  This  section, 
then,  is  intended  to  provide  some  of  the  foundation  on  which  normative  recommendations  can 
later  be  made. 

(a)  An  Overview  of  Data  for  the  Years  Ending  1992-1996 
The  following  table  provides  a  snapshot  of  data  provided  by  the  Ontario  Legal  Aid  Plan: 

Table  1 

Criminal  Expenditures 


Year  ending  1992 

Year  ending  1993 

Year  ending  1994 

Year  ending 
1995 

Year  ending  1996 

Adult 

$94,774,799.69 

$99,578,224.50 

$82,871,242.45 

$94,743,259.33 

$86,343,220.86 

YOA 

$10,924,042.94 

$14,627,222.79 

$12,351,672.09 

$14,707,897.48 

$14,966,176.38 

%  YOA  of 
Total  Criminal 

10.3% 

12.8% 

13% 

13.4% 

14.8% 

(1)  Each  year  represents  the  fiscal  year  to  that  date  (ending  March  31st). 

(2)  The  totals  provided  represent  both  fees  and  disbursements  for  all  certificate  cases  completed  in  the 
years  identified,  for  both  Canadian  and  non-Canadian  residents.  The  Ontario  Legal  Aid  Plan  considers 
cases  to  be  completed  when  final  payment  is  made. 

(3)  These  data  include  trials.  Crown  appeals,  and  accused  appeals.  Both  indictable  and  summary 
conviction  offences  are  included. 


Youth  Justice  Task  Force ,  supra,  note  12,  at  10. 

Commonwealth  Attorney  General’s  Department,  Legal  Aid  Needs  of  Youth,  by  I.  O’Connor  and  C.  Tilbury 
(Canberra:  Australian  Government  Publishing  Service,  1986)  [hereinafter  Legal  Aid  Needs  of  Youth]  at  77 
(discussing  Specialist  Youth  Legal  Services). 


20 


OLAP  Data,  supra,  note  6. 
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(4)  The  charges  under  “Adult”  include  Criminal  Code ,  Extradition  Act,  Fugitive  Offences  Act,  Narcotics 
Control  Act,  Food  and  Drugs  Act,  Immigration  Act,  and  “other”  statutes  (not  identified  by  OLAP). 

(5)  Amounts  spent  under  the  Juvenile  Delinquents  Act  have  been  excluded  from  this  calculation.  These 
amounts,  in  any  event,  were  minimal  for  the  years  in  question. 

(6)  Provincial  offences  are  not  included  in  these  data. 

It  is  important  to  have  a  sense  of  what  this  represents  of  the  total  amounts  spent  by  the 
Plan  on  fees  and  disbursements,  for  both  criminal  and  civil  certificates.  For  cases  completed  in 
the  year  ending  March  31,  1996,  the  breakdown  in  Figure  1  approximates21  the  share  of 
Ontario  Legal  Aid  fees  and  disbursements  spent  under  the  Young  Offenders  Act : 

Figure  1 

Fees  and  Disbursements  for  the  year  ended  March  31,  1996 


YOA 


Advice 


Civil 


□  Criminal  (non-YOA) 
B  YOA 

□  Civil 

□  Advice 


While  representing  7  percent  of  judicare  expenditures,  Table  1  demonstrates  that  these 
expenditures  for  offences  under  the  Young  Offenders  Act  have  risen  steadily  for  the  period 
indicated.  Over  five  years,  expenditures  have  increased  by  $5  million  annually,  and  have 
represented  an  increasing  percentage  of  the  total  amount  spent  on  judicare  criminal  matters.  A 
similar  pattern  can  be  found  with  respect  to  the  number  of  certificates  granted,  as  portrayed  in 
Table  2. 


These  figures  were  derived  by  relying  on  the  data  provided  in  the  29th  annual  report  of  the  Ontario  Legal  Aid 
Plan,  not  including  the  net  adjusted  payments:  see  Law  Society  of  Upper  Canada,  Ontario  Legal  Aid  Plan  Annual 
Report  1996  (Toronto:  February  1997)  [hereinafter  1996  Annual  Report ].  In  order  to  provide  a  breakdown  of 
“criminal”  statistics  into  youth  and  adult,  data  obtained  direcdy  from  the  Ontario  Legal  Aid  Plan  were  used:  see 
OLAP  Data,  supra,  note  6.  There  appear  to  be  slight  differences  in  the  data,  providing  a  total  of  100.03  percent. 
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Table  2 

Number  of  Criminal  Certificates  Granted 


Year  ending 
1992 

Year  ending 
1993 

Year  ending 
1994 

Year  ending 
1995 

Year  ending 
1996 

Adult 

84,823 

86,660 

70,673 

73,429 

61,600 

YOA 

12,215 

16,766 

14,338 

15,789 

14,658 

%  YOA 
of  Total 
Criminal 

12.6% 

16.2% 

16.9% 

17.7% 

19.2% 

(1)  Ea.ch  year  represents  the  fiscal  year  to  that  date  (ending  March  31st). 

(2)  The  totals  provided  represent  all  certificate  cases  completed  in  the  years  identified,  for  both  Canadian 
and  non-Canadian  residents.  The  Ontario  Legal  Aid  Plan  considers  cases  to  be  completed  when  final 
payment  is  made. 

(3)  These  data  include  trials.  Crown  appeals,  and  accused  appeals.  Both  indictable  and  summary 
conviction  offences  are  included. 

(4)  The  charges  under  “Adult”  include  Criminal  Code,  Extradition  Act,  Fugitive  Offences  Act,  Narcotics 
Control  Act,  Food  and  Drugs  Act,  Immigration  Act,  and  “Other”  statutes  (not  identified  by  OLAP). 

(5)  Certificates  granted  under  the  Juvenile  Delinquents  Act  have  been  excluded  from  this  calculation.  These 
amounts,  in  any  event,  were  minimal  for  the  years  in  question. 

(6)  Provincial  offences  are  not  included  in  these  data. 

While  the  number  of  actual  Young  Offenders  Act  certificates  has  not  always  increased, 
these  certificates  have  consistently  represented  an  increasing  percentage  of  total  criminal 
certificates  granted,  having  risen  from  under  15  percent  to  almost  20  percent  of  these 
certificates.  This  is  so  even  though  the  overall  percentage  of  judicare  costs  associated  with 
Young  Offenders  Act  cases  has  not  increased  as  dramatically  (see  Table  1).  And  yet,  as  Table  2 
indicates,  the  raw  number  of  certificates  granted  under  the  Young  Offenders  Act  has  not 
changed  significantly  between  the  years  ending  1993-1996.  One  likely  reason  for  this  trend  is 
that  the  Plan  has  ceased  to  fund,  or  has  sharply  limited  funding  of,  a  number  of  adult  cases  in 
recent  years.  In  contrast,  funding  for  cases  under  the  Young  Offenders  Act  has  been  somewhat 
automatic  in  this  time  period;  even  where  there  is  a  refusal,  legal  aid  may  be  subsequently 
granted  as  a  result  of  a  court  order  for  counsel.22  As  a  result,  it  is  not  that  there  are  more 
Young  Offenders  Act  certificates  being  issued,  but  that,  given  cuts  to  adult  certificates,  Young 
Offenders  Act  cases  represent  an  increasing  percentage  of  total  funding. 

In  fact,  both  the  number  and  proportion  of  Young  Offenders  Act  certificates  granted  would 
have  been  higher  had  the  Legal  Aid  Plan  not  been  refusing  applications  for  legal  aid  under  the 
Young  Offenders  Act  at  an  ever  increasing  rate.  While  I  have  recently  been  informed  by  the 
Ontario  Legal  Aid  Plan  that  the  refusal  statistics  in  the  data  provided  may  be  inaccurate,23  the 
general  trend  appears  to  be  that  refusals  are  increasingly  common.  Since  errors  in  the  refusal 
rate  will  likely  cause  it  to  be  underestimated  rather  than  overestimated,  the  general  trend 
indicated  in  the  data  is  likely  reliable.  For  the  year  ending  1996,  the  available  data  suggest  that 
Legal  Aid  refused  5.6  percent  of  applicants  charged  under  the  Young  Offenders  Act ;  this  stands 


22 

23 


24 


See  discussion  infra,  note  109/f  and  accompanying  text. 

Personal  communication  with  an  official  of  the  Ontario  Legal  Aid  Plan. 

The  refusals  generated  by  some  offices  may  not  be  included  in  the  data:  ibid. 
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in  stark  contrast  to  the  1.5  percent  of  applicants  refused  for  the  year  ending  1992.  One  may 
infer  that,  had  refusal  rates  remained  as  low  as  they  had  been  earlier  in  the  decade,  the 
percentage  of  legal  aid  certificates  issued  under  the  Young  Offenders  Act  would  have  been  even 
higher,  at  least  somewhat.  Furthermore,  the  increase  in  the  refusal  rate  may  also  be  resulting 
in  an  increase  in  court-ordered  appointments  (and  are,  therefore,  counted  in  both  the  “refusal” 
statistics  and  the  “certificates  issued”  statistics),25  though  data  on  these  figures  have 
traditionally  been  unavailable.  As  a  result,  while  it  is  clear  that  refusal  rates  for  these  cases 
have  significantly  increased,  the  actual  impact  of  this  remains  unclear,  there  being  no  way  to 
gauge  how  many  refused  applicants  were  subsequently  provided  with  legal  aid  services. 

In  order  to  evaluate  the  efficiency  of  the  current  model  of  providing  legal  services,  it  is 
necessary  to  examine  the  average  cost  per  certificate  granted.  These  data,  extrapolated  from 
Tables  1  and  2,  are  provided  in  Figure  2. 


Figure  2 

Mean  Cost  per  YOA  Certificate 
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From  a  trend  toward  declining  costs  per  case  (1992-1994),  this  cost  has  sharply  risen  over 

the  last  three  years  reported.  One  can  consider  various  possibilities  which  might  lead  to  this 

result;  for  instance,  the  cases  for  which  a  certificate  was  granted  in  later  years  may  have  been 

more  complex  and/or  serious.  This  trend  is  apparent  throughout  the  legal  aid  system,  and  is 

not  peculiar  to  cases  under  the  Young  Offenders  Act.  Costs  per  certificate  had  been  rising 

“dramatically  above  their  historic  level”27  throughout  the  system,  a  phenomenon  since  referred 

28 

to  as  one  of  the  factors  leading  to  the  legal  aid  crisis: 


When  a  court-ordered  appointment  is  granted  a  certificate  under  the  Plan,  the  initial  “refusal”  by  Legal  Aid  is 
often  not  reversed  in  the  data:  ibid 

The  Ontario  Legal  Aid  Plan  has  now  begun  to  collect  this  information:  ibid. 

From  Crisis  to  Reform,  supra,  note  1 ,  at  24. 

Ibid.,  at  24-25. 
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[T]he  cause  of  the  increase  in  the  cost  of  certificates  has  not  been  studied  extensively.  At  least 
part  of  the  increase  is  probably  attributable  to  the  growing  complexity  of  certain  areas  of  law,  altered 
billing  practices,  and  increased  expenditures  in  the  form  of  higher  court  filing  fees.  It  is  worth  noting 
that  the  increased  cost  of  certificates  was  not  attributable  to  an  increase  in  the  tariff.  There  has  not 
been  a  general  increase  to  the  tariff  paid  to  certificate  lawyers  since  December  1987. 

(b)  Some  Preliminary  Data  for  the  Year  Ending  1997 

While  the  annual  report  for  the  year  ending  March  31,  1997  is  not  yet  available,  some 
preliminary  data  have  been  made  available  to  me  by  the  Ontario  Legal  Aid  Plan.  There  are 
some  important  shifts  which  appear  to  have  occurred  during  this  year.  Significantly  fewer 
certificates  have  been  granted  under  the  Young  Offenders  Act,  and  spending  under  the  Act  has 
represented  a  smaller  percentage  of  overall  criminal  judicare  expenditures. 

As  outlined  in  Table  1  above,  for  the  year  ending  March  31,  1996  the  percentage  of 
criminal  expenditures  attributable  to  the  Young  Offenders  Act  had  reached  close  to  15  percent, 
with  the  Plan  spending  almost  $15  million  on  such  certificates.  In  contrast,  the  data  available 
for  cases  completed  in  the  year  ending  March  31,  1997  witness  a  significant  decrease  in  Young 
Offenders  Act  spending.  The  amount  spent  has  dramatically  dropped  to  under  $10  million, 
representing  12.5  percent  of  all  criminal  expenditures  on  judicare  certificates. 

This  decrease  in  spending  under  the  Young  Offenders  Act  can  be  explained  by  the  notable 
drop  in  the  number  of  certificates  completed  in  the  past  year.  As  Table  2  demonstrates,  the 
number  of  certificates  completed  had  hovered  around  15,000  for  the  past  few  years;  for  the 
year  ending  March  31,  1997,  however,  preliminary  data  indicate  that  only  9,547  certificates 
had  been  completed  in  the  year. 

One  may  posit  that  an  increase  in  Legal  Aid  refusals  for  cases  under  the  Young  Offenders 
Act  may  account  for  this  significant  drop  in  certificates  and  corresponding  decrease  in  amounts 
spent  under  the  Act.  As  I  have  stated  earlier,  however,  the  refusal  statistics  generated  for  the 
federal-provincial  cost-sharing  agreement  are  incomplete.  As  such,  I  cannot  conclude  with 
any  certainty  as  to  the  cause  of  this  decrease.  Based  on  the  data  examined,  however,  the 
refusals  reported  would  not  fully  account  for  this  decrease;  while  the  refusal  rates  have 
doubled  over  the  past  year,  this  only  accounts  for  less  than  500  certificates.  That  is,  while 
there  were  872  “young  offenders”  refusals  for  the  year  ending  1996,  the  data  demonstrate 
1,297  refusals  for  the  year  ending  1997.  Furthermore,  the  cost  per  certificate  under  the  Young 
Offenders  Act  has  remained  near  its  highest  level,  at  an  average  of  over  $1,000  per  certificate. 
While  the  data  are  incomplete,  if  this  decline  is  attributable  to  recent  reforms  to  restrict  the 
availability  of  legal  aid  (based  on  the  applicant’s  financial  eligibility  or  potential  loss  of 
liberty),  the  number  of  “refusals”  under  the  Act  must  be  much  higher  than  these  data 
suggest.  If  this  is  not  the  case,  it  may  be  that  less  youth  are  submitting  applications  to  the  Plan. 

In  this  vein,  one  may  posit  that  this  reduction  in  applications  is  a  result  of  the  institution, 
since  October  1995,  of  a  $25  application  fee  for  legal  aid.  As  I  will  discuss,  reducing  the 


These  data  continue  to  be  part  of  the  data  compiled  in  accordance  with  the  federal-provincial  cost-sharing 
agreements:  see  supra,  note  6. 


32 


See  supra,  note  23  and  accompanying  text. 

See  discussion  regarding  the  delivery  of  legal  aid  in  Ontario,  infra,  note  189^ and  accompanying  text. 
Ibid. 
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number  of  legal  aid  applications  in  this  fashion  may  not  be  an  efficacious  method  of  controlling 
costs,  given  the  statutory  right  to  court-appointed  counsel  in  the  Young  Offenders  Act.33  One 
may  speculate  that  the  decline  in  legal  aid  applications  may  later  be  met  with  a  significant 
increase  in  orders  for  court-appointed  counsel,  paid  for  by  the  Ontario  Legal  Aid  Plan,  which 
may  only  be  apparent  in  future  data.  If  so,  the  fiscal  savings  in  one  year  may  simply  result  in 
higher  costs  in  subsequent  years.  Furthermore,  if  the  fee  were  the  major  cause  of  such  a 
decline  in  applications,  one  would  anticipate  that  the  deterrent  effect  of  the  fee  would  have 
begun  to  emerge  in  earlier  data,  though  perhaps  less  dramatically.34 

While  the  combination  of  increased  refusals  and  the  institution  of  an  application  fee  may 
explain  part  of  this  change,  it  may  be  that  this  sharp  decrease  is  not  fully  attributable  to  the 
efforts  of  the  Legal  Aid  Plan  to  reduce  costs.  In  the  context  of  the  Young  Offenders  Act ,  it  is 
doubtful  that  one  can  attribute  such  a  large  decline  to  public  awareness  of  recent  legal  aid 
restrictions,  since  these  restrictions  do  not  preclude  orders  under  the  Act  for  court-appointed 
counsel.35  Rather,  one  can  speculate  that  other  reforms,  such  as  increased  emphasis  on  charge 
screening  by  Crown  attorneys,  may  account  for  part  of  this  change.36 

Without  further  data  and  information,  including  complete  data  regarding  refusal  rates,  it  is 
difficult  to  reach  any  definitive  conclusions  in  this  regard;  some  fluctuations  have  occurred 
throughout  the  past  few  years.  Further  data  is  required  to  provide  insight  into  the  reasons  for 
this  decrease  in  spending  and  certificates.  Furthermore,  if  the  application  fee  is  having  a  sharp 
deterrent  effect,  further  study  needs  to  be  done  on  the  impact  this  is  having  in  youth  courts, 
and  on  whether  the  incidence  of  court-appointed  counsel  will  simply  increase  in  the  future  as  a 
result.  As  I  will  later  elaborate,  a  more  forward-thinking  response  would  entail  a  reconception 
of  how  legal  aid  is  delivered  in  the  province,  instead  of  simply  refusing  applications  at  a 
greater  rate  or  engineering  a  system  designed  to  deter  applicants?7 

(c)  Legal  Aid’s  Case  Mix  under  the  Young  Offenders  Act 

While  these  data  provide  us  with  an  important  overview  of  general  trends,  it  is  necessary 
to  unpack  this  information  by  examining  some  disaggregated  statistics.  In  doing  so,  we  can 
gain  a  sharper  sense  of  the  particular  offences  being  funded  by  the  Ontario  Legal  Aid  Plan; 
this  will  allow  for  a  more  insightful  discussion  about  the  institutional  model  and  procedures  the 
Plan  could  institute  in  dealing  with  these  cases.  Yet,  these  data  must  be  treated  with  caution. 
The  Plan  records  information  based  on  the  most  serious  offence  listed  on  the  certificate 
granted,  each  of  which  may  include  a  number  of  offences.  Thus,  a  certificate  which  includes  a 
robbery  and  an  assault  will  be  recorded  as  one  “robbery”  certificate;  the  assault  will  not  be 
recorded  in  the  data. 


Ibid,  and  see  discussion  of  the  statutory  right  to  counsel,  infra,  note  109/f  and  accompanying  text. 

There  would  have  been  a  six-month  period  (approximately)  in  the  data  ending  in  19%  which  should  have  been 
impacted  by  this  drop.  While  it  is  impossible  to  determine  whether  this  is  so,  the  1997  data  seem  to  reflect  an 
even  more  drastic  difference. 

See  infra,  note  109^  and  accompanying  text. 

See  the  comment  on  this  point  in  Law  Society  of  Upper  Canada,  Ontario  Legal  Aid  Plan  Annual  Report  1995 
(Toronto:  February  19%)  at  6. 


37 


See  infra,  note  345/f  and  accompanying  text. 
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It  is  evident  from  the  data  that  the  majority  of  offences  being  funded  by  the  Ontario  Legal 
Aid  Plan  under  the  Young  Offenders  Act  are  non-violent  offences;  theft,  for  instance, 
represents  a  significant  portion  of  funding.  For  the  year  ending  March  31,  1996,  theft  alone 
represented  42  percent  of  the  Young  Offenders  Act  certificates  granted  at  trial,  and  40  percent 
of  the  judicare  costs  for  trial  proceedings  under  the  Act.  It  is  significant  to  note  that  a 
majority  of  these  proceeded  by  way  of  indictment,  and  not  by  summary  conviction;  while  this 
may  represent  error  in  the  data,39  it  may  also  signal  the  prevalence  of  more  serious  forms  of 
theft,  or  alternatively,  particular  patterns  in  the  way  in  which  Crown  attorneys  are  prosecuting 
these  offences.  This  is  an  important  point,  since  the  mean  costs  per  certificate  for  indictable 
thefts  ($1,178.39)  are  nearly  double  those  for  thefts  for  which  the  Crown  proceeds  summarily 
($603.47).  The  same  pattern  is  evident  for  past  years  as  well.40  That  there  should  be  such  a 
difference  is  intuitive  and  reasonable.  The  question  of  whether  many  of  these  thefts  need  to  be 
prosecuted  by  way  of  indictment,  though,  remains;  unfortunately,  the  data  cannot  provide  an 
answer  to  that  question.  Finally,  over  20  percent  of  the  certificates  issued  are  in  the  “other” 
category,  many  of  which,  year  after  year,  are  prosecuted  summarily.  It  is  likely,  though  one 
cannot  be  certain,  that  a  significant  proportion  of  these  cases  are  offences  against  “justice”, 
including  failure  to  appear  and  like  offences.  With  respect  to  violent  offences,  certificates  for 
assault  are  most  common,  representing  approximately  another  20  percent  of  the  trial 
certificates  issued  under  the  Young  Offenders  Act.41  In  contrast  to  the  theft  charges,  however, 
the  majority  of  assaults  funded  by  the  Plan  are  prosecuted  by  way  of  summary  conviction. 
Table  3  provides  a  breakdown  of  the  offences  which  attract  the  most  significant  amount  of 
judicare  resources  under  the  Young  Offenders  Act. 


OLAP  Data,  supra,  note  6. 

The  data  provided  by  the  Ontario  Legal  Aid  Plan  do  seem  to  provide  some  anomalies  with  respect  to  the 
categorization  of  cases  as  “summary”  or  as  “indictable”:  that  human  error  can  play  a  significant  role  here  was 
confirmed  to  me  by  an  official  of  the  Plan. 

For  example,  for  the  year  ending  March  31,  1995,  indictable  thefts  cost  on  average  $1,113.34,  while  only 
$566.71  summarily.  For  1994,  the  data  indicate  that  the  average  indictable  cost  (theft)  was  $1,023.68,  and 
$507.65  summarily:  see  OLAP  Data,  supra,  note  6. 


41 


Ibid. 
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Table  3 


Year 

Ending 

Offence42 

Mean  Cost 
per  Trial 
Certificate 

%of  YOA 
Trial 

Certificates 

1996 

Theft  (Indictable) 

$1,178.39 

27% 

Theft  (Summary) 

603.47 

15% 

“Other”  (Indictable) 

1,401.67 

5.7% 

“Other”  (Summary 

733.05 

16.3% 

Assault  (Indictable) 

1,374.90 

6.3% 

Assault  (Summary) 

699.10 

13% 

1995 

Theft  (Indictable) 

$1,113.34 

27.9% 

Theft  (Summary) 

566.71 

17.3% 

“Other”  (Indictable) 

1,089.42 

5% 

“Other”  (Summary 

658.31 

16.1% 

Assault  (Indictable) 

1,212.94 

7.8% 

Assault  (Summary) 

638.31 

11% 

The  trends  indicated  in  these  data  are  not  novel.  Rather,  that  the  majority  of  youth  court 
offences  do  not  represent  serious  offences  against  the  person  is  often  noted,  and  the  Report  to 
the  Federal-Provincial-Territorial  Task  Force  on  Youth  Justice  has  recently  concluded  that 
“[t]he  vast  majority  of  crime  involving  young  offenders  is  non-violent”.43  Greater  context  is 
provided  in  a  background  paper  for  the  same  report: 44 

The  per  capita  rate  of  offences  against  the  person  rose  during  the  1980s  and  the  early  1990s. 
However,  in  1993,  as  a  percentage  of  all  offences  with  which  young  persons  were  charged,  only  8 
percent  of  all  offences  involved  a  serious  offence  against  the  person.  This  statistic  represents  an 
increase— from  4  percent  in  1982  and  1986,  and  6  percent  in  1990— but  serious  person  offences  still 
make  up  only  a  small  minority  of  the  total  charges  laid  against  young  persons. 

Whether  or  not  violent  youth  crime  has  increased  over  time,  much  of  the  literature  dealing 
with  young  offenders  contrasts  public  perception  of  youth  crime  with  data  which  continue  to 
reveal  low  rates  of  violent  youth  crime.  Corrado  and  Markwart  find  that:45 

The  great  increase  in  public  and  political  concern  does  not  appear  to  be  warranted  by  the 
relatively  small  volumes  and  proportions  of  violent  crimes  attributed  to  juveniles,  and  the  relatively 
modest  increases  in  violence. 


“Other”  is  a  category  used  by  the  Ontario  Legal  Aid  Plan:  ibid. 

43 

Youth  Justice  Task  Force,  supra,  note  12,  at  18. 

44 

Federal-Provincial-Territorial  Task  Force  on  Youth  Justice,  A  Profile  of  the  Juvenile  Justice  System  in  Canada, 
report  by  S.  Moyer  (Toronto:  Moyer  &  Associates,  19%)  at  29-30  [internal  citations  omitted]  [emphasis  in 
original]. 

45 

R.R.  Corrado  and  A.  Markwart,  “The  Evolution  and  Implementation  of  a  New  Era  of  Juvenile  Justice  in 
Canada”,  in  Corrado  et  al.,  supra,  note  15,  137  at  172.  See  also  Youth  Justice  Task  Force,  supra,  note  12,  at  18, 
noting  “clear  differences  between  public  perceptions  of  youth  crime  in  Canada  and  the  reality”. 
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Stemming  from  this,  one  of  the  more  interesting  questions  is  whether  the  Legal  Aid  data 
reflect  the  actual  charges  which  are  proceeding  through  the  youth  courts  at  trial;  that  is,  are  the 
offences  funded  by  Legal  Aid  those  offences  which  are  most  prevalent  in  youth  court? 
Unfortunately,  direct  comparison  between  the  data  is  impossible,  since  court  data  do  not  track 
the  proportion  of  cases  receiving  legal  aid.  Furthermore,  the  court  data  system  is  primarily 
designed  to  track  charges ,  and  not  persons  charged j46  in  contrast,  the  Legal  Aid  data  tend  to 
reflect  the  most  serious  offence  for  which  the  particular  certificate  was  granted  to  an  individual 
accused. 

Yet,  from  a  cost  perspective,  the  number  of  charges  laid,  the  number  of  charges 
prosecuted,  and  the  time  to  disposition  of  these  offences,  are  relevant  to  the  costs  associated 
with  legal  aid.  This  is  especially  so  in  the  context  of  youth,  who  have  a  statutory  guarantee  of 
representation.  To  this  end,  I  have  analyzed  data  provided  directly  from  the  Ministry  of  the 
Attorney  General’s  ICON  system,  which  tracks  the  flow  of  cases  through  the  provincial 

.dfi 

courts.  It  is  extremely  interesting  to  note  the  average  number  of  appearances  which  seems  to 
be  required,  regardless  of  whether  a  full  trial  takes  place.  The  following  data  compare  the 
average  number  of  appearances  required  for  a  guilty  plea  (GP),  a  withdrawal  by  the  Crown 
(WDRAW),  a  trial  resulting  in  a  discharge  or  an  acquittal  (DIS/ACQ),  and  a  trial  resulting  in 
a  finding  of  guilt  (PNGFG): 

Figure  3 

Average  Number  of  Appearances 


Offence 


iBgp 
■  WDRAW 
I  □  DIS/ACQ 
□  PNGFG 


While  it  appears  that  data  are  available  with  respect  to  “persons  charged”  it  also  appears  that  the  data  relating  to 
“charges”  specifically  are  more  reliable. 

See  infra ,  note  \Q9ff  and  accompanying  text. 

These  data  were  requested  directly  from  die  Ministry  of  the  Attorney  General  in  Toronto. 


703 


Predictably,  guilty  pleas  and  withdrawals  are  taking,  on  average,  a  lower  number  of 
appearances  than  full  trials.  Yet  it  seems  surprising  that  even  these  dispositions  are  requiring 
approximately  four  appearances  each.  While  I  have  only  presented  a  sampling  of  such  data, 
similar  results  are  presented  in  the  criminal  law  case  study,  prepared  for  this  Review  by 
Alan  Young.49  Such  delays  may  exacerbate  the  backlog  of  cases  in  youth  courts.50  These 
findings  highlight  the  importance  of  understanding  legal  aid  reform  as  part  of  the  larger 
criminal  justice  system;  potential  inefficiencies  in  the  larger  system  will  likely  have  a  direct 
impact  on  the  costs  of  legal  aid.  Conversely,  seeking  a  more  efficient  criminal  justice  process 
would  have  a  synergistic  effect  on  legal  aid  efficiency.  With  respect  to  youth  court,  the 
implications  of  a  lengthy  and  cumbersome  process  have  an  additional  impact,  articulated  by  the 
Ontario  Family  Law  Judges  Association  and  the  Ontario  Judges  Association  in  their 
submission  to  the  Ontario  Legal  Aid  Review:51 

The  youth  court  is  not  a  healthy  place  for  children  to  be.  The  less  time  they  spend  there  the 
better.  Delay  in  the  criminal  justice  process,  as  our  appeal  court  has  recognized,  is  even  more 
harmful  in  the  case  of  youthful  accused. 

(d)  Concluding  Remarks 

In  conclusion,  the  findings  presented  in  this  section  make  it  clear  that  legal  aid  resources 
spent  under  the  Young  Offenders  Act  are  significant,  and  continue  to  represent  between  12 
percent  and  15  percent  of  criminal  expenditures.  Furthermore,  the  “cost  per  certificate” 
analysis  demonstrates  that  the  average  cost  of  these  files  has  increased  dramatically,  a  finding 
which  has  been  noted  in  general  studies  of  Ontario  Legal  Aid.  These  certificates  are  being 
granted  for  what  are,  for  the  most  part,  non-violent  offences,  and  serious  offences  against  the 
person  remain  a  small  proportion  of  these  certificates;  this  accords  with  general  comments  and 
findings  on  Canadian  youth  crime.  Finally,  some  observations  were  made  regarding  larger 
dynamics  in  the  youth  justice  system,  including  the  decision  to  proceed  summarily  or  by 
indictment,  and  the  number  of  appearances  required  to  withdraw  charges,  plead  guilty,  or 
receive  a  disposition  following  trial. 

That  the  majority  of  resources  in  this  area  are  spent  on  non-violent  offences,  combined 
with  the  potentially  unnecessary  number  of  court  appearances,  raises  concerns  regarding  the 
efficiency  of  the  current  system.  The  rising  cost  per  certificate  is  further  evidence  that 
something  may  be  awry,  and  that  there  is  a  need  for  reform. 

Savings  that  may  have  been  generated  as  a  result  of  a  sharp  decrease  in  the  number  of 
applications  to  the  Ontario  Legal  Aid  Plan  need  to  be  more  fully  understood  and  examined. 
While  these  savings  may  be  the  result  of  effective  charge  screening,  appropriate  use  of 
diversion  programs,  or  a  simple  decrease  in  the  number  of  applications,  it  may  be  that  recent 
reforms  are  deterring  youth  from  applying  for  representation.  In  the  long  run,  such  an 
approach  may  be  ineffective,  since  court-appointed  counsel  may  simply  be  mandated  at  a 


A.N.  Young,  Legal  Aid  and  Criminal  Justice  in  Ontario,  prepared  for  the  Ontario  Legal  Aid  Review  (June 
1997). 

On  “Lengthy  Processing  Times”,  see  Youth  Justice  Task  Force,  supra,  note  12,  at  12. 

Ontario  Family  Law  Judges  Association  and  the  Ontario  Judges  Association,  submission  to  the  Ontario  Legal  Aid 
Review  (April  2,1997)  [hereinafter  Judges  Association  submission]  at  27. 
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greater  rate,  generating  legal  aid  costs  in  future  years;52  furthermore,  if  the  decrease  in 
applications  is  resulting  in  a  greater  number  of  unrepresented  youth,  both  quality  and 
efficiency  may  be  sacrificed  in  the  youth  courts.  As  I  will  later  elaborate,53  a  more  appropriate 
response  to  managing  the  costs  of  representing  youth  may  be  to  maintain  multi-disciplinary 
staff  offices,  in  conjunction  with  the  private  bar,  to  deliver  a  wide  range  of  services  to  youth 
charged  under  the  Young  Offenders  Act. 

While  these  data  may  assist  in  providing  some  of  the  knowledge  necessary  for  an 
appropriate  set  of  recommendations,  any  reform  in  this  area  requires  a  keen  appreciation  of  the 
historical,  social,  and  political  context  of  the  Young  Offenders  Act,  including  its  statutory 
protections  for  individuals  charged  under  the  Act.  It  is  to  these  issues  that  we  now  turn. 

3.  THE  YOUNG  OFFENDERS  ACT 

Having  come  into  force  in  1984,  the  Young  Offenders  Act  represents  a  significant 
departure  from  its  predecessor,  the  Juvenile  Delinquents  Act 54  This  history,  which  tends  to  be 
repeated  throughout  the  literature,  remains  particularly  relevant  when  considering  the  role  of 
lawyers  in  youth  courts,  and  the  inclusion  of  a  significant  right  to  counsel  in  the  present  Act. 

The  Juvenile  Delinquents  Act,  proclaimed  in  1908,  was  based  on  a  “welfare  model”  of 
dealing  with  young  offenders.55  This  model  presumed  a  unity  of  interest  between  the  state  and 
the  young  person,56  and  was  thus  premised  on  a  judicial  determination  of  the  young  person’s 
needs.  Rehabilitation  was  viewed  as  the  primary  objective,57  and  “[t]he  reformers  of  this  time 
considered  their  paramount  objective  to  be  saving  destitute  and  wayward  children  from  a  life 

58  59 

of  poverty  and  crime” .  The  stated  purpose  of  the  Act  was  articulated  as: 

This  Act  shall  be  liberally  construed  to  the  end  that  its  purpose  may  be  carried  out,  to  wit: 
That  the  care  and  custody  and  discipline  of  a  juvenile  delinquent  shall  approximate  as  nearly  as 
may  be  that  which  should  be  given  by  its  parents,  and  that  as  far  as  practicable  every  juvenile 
delinquent  shall  be  treated  not  as  a  criminal,  but  as  a  misdirected  and  misguided  child,  and  one 
needing  aid,  encouragement,  help  and  assistance. 


On  the  problems  of  doing  so  where  there  has  been  no  “application”,  however,  see  infra,  note  199  and 
accompanying  text. 

See  infra,  note  2>A5ff  and  accompanying  text. 

Juvenile  Delinquents  Act,  R.S.C.  1970,  c.  J-3 

See  “The  Legal  Structure”,  supra,  note  15,  at  21-23,  and  see  “Introduction”,  supra,  note  15,  at  1-9.  See  also 
Bolton  et  al.,  “The  Young  Offenders  Act :  Principles  and  Policy— The  First  Decade  in  Review”  (1993),  38  McGill 
L.J.  939  at  939-73. 


See  H.A.  Milne,  R.  Linden,  and  R.  Kueneman,  “Advocate  or  Guardian:  The  Role  of  Defence  Counsel  in  Youth 
Justice”,  in  Corrado  et  al.,  eds.,  supra,  note  15,  313  at  314. 

“Introduction”,  supra,  note  15,  at  1. 

N.  Bala  and  M.A.  Kirvan,  “The  Statute:  Its  Principles  and  Provisions  and  their  Interpretation  by  the  Courts”  in 
Leschied,  Jaffe,  and  Willis,  supra,  note  13,  71  at  71. 

Section  31  of  the  Juvenile  Delinquents  Act  (1908),  as  cited  in  W.T.  Little,  “A  Guarantee  of  the  Legal  Rights  of 
Children  through  Legal  Aid”  (1970),  4  L.  Soc.  Gaz.  217  at  218,  noting  that  this  “clear  and  beautiful  English” 
belonged  to  the  draughtsmanship  of  Mr.  W.  L.  Scott  K.C.  of  Ottawa  [emphasis  belongs  to  Little]. 
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Regardless  of  the  intentions  of  the  reformers  behind  the  1908  Act,  the  discretion  built  into 
this  parens  patriae  model  carried  important  consequences  for  youth.  Not  premised  upon  a 
recognition  of  legal  rights,  juveniles  were  found  to  be  delinquent  “on  the  basis  of  evidence  of 
diagnosed  need  rather  than  upon  the  basis  of  a  truly  legal  finding  of  delinquency  determined  by 
the  proper  administration  of  justice”.60  Professor  Bala  makes  the  point:61 

The  JDA  created  a  highly  discretionary  system,  which  gave  enormous  power  to  police,  judges 
and  probation  officers,  to  do  whatever  they  considered  in  a  child’s  “best  interests”.  There  were 
no  legislative  guidelines  governing  judicial  sentencing,  and  youths  who  were  sent  to  training 
school  (reformatory)  were  generally  subject  to  indeterminate  committals.  Release  from 
reformatory  occurred  when  correctional  officials  felt  that  rehabilitation  had  been  effected. 

Under  the  JDA ,  youths  could  be  subject  to  “delinquency  proceedings”  for  violation  of  any 
federal,  provincial  or  municipal  law,  or  for  the  status  offence  of  “sexual  immorality  or  any 
similar  form  of  vice”.  Although  this  latter  status  offence  was  not  an  offence  for  adults,  it  was  felt 
that  the  welfare  of  children  could  be  promoted  if  they  could  be  subject  to  the  juvenile  court 
jurisdiction  to  obtain  appropriate  “treatment”  for  committing  such  vaguely  worded  offences. 

Given  the  structure  of  the  Juvenile  Delinquents  Act,  it  should  come  as  little  surprise  that 

62 

lawyers  played  a  relatively  insignificant  part  in  the  legal  process,  and  “ [i]n  many  parts  of 

63 

Canada  lawyers  rarely  represented  youths  charged  in  Juvenile  Court”.  Many  juvenile  court 
judges  lacked  legal  training,64  and  the  prosecutorial-type  function  was  discharged  by  police 
officers.65  John  Pearson  points  out  that,  given  the  Act’s  intention  and  motivations,  due  process 
protections  would  have  simply  interfered  with  the  job  of  the  juvenile  court.66  Motivated  by  the 
protection  of  society  and  the  treatment  of  delinquent  youth,  “[n]o  mention  was  made  in  the  Act 
of  the  child’s  rights”,  including  a  right  to  counsel.  Rather,  it  was  the  duty  of  the  probation 
officer  to  represent  the  child’s  interests,  there  being  no  real  distinction  made  from  the 
interests  of  the  state. 

That  most  young  persons  did  not  have  counsel  present  at  their  proceedings  was  not  lost  on 
the  Department  of  Justice.  In  1965,  it  “decried  the  paradox”69  that  young  persons  were  not 


60 


Little,  ibid. ,  at  221. 


61 

62 


63 

64 

65 

66 

67 


“The  Legal  Structure”,  supra,  note  15,  at  22. 

Little  points  out  that  “there  have  been  relatively  few  lawyers  or  prosecuting  attorneys  involved  in  our  juvenile 
courts  during  the  past  in  terms  of  total  cases  before  the  juvenile  courts  throughout  the  country”:  Little, 
supra,  note  59,  at  219. 

“The  Legal  Structure”,  supra,  note  15,  at  22. 

Bala  and  Kirvan,  supra,  note  58,  at  72. 

Corrado  and  Markwart,  supra,  note  45,  at  192. 

J.C.  Pearson,  “Legal  Representation  Under  the  Young  Offenders  Act”,  in  Leschied,  Jaffe  and  Willis, 
supra,  note  13,  114  at  114. 


68 


69 


Bolton  et  al.,  supra,  note  55,  at  947. 

See  Juvenile  Delinquents  Act,  supra,  note  54,  s.  31. 
Pearson,  supra,  note  66,  at  115. 
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being  represented  in  proceedings  that  could  result  in  a  significant  restriction  on  their  liberty.70 
While  the  Department  of  Justice  Committee  on  Juvenile  Delinquency  was  concerned  that  legal 
aid  programs  “do  not  ordinarily  extend  to  proceedings  in  juvenile  court”,71  the  formal 
institution  of  legal  aid  was  originally  perceived  as  potentially  problematic  for  the  juvenile 
courts  in  Ontario.  His  Honour  Judge  William  T.  Little  notes  that,  soon  after  the  enactment  of 
the  Legal  Aid  Act ,  1966,  lawyers  began  to  solicit  clients  outside  the  Juvenile  and  Family  Court 
of  Metropolitan  Toronto.  This  availability  of  lawyers  looking  for  legal  aid  work  led  to  a 
number  of  difficulties.  Clients,  according  to  Judge  Little,  retained  counsel  even  if  counsel  was 
unnecessary;  duty  counsel  began  to  request  a  greater  number  of  adjournments  in  order  to 
provide  legal  aid;  legal  aid  lawyers  entered  a  large  number  of  “not  guilty”  pleas  on  their  first 
appearance  in  court,  requiring  police  officers  to  request  adjournments  so  as  to  bring  in 
witnesses;  some  clients  appear  to  have  been  uncertain  as  to  whether  they  wished  to  retain 
counsel,  an  ambivalence  which  resulted  in  a  greater  number  of  adjournments;  lawyers  began  to 
import  an  “all  out”  adversarial  attitude  into  the  youth  courts;72  and  police  officers  and  lawyers 
began  to  see  the  other  as  obstructionist  and  uncooperative.73 

After  Judge  Little  met  with  the  other  four  judges  of  the  court  and  with  several  members  of 
the  bar,  there  was  agreement  that  legal  aid  was  still  “a  good  thing”;  a  pilot  project  was 
instituted  whereby  two  of  the  judges  would  use  legal  aid  lawyers  in  their  courtrooms  as  they 
felt  was  best,  acting  as  a  form  of  amicus  curiae.  This  form  of  duty  counsel  soon  became 
general  practice  in  the  four  Toronto  courts  dealing  with  juveniles.75 

However,  given  the  de-emphasization  of  formal  legal  procedures  and  the  role  of  counsel, 
the  Juvenile  Delinquents  Act  did  not  represent  a  significant  strain  on  legal  aid  in  Canada.  Ian 
Stauffer,  after  reviewing  data  from  various  provincial  legal  aid  plans  across  the  country, 
concluded  that  “the  money  expended  in  providing  certificates  to  juveniles  represents  only  a 
tiny  fraction  of  the  total  legal  aid  issued  in  criminal  matters”.77  In  Ontario,  Stauffer 
determined,  certificates  for  juveniles  constituted  approximately  1.5  percent  of  all  criminal 
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71 


72 


73 


In  1975,  a  similar  conclusion  was  reached  in  a  report  of  the  Solicitor  General:  see  Youth  Justice  Task  Force , 
supra,  note  12,  at  506. 

Canada,  Report  of  the  Department  of  Justice  on  Juvenile  Delinquency  (Ottawa:  Queen’s  Printer,  1965)  at  144, 
para.  250. 

Little  notes  that  “[sjome  lawyers  considered  that  it  was  their  life  or  death  responsibility  to  “get  their  clients  off”, 
by  any  device  known  to  law,  and  the  police  officers  seemed  to  become  their  sinister  opponents  in  an  all-out 
adversary  approach.  I  recall  one  instance  where  a  lawyer  (legal  aid)  feeling  the  case  was  going  against  his  young 
client  advised—  ‘but  Your  Honour,  you  have  no  evidence  before  you  that  my  client  is  a  juvenile’.  The  client 
looked  all  of  ten  years!”:  Little,  supra,  note  59,  at  224. 

Ibid. 


74 


Ibid. ,  at  225. 


See  ibid.,  at  225-27. 

Even  in  the  early  1980s,  “[a]  national  study  of  the  functioning  of  the  juvenile  courts  in  Canada  found  that,  in 
1981-83,  the  proportion  of  juvenile  court  cases  with  no  legal  representation  at  all  at  any  hearing  ranged  from  2  to 
31  percent  in  the  major  urban  courts  of  Toronto,  Montreal  and  Vancouver.  In  smaller  urban  and  rural  courts, 
however,  the  range  was  from  5 1  to  88  percent  of  cases  with  no  legal  representation” :  Youth  Justice  Task  Force, 
supra,  note  12,  at  506. 

I.R.  Stauffer,  Legal  Aid  Services  for  Juvenile  Delinquents:  Canadian  Statistics  (Ottawa:  National  Legal  Aid 
Research  Centre,  1981)  at  18. 
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expenditures  for  the  year  ending  in  1981.  Furthermore,  Ontario  Legal  Aid  Plan  data  presented 
by  Stauffer  evidence  a  pattern  similar  to  that  presented  above;  for  cases  completed  from  the 
years  ending  1979-1981,  theft  and  “break  and  enter”  constituted  more  than  half  of  the  number 
of  certificates  issued.  It  must  be  noted,  though,  that  many  Canadian  jurisdictions  had 
traditionally  defined  a  juvenile  as  being  under  16  years  old,  which  may  well  affect  any 

79 

comparison  with  the  young  offenders  data  presented  in  the  present  paper. 

With  time,  though,  perception  of  the  juvenile  courts  began  to  shift.  The  United  States 

Supreme  Court  decided  that  the  “due  process”  clause  applied  to  juvenile  delinquency  hearings, 

80 

and  that  the  juvenile  was  entitled  to  state-appointed  counsel  if  s/he  could  not  afford  a  lawyer. 

Under  the  United  States  Constitution,  Mr.  Justice  Fortas  expressed,  “the  condition  of  being  a 

81 

boy  does  not  justify  a  kangaroo  court”.  The  impact  of  this  decision  appears  to  have  bought  to 
the  fore  Canadian  concerns  regarding  certain  aspects  of  the  Juvenile  Delinquents  Act. 
Furthermore,  the  premises  and  the  functional  realities  of  the  Act  were  being  called  into 
question.  The  Young  Offenders  Act  represents  a  response  to  these  concerns  by  moving  away 
from  the  Juvenile  Delinquents  Act’ s  “welfare  model”  toward  a  “justice  model”  for  the  youth 
courts.  Accountability  and  responsibility  of  the  young  offender  lie  at  the  core  of  the  Act,  and 
not  the  paternalistic  protections  of  the  prior  regime.  Yet,  while  concerned  with  both  the 
“responsibility”  of  the  young  offender  and  the  “protection  of  society”,  the  Young  Offenders 
Act  maintains  a  crucial  distinction  with  the  adult  criminal  justice  system  by  explicitly 
recognizing  that  young  offenders  have  special  needs  and  concerns  which  require  special 
attention:8 


[T]he  YOA  is  not  simply  a  ‘Kiddies’  Criminal  Code’.  Rather,  the  Act  establishes  a  youth 
justice  system  which  is  separate  from  the  adult  criminal  justice  system  and  distinctive  in  several 
critical  respects.  First,  while  it  recognizes  that  young  persons  must  be  held  accountable  for 
criminal  acts,  they  need  not  always  be  held  accountable  in  the  same  manner  or  to  the  same  extent 
as  adults.  Secondly,  the  YOA  extends  rights  and  safeguards  to  youth  that  go  beyond  those  enjoyed 
by  adults.  Perhaps  most  importantly,  the  Act  recognizes  that  youth,  by  virtue  of  their 
adolescence,  have  special  needs  and  circumstances  which  must  be  considered  when  any  decision 
is  made  pursuant  to  the  YOA. 

The  complex  nature  of  the  Act,  which  has  led  some  to  conclude  that  it  represents  a 
“ modified  justice  model”,84  is  given  statutory  recognition  in  section  3,  referred  to  as  the 
“Declaration  of  Principle”;  the  Supreme  Court  of  Canada  has  determined  that  this  section 


See  data  regarding  the  Ontario  Legal  Aid  Plan:  ibid.,  at  20. 

On  “Age”,  see  e.g.,  P.  Platt,  Young  Offenders  Law  in  Ontario ,  2nd  ed.  (Markham,  Ont.:  Butterworths,  1995)  at 
97-111. 

See  In  re  Gault,  387  U.S.  1  (1967)  [hereinafter  Gault].  A  comprehensive  account  of  the  right  to  counsel  in  this 
context,  especially  since  the  decision  in  Gault,  is  provided  by  Barry  Feld:  see  B.C.  Feld,  Justice  for  Children: 
The  Right  to  Counsel  and  the  Juvenile  courts  (Boston:  Northeastern  University  Press,  1993)  at  7-39. 

Gault,  supra,  note  80,  at  28. 

See  generally  “Introduction”,  supra,  note  15. 

“The  Legal  Structure”,  supra,  note  15,  at  25  [emphasis  mine]. 


84 


This  is  the  theme  throughout  the  essays  in  Corrado  et  al.,  supra  note  15. 
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should  not  be  considered  as  a  mere  preamble,  but  as  a  substantive  provision  of  the  Act.85  This 
section  specifically  provides,  for  instance,  that  while  young  persons’  rights  are  guaranteed 
under  the  Charter ,  they  have,  in  particular,  the  right  to  be  heard  during  (and  to  participate  in) 
the  justice  process.  As  such,  “young  persons  should  have  special  guarantees  of  their  rights 
and  freedoms”.  While  Malcolm  Feeley  had  determined  that,  in  many  courts,  “the  process  is 
the  punishment”,88  the  Declaration  of  Principle  is  an  attempt  to  integrate  the  competing 
concerns  addressed  in  the  Act  while  safeguarding  due  process  rights. 

Of  particular  relevance  to  legal  aid  is  the  guaranteed  right  to  counsel  enshrined  in  section 
11  of  the  Young  Offenders  Act.  This  section  is  far  more  protective  than  the  right  to  counsel 
under  the  Charter .  Upon  arrest,  an  obligation  is  placed  on  the  arresting  police  officer  to 
advise  the  young  person  of  this  right,  and  the  young  person  must  be  given  an  opportunity  to 
obtain  counsel.  At  the  proceedings,  the  young  person  has  the  right  to  retain  and  instruct 
counsel  without  delay,  and  can  exercise  this  right  at  any  stage  of  the  proceedings.  Finally, 
where  a  young  person  “wishes  to  obtain  counsel  but  is  unable  to  do  so”,  the  youth  court  (or 
review  board)  shall  refer  the  youth  to  legal  aid;  if  legal  aid  is  unavailable  or  the  youth  cannot 
obtain  counsel  through  legal  aid,  the  youth  court  shall  “direct  that  the  young  person  be 
represented  by  counsel”,  the  obligation  to  appoint  counsel  resting  in  the  Attorney  General  of 
the  province.  The  right,  then,  is  not  only  a  right  to  counsel,  but  a  “right  to  court-appointed 
counsel”.91 

It  is  interesting  to  note  that,  while  the  Younf*  Offenders  Act  had  been  given  the  support  of 
all  political  parties  in  the  House  of  Commons,  the  provincial  governments  remained  quite 
concerned  about  the  “anticipated  costs  and  administrative  difficulties”93  that  would  be 
engendered.  A  reading  of  the  Standing  Committee  on  Justice  and  Legal  Affairs’  proceedings 
evidences  that  the  provinces  and  territories,  notably  Saskatchewan  and  Ontario,94  were 
concerned  about  the  costs  of  many  of  the  new  provisions,  including  the  right  to  counsel,  the 


R.  v.  T.(V.),  [1992]  1  S.C.R.  749,  71  C.C.C.  (3d)  32  at  43-44. 
See  Young  Offenders  Act,  supra,  note  2,  s.  3(e). 
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89 

90 

91 

92 

93 

94 


M.  Feeley,  The  Process  is  the  Punishment:  Handling  Cases  in  a  Lower  Criminal  Court  (New  York:  Russel  Sage, 
1979),  cited  in  J.  Hackler,  “Good  People,  Dirty  System:  The  Young  Offenders  Act  and  Organizational  Failure”, 
in  Leschied,  Jaffe,  and  Willis,  supra,  note  13,  37  at  59. 

See  s.  10  of  the  Canadian  Charter  of  Rights  and  Freedoms,  Part  I  of  the  Constitution  Act,  1982,  being  Sched.  B  to 
the  Canada  Act  1982  (U.K.),  1982,  c.ll  [hereinafter  Charter ]. 

See  Young  Offenders  Act,  supra,  note  2,  s.  11. 

This  is  the  language  used  by  the  Federal-Provincial-Territorial  Task  Force  on  Youth  Justice:  see  Youth  Justice 
Task  Force,  supra,  note  12,  at  501. 

“The  Legal  Structure”,  supra,  note  15,  at  23. 

Corrado  and  Markwart,  supra,  note  45,  at  153. 

Quebec  appears  to  have  been  the  least  concerned,  likely  due  to  the  fact  that  the  Young  Offenders  Act  was  in 
accordance  with  much  of  provincial  practice:  on  Quebec  practice,  see  M.  Le  Blanc  and  H.  Beaumont,  “The 
Effectiveness  of  Juvenile  Justice  in  Quebec:  A  Natural  Experiment  in  Implementing  Formal  Diversion  and  a 
Justice  Model”,  in  Corrado  et  al,  supra,  note  15,  283. 


709 


setting  of  17  as  the  maximum  age  under  the  Act,  and  the  provisions  regarding  custody.95 
Ontario  also  objected  to  the  Declaration  of  Principle,  preferring  instead  to  rely  upon  the 
protections  in  the  Charter ,  including  the  right  to  counsel.  From  the  start,  then,  the  costs  of 
implementing  the  Young  Offenders  Act  were  contested  by  provincial  and  territorial 
governments;  as  pointed  out  by  the  Department  of  Justice  for  the  Yukon,  it  seemed  that  “the 
cost  of  full  implementation  of  the  proposed  legislation  will  be  tremendously  high”.97  While 
most  attention  appears  to  have  been  placed  on  issues  of  age  and  custody,  a  telling  passage 
regarding  the  right  to  counsel  is  reflected  in  comments  in  the  1982  Proceedings  of  the  Standing 
Committee  of  Justice  and  Legal  Affairs.  After  expressing  the  view  that  the  right  to  court- 
appointed  counsel  is  “fully  justified”  and  “right”,  a  member  of  the  Standing  Committee 
expresses  his  reservations  about  passing  the  bill  without  having  entered  into  satisfactory  cost¬ 
sharing  agreements  with  the  provinces,  asserting  that  “it  is  going  to  impose  upon  the  provinces 
a  further  price,  as  far  as  the  administrative  costs  of  new  provisions  in  respect  of  legal  aid  in 

98 

this  whole  area  are  concerned” . 

The  choice  to  move  toward  a  “justice”  model  of  dealing  with  young  offenders  entails 
costs,  as  do  all  due  process  protections.99  These  were  anticipated  when  the  Act  was 
introduced.  The  statutory  right  to  counsel  directly  impacts  upon  the  provision  of  legal  aid  in 
Ontario,  and  potentially  restricts  the  scope  of  reform  opportunities.  Having  reviewed  the 
development  of  the  justice  model  reflected  in  the  Young  Offenders  Act,  including  the  special 
guarantee  of  a  right  to  counsel,  in  the  next  section  this  paper  will  review  the  text  of  this 
statutory  right,  judicial  interpretations  of  it,  and  the  ongoing  debate  over  its  reform. 

4.  THE  RIGHT  TO  COUNSEL  AND  THE  YOUNG  OFFENDERS  ACT 

Quite  apart  from  the  right  to  counsel  provided  at  section  10(b)  of  the  Charter ,  section  1 1 
of  the  Young  Offenders  Act  articulates  a  broad  and  powerful  right  for  youth:100 

11.(1)  A  young  person  has  the  right  to  retain  and  instruct  counsel  without  delay,  and  to  exercise 
that  right  personally,  at  any  stage  of  proceedings  against  the  young  person  and  prior  to  and  during 
any  consideration  of  whether,  instead  of  commencing  or  continuing  judicial  proceedings  against  the 
young  person  under  this  Act,  to  use  alternative  measures  to  deal  with  the  young  person. 

(2)  Every  young  person  who  is  arrested  or  detained  shall,  forthwith  on  his  arrest  or  detention, 
be  advised  by  the  arresting  officer  or  the  officer  in  charge,  as  the  case  may  be,  of  his  right  to  be 
represented  by  counsel  and  shall  be  given  an  opportunity  to  obtain  counsel. 

(3)  Where  a  young  person  is  not  represented  by  counsel 


See,  e.g..  Proceedings  of  the  Standing  Committee  on  Justice  and  Legal  Affairs  (February  9,  1982)  at  61:13jf, 
Proceedings  of  the  Standing  Committee  on  Justice  and  Legal  Affairs  (February  23,  1982)  at  63:50jf. 

See  Proceedings  of  the  Standing  Committee  on  Justice  and  Legal  Affairs  (February  23,  1982)  at  63A:89 
(memorandum  of  N.M.  Sterling  Q.C.,  Provincial  Secretary  for  Justice  to  The  Honourable  R.B.  Kaplan,  Solicitor 
General  of  Canada). 

See  Proceedings  of  the  Standing  Committee  on  Justice  and  Legal  Affairs  (February  9,  1982)  at  61 : 13. 

Comments  of  Mr.  Lawrence  in  the  Proceedings  of  the  Standing  Committee  on  Justice  and  Legal  Affairs 
(February  9,  1982)  at  61:14. 

On  this  point,  see,  e.g.,  R.  v.  Lee  (1989),  52  C.C.C.  (3d)  289  at  316  (S.C.C.),  per  Wilson  J.  (dissenting). 

Young  Offenders  Act,  supra,  note  2,  s.  11. 
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(a)  at  a  hearing  at  which  it  will  be  determined  whether  to  release  the  young  person  or 
detain  him  in  custody  prior  to  disposition  of  the  case, 

(b)  at  a  hearing  held  pursuant  to  section  16, 

(c)  at  his  trial, 

(c.  1)  at  any  proceedings  held  pursuant  to  subsection  26.1(1),  26.2(1),  or  26.6(1), 

(d)  at  a  review  of  a  disposition  held  before  a  youth  court  or  a  review  board  under  this 
Act,  or 

(e)  at  a  review  of  the  level  of  custody  pursuant  to  subsection  28.1(1), 

the  justice  before  whom,  or  the  youth  court  or  review  board  before  which,  the  hearing,  trial  or 

review  is  held  shall  advise  the  young  person  of  his  right  to  be  represented  by  counsel  and  shall 

give  the  young  person  a  reasonable  opportunity  to  obtain  counsel. 

(4)  Where  a  young  person  at  his  trial  or  at  a  hearing  or  review  referred  to  in  subsection  (3) 
wishes  to  obtain  counsel  but  is  unable  to  do  so,  the  youth  court  before  which  the  hearing,  trial  or 
review  is  held  or  the  review  board  before  which  the  review  is  held 

(a)  shall,  where  there  is  a  legal  aid  or  an  assistance  program  available  in  the  province 
where  the  hearing,  trial  or  review  is  held,  refer  the  young  person  to  that  program  for 
the  appointment  of  counsel;  or 

(b)  where  no  legal  aid  or  assistance  program  is  available  or  the  young  person  is  unable  to 
obtain  counsel  through  such  program,  may,  and  on  the  request  of  the  young  person 
shall,  direct  that  the  young  person  be  represented  by  counsel. 

(5)  Where  a  direction  is  made  under  paragraph  (4)(b)  in  respect  of  a  young  person,  the  Attorney 
General  of  the  province  in  which  the  direction  is  made  shall  appoint  counsel,  or  cause  counsel  to  be 
appointed,  to  represent  the  young  person. 

(6)  Where  a  young  person  at  a  hearing  before  a  justice  who  is  not  a  youth  court  judge  at  which 
it  will  be  determined  whether  to  release  the  young  person  or  detain  him  in  custody  prior  to 
disposition  of  his  case  wishes  to  obtain  counsel  but  is  unable  to  do  so,  the  justice  shall 

(a)  where  there  is  a  Segal  aid  or  assistance  program  available  in  the  province  where  the 
hearing  is  held, 

(i)  refer  the  young  person  to  that  program  for  the  appointment  of  counsel,  or 

(ii)  refer  the  matter  to  a  youth  court  to  be  dealt  with  in  accordance  with 
paragraph  (4)(a)  or  (b);  or 

(b)  where  no  legal  aid  or  assistance  program  is  available  or  the  young  person  is  unable  to 
obtain  counsel  through  such  program,  refer  the  matter  to  a  youth  court  to  be  dealt 
with  in  accordance  with  paragraph  (4)(b). 

(7)  Where  a  young  person  is  not  represented  by  counsel  at  his  trial  or  at  a  hearing  or  review 
referred  to  in  subsection  (3),  the  justice  before  whom  or  the  youth  court  or  review  board  before 
which  the  proceedings  are  held  may,  on  the  request  of  the  young  person,  allow  the  young  person  to 
be  assisted  by  an  adult  whom  the  justice,  court  or  review  board  considered  to  be  suitable. 

(8)  In  any  case  where  it  appears  to  a  youth  court  judge  or  a  justice  that  the  interests  of  a  young 
person  and  his  parents  are  in  conflict  or  that  it  would  be  in  the  best  interest  of  the  young  person  to  be 
represented  by  his  own  counsel,  the  judge  or  justice  shall  ensure  that  the  young  person  is  represented 
by  counsel  independent  of  his  parents. 

(9)  A  statement  that  a  young  person  has  the  right  to  be  represented  by  counsel  shall  be  included 
in 

(a)  any  appearance  notice  or  summons  issued  to  the  young  person; 

(b)  any  warrant  to  arrest  the  young  person; 

(c)  any  promise  to  appear  given  by  the  young  person; 
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(d)  any  recognizance  entered  into  before  an  officer  in  charge  by  the  young  person; 

(e)  any  notice  given  to  the  young  person  in  relation  to  any  proceedings  held  pursuant  to 
subsection  26.1(1),  26.2(1)  or  26.6(1);  or 

(f)  any  notice  of  a  review  of  a  disposition  given  to  the  young  person. 

As  a  result  of  section  11,  young  persons,  upon  arrest  or  detention,  must  be  advised  of 
their  right  to  be  represented,  and  the  police  have  a  duty  to  provide  them  with  the  opportunity 
to  obtain  counsel.  1  When  read  in  light  of  the  Supreme  Court  of  Canada’s  decisions  regarding 
the  Charter  right  to  counsel,  the  police  have  an  additional  duty  to  inform  the  detainee  that  there 
is  duty  counsel  and  legal  aid  available,  and  to  inform  the  detainee  how  to  access  that 
resource.  Furthermore,  for  a  statement  made  by  the  young  person  to  be  admissible  (with  the 
exception  of  some  spontaneous  statements),  section  11  requires  that  the  young  person  have 
been  given  a  reasonable  opportunity  to  consult  with  counsel.  Any  waiver  of  this  right  must  be 
videotaped  or  in  writing,1  3  a  more  stringent  requirement  than  that  imposed  for  waiver  of  the 
Charter  right  to  counsel.104  Finally,  the  Supreme  Court  of  Canada  has  held  that,  in  light  of  the 
Declaration  of  Principle,  a  statement  provided  by  a  young  person  charged  under  the  Act  is 
inadmissible  if  the  statutory  provisions  are  not  complied  with.105  This  has  been  interpreted  as 
an  “activist”  use106  of  the  Declaration  of  Principle  in  order  to  fully  guarantee  the  rights 
provided  under  the  Act. 

It  remains  unclear,  however,  whether  a  province  must  provide  free  legal  aid  services  to 
youth  upon  detention  or  arrest.  While  the  situation  may  well  be  different  with  respect  to  adults, 
in  the  context  of  young  persons  Priscilla  Platt  has  relied  upon  section  11(1)  and  section  11(2) 
to  posit  that  “[i]t  is  at  least  arguable  that  the  Young  Offenders  Act  requires  the  provision  of 
free,  immediate  legal  services  to  all  detained  young  persons  who  cannot  otherwise  retain 
counsel  privately”,  and  that  “[i]n  respect  of  young  persons,  it  may  be  that  free  legal  advice 
ought  to  be  made  available  in  all  jurisdictions  given  section  11(2)”.  While  a  literal  reading 
of  section  1 1  does  not  inexorably  lead  to  this  conclusion,  when  read  in  light  of  the  Declaration 
of  Principle’s  mandate  that  youth  have  special  guarantees  of  their  rights  and  freedoms,  and  the 
potential  jeopardy  facing  a  detainee,  this  conclusion  may  be  the  most  defensible  one. 
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But  see  the  exception  articulated  in  R.  v.  O.  (M.C.)  (1987),  35  C.C.C.  (3d)  163  (Ont.  C.A.)  [hereinafter 
M.C.O.]. 

See  e.g.,  R.  v.  Brydges  (1990),  53  C.C.C.  (3d)  330  (S.C.C.);  R.  v.  Powiak  (1994),  92  C.C.C.  (3d)  472 
(S.C.C.).  Yet,  the  exception  articulated  in  M.C.O. ,  supra,  note  101,  must  be  kept  in  mind. 

Young  Offenders  Act,  supra,  note  2,  s.  56. 

See,  e.g.,  R.  Levi,  Toward  a  General  Standard  of  Waiver  in  the  Criminal  Process  (LL.M.  thesis,  Toronto: 
University  of  Toronto,  19%).  See  also  A.  Young,  “Not  Waiving  but  Drowning:  A  Look  at  Waiver  and 
Collective  Rights  in  the  Criminal  Process”  (1989),  53  Sask.  L.  Rev.  47. 

R.  v.  I.  (L.R.)  (1993),  86  C.C.C.  (3d)  289  (S.C.C.).  See  also  K.  Roach,  “Developments  in  Criminal  Procedure: 
The  1993-1994  Term”,  [1995]  Sup.  C.L.  Rev.  281. 
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Platt,  supra,  note  79,  at  33. 
Ibid.,  at  66. 

Ibid.,  at  397. 
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What  has  proven  to  be  the  more  controversial  element  of  section  11  is  found  in 
section  11(4),  which  guarantees  state-appointed  counsel  where  legal  aid  is  unavailable  or 
where  the  young  person  has  been  unable  to  obtain  counsel  through  legal  aid.  This  subsection 
comes  into  play  regardless  of  the  reasons  why  the  young  person  has  been  refused  legal  aid; 
furthermore,  once  the  young  person  requests  that  the  court  appoint  counsel,  the  court  must 
(“ shall”)  do  so.  As  such,  any  criteria  imposed  by  the  legal  aid  plan,  based  on  financial 
eligibility  criteria  (of  the  youth  or  of  their  parent(s)),  a  decision  not  to  cover  a  particular  class 
of  offences,  a  failure  to  comply  with  requirements,  or  otherwise,  are  all  defeasible  by  virtue  of 
section  ll(4)’s  requirements. 

Section  11(4)  of  the  Young  Offenders  Act,  then,  is  designed  to  work  against  provincial 
legal  aid  criteria.  Where  a  legal  aid  plan  exists  in  the  province,  section  11(4)  is  triggered  when 
the  young  person  is  unable  to  obtain  counsel  through  the  existing  system ;  that  is,  section  11(4) 
comes  into  play  once  legal  aid  has  decided  that  the  young  person  is  ineligible  for  state-funded 
counsel.  This  perfunctory  mechanism  directly  restricts  the  ability  of  legal  aid  plans  to  control 
their  budgetary  allocations  under  the  Young  Offenders  Act.  The  following  passage  from  the 
Standing  Committee  on  Justice  and  Legal  Affairs  is  indicative  of  this  point:  10 

Mr.  Robinson  (Burnaby):  Mr.  Chairman,  just  a  question  with  respect  to  that. 

Clause  11.(4),  referred  to  here,  talks  about  where  the  young  person  had  [s/c]  his  trial  or  the 

hearing,  “wishes  to  obtain  counsel  but  is  unable  to  do  so”.  What  is  the  intent  of  those  words? 

Does  that  mean  for  financial  reasons?  What  specifically  is  intended  by  those  words? 

Mr.  Archambault:  Mr.  Chairman,  the  intent  here  is  general  inability;  it  is  not  linked  to  financial; 

it  could  be  other  reasons.  The  bottom  line  is  if  a  young  person  wishes  counsel  and  is  unable  to 


There  has  been  some  question  as  to  whether  duty  counsel  qualify  as  “counsel”  under  the  Young  Offenders  Act, 
supra,  note  2,  both  with  respect  to  s.  1 1  and  other  provisions  in  the  Act.  In  the  context  of  the  right  to  counsel,  this 
question  was  raised  at  the  Standing  Committee  for  Justice  and  Legal  Affairs,  discussing  that  “[t]he  intention  ...  is 
to  leave  to  the  provinces  the  appointment  of  counsel”,  depending  on  the  program  in  place:  see  Proceedings  of  the 
Standing  Committee  on  Justice  and  Legal  Affairs  (March  30,  1982)  at  70:41.  Courts  have  dealt  with  the  matter 
under  s.  12  of  the  Act,  dealing  with  guilty  pleas;  the  controversy  seems  to  surround  the  decision  of  the  B.C. 
Supreme  Court  in  H.  (E.),  finding  that  duty  counsel  in  that  case  could  not  be  considered  “counsel”,  and  was  only 
acting  as  “friend  of  the  court”:  see  R.  v.  H.  (E .),  [1985]  B.C.J.  No.  1539  (S.C.)  at  21-22  [QL],  In  that  case, 
though,  duty  counsel  was  asked  by  the  court  to  represent  the  defendant  as  amicus,  and  limited  his  representation 
to  seeking  an  adjournment:  ibid.,  at  3.  In  any  event,  the  decision  was  not  followed  in  R.  v.  J.E.B  (September  11, 
1992),  Newmarket  92-Y0470  (Ont.  Gen.  Div.),  affd  [1993]  O.J.  No.  3757  (C.A.)  [QL],  where  Goodearle  J. 
disagreed  that  duty  counsel  “is  an  officer  of  the  court  less  able  to  fulfill  these  requirements  than  ‘counsel’”: 
ibid.,  at  5;  on  an  earlier  use  of  duty  counsel  in  Ontario,  see  obiter  dicta  in  R.  v.  Tracey  B.  (1986),  6  L.W.  605- 
022  (April  24,  1986),  Lambton  002/86  (Ont.  Dist.  Ct.).  In  my  opinion,  the  question  likely  turns  upon  the 
particular  role  duty  counsel  plays  in  the  case  at  hand,  and  less  with  institutional  competence.  Similarly,  Platt 
notes  that  the  Criminal  Code  definition  of  counsel,  referring  to  a  barrister  or  solicitor,  is  applicable  to  the  Young 
Offenders  Act  by  virtue  of  s.  51,  so  long  as  it  is  not  inconsistent  with  the  Act:  see  Platt,  supra,  note  79,  at  314 
n.  84,  and  see  discussion  of  counsel  under  s.  12  at  332-33. 

With  respect  to  appeals,  the  assignment  of  counsel  appears  discretionary:  see  R.  v.  M.  (Adam)  (1996),  30  O.R. 
(3d)  313  (C.A.),  cited  in  N.  Bala,  Young  Offenders  Law  (Concord,  Ont.:  Irwin,  forthcoming)  [hereinafter  Young 
Offenders  Law],  at  221,  n.  10,  where  Professor  Bala  states:  “A  youth  who  wishes  to  appeal  a  youth  court 
decision  may  apply  for  legal  aid,  which  may  be  granted  depending  on  the  seriousness  of  the  issue,  and  whether 
there  is  a  reasonable  prospect  for  success.  If  an  appeal  is  made  to  the  provincial  court  of  appeal,  there  is 
authority  in  s.  684  of  the  Criminal  Code  for  a  judge  of  that  court  to  ‘assign’  counsel  for  the  accused,  to  be  paid 
by  the  government;  while  the  appeal  court  has  a  discretion,  it  is  more  likely  to  make  an  order  for  representation 
in  cases  involving  youth.” 

See  Proceedings  of  the  Standing  Committee  on  Justice  and  Legal  Affairs  (March  30,  1982)  at  70:40. 
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obtain  counsel,  for  whatever  reason,  and  he  can  satisfy  the  court  of  that,  the  court  may  make  an 
order  that  he  be  represented. 

Mr.  Robinson  (Burnaby):  And  where  the  young  person  has  applied  for  legal  aid,  has  been 
rejected  under  the  legal  aid  program,  they  are  still  entitled  to  counsel? 

Mr.  Archambault:  That  is  correct,  Mr.  Chairman. 

As  such,  even  though  it  is  the  Attorney  General  of  the  province,  and  not  the  court  (as 
originally  contemplated  in  the  Act),111  who  has  the  responsibility  to  appoint  counsel,112  the  Act 
forces  the  hand  of  the  Attorney  General  to  appoint  or  have  counsel  appointed  once  the 
conditions  in  section  11(4)  are  met.113  While  a  court,  at  common  law,  can  appoint  counsel  for 
any  accused,  section  11  is  dramatically  distinct  in  three  respects.  First,  since  a  court  at 
common  law  has  “neither  sword  nor  purse”,114  its  power  is  limited  to  staying  proceedings  or 
asking  counsel  or  the  legal  aid  office  to  represent  an  accused;115  it  has  no  common  law  power 
to  appoint  and  pay  for  counsel’s  services.  Section  11(5),  on  the  other  hand,  mandates  the 
Attorney  General  to  give  effect  to  the  court  order  for  counsel.  Second,  at  common  law,  the 
judicial  determination  that  an  accused  should  be  represented  is  discretionary;116  section  11(4), 
while  affirming  the  court’s  power  to  make  such  a  discretionary  decision,  makes  the  order 
mandatory  once  requested  by  the  young  person.  Finally,  while  courts  have  read  the  Charter  to 
require  a  right  to  counsel  in  “complex  and  serious”  cases  (the  application  for  which  is  known 
as  a  “ Rowbotham ”  application),  7  without  which  courts  may  order  a  stay  of  proceedings, 
section  1 1  makes  no  distinction  based  on  the  nature  of  the  offence  charged. 

With  respect  to  the  lack  of  discretion  available  to  the  trial  judge  faced  with  an  application 
under  section  11  of  the  Act,  the  decision  most  often  cited  is  that  of  the  Alberta  Court  of 
Queen’s  Bench  in  S.T.C .  At  issue  in  S.T.C.  is  the  decision  of  a  youth  court  not  to  appoint 
counsel  after  the  young  person  had  been  declined  legal  aid.  Instead  of  appointing  counsel,  the 
youth  court  judge  decided  to  conduct  an  inquiry  into  whether  the  young  person  could  retain 
counsel  other  than  through  legal  aid.  The  judge  wanted  information  on  a  litany  of  issues, 
including  whether  the  young  person  could  work  and  apply  his  earnings  to  pay  for  counsel,  how 
many  lawyers  he  had  approached,  his  and  his  parents’  finances,  and  so  on.  The  applicant 
refused  to  be  examined  (on  the  advice  of  pro  bono  counsel),  and  the  judge  did  not  appoint 
section  1 1  counsel,  having  interpreted  the  section  as  providing  him  with  the  discretion  to  make 
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Ibid. 

See  Young  Offenders  Act,  supra,  note  2,  s.  11(5). 

Additionally,  Parliament  has  made  it  clear  that  the  right  at  s.ll  belongs  to  the  young  person;  while  some  courts 
had  maintained  that  s.ll  did  not  change  the  common  law  rule  that  minors  could  not  instruct  counsel,  Parliament 
then  added  in  the  words  “and  to  exercise  that  right  personally”  to  the  statute:  see  Platt,  supra,  note  79,  at  308, 
and  see  Pearson,  supra,  note  66,  at  116. 

See,  e.g.,  the  famous  statement  of  Mr.  Justice  Frankfurter,  (dissenting)  in  Baker  v.  Carr,  369  U.S.  186  at  267 
(1962). 

See,  e.g.,  Re  Ewing  and  Kearney  (1974),  18  C.C.C.  (2d)  356  at  365-66  (B.C.C.A.). 

Ibid. 

See  R..  v.  Rowbotham  (1988),  41  C.C.C.  (3d)  11  (Ont.  C.A.)  [hereinafter  Rowbotham]. 


R.  v.  C.  (S.T.)  (1993),  81  C.C.C.  (3d)  407  (Alta.  Q.B.)  [hereinafter  S.T.C.]. 


118 


714 


a  determination  as  to  the  applicant's  “inability”  to  obtain  representation.119  Simply  stated,  his 

view  was  that  “one  of  the  greatest  things  about  teaching  young  people  responsibility,  is  when 

they  get  into  trouble,  they  should  fend  for  themselves  or  have  their  parents  look  after  them”.120 

The  Court  of  Queen’s  Bench,  on  the  other  hand,  rejected  the  view  that  section  1 1  allows  for 

any  discretion  in  the  trial  judge  to  conduct  such  an  inquiry.  After  considering  the  purpose  of 

the  Act  and  the  Declaration  of  Principle,  the  court  raised  a  number  of  concerns,  especially 

with  regard  to  the  notion  of  having  the  young  person  earn  the  money  necessary  to  retain  his 

own  counsel.  Rather,  the  court  determined  that,  where  the  applicant  has  not  yet  approached 

legal  aid  and  requests  counsel,  there  is  no  discretion  in  the  trial  judge  to  conduct  an  eligibility 

inquiry;  first,  the  young  person  has  the  right  to  approach  legal  aid  even  without  the  court’s 

121 

referral,  and  second,  to  do  so  may  “predetermine  any  inquiry  to  be  conducted  by  legal  aid”. 

122 

Where  the  young  person  has  already  been  denied  legal  aid,  the  court’s  position  is  succinct: 

In  my  view,  the  only  interpretation  that  can  be  placed  on  the  provision  is  that  the  court  has  no 
discretion  to  decline  to  direct  the  appointment  of  counsel  where  the  young  person  has  been  unable 
to  obtain  legal  aid.  The  youth  court  need  only  be  satisfied  that  the  young  person  wishes  to  obtain 
counsel  but  has  been  unable  to  do  so  because  legal  aid  is  not  available  for  any  reason  ...  The 
court  has  no  discretion  to  determine  whether  a  young  person  should  be  provided  with  a  lawyer 
out  of  public  funds.  An  attempt  to  exercise  such  discretion  is  an  error  of  law  going  to 
jurisdiction. 

A  recent  decision  of  the  Ontario  Provincial  Court  in  T.W.P.  affirms  the  interpretation  laid 
out  in  S.T.C.  The  gist  of  the  Crown’s  comments  was  that  persons  charged  under  the  Young 
Offenders  Act  should  demonstrate  that  they  are  unable  to  obtain  counsel  without  seeking  either 
legal  aid  or  a  section  1 1  order,  that  where  the  young  person’s  parents  have  financial  means  the 
young  person  is  not  “unable”  to  obtain  counsel  (save  in  unusual  circumstances),  and  that,  at 
the  end  of  the  day,  a  court  order  to  appoint  counsel  under  section  11  should  only  be  granted 
“where  the  complexity  or  some  other  aspect  of  the  case  justified”  the  appointment.  In 
response,  Judge  Kukurin  referred  to  S.T.C. ,  noting  that  “the  removal  of  the  youth  court’s 
discretion  in  making  such  direction  is  in  accordance  with  the  principles  and  object  of  the  Young 
Offenders  Act  and  supported  by  the  importance  given  by  the  Act  to  the  ability  and  desirability 
of  competent,  legal  assistance  for  the  young  person  by  way  of  representation  by  counsel”. 
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The  guarantee  of  counsel  for  youth  appears  to  be,  for  the  court,  the  hallmark  of  a  “fair” 
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adversarial  process,  and  the  court’s  lack  of  discretion  is  “abundantly  clear”. 
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The  facts  are  recounted  ibid. ,  at  408-09. 

Ibid. ,  at  409. 

Ibid. ,  at  413. 

Ibid.,  at  416-17. 

R.  v.  T.W.P.,  [1996]  O.J.  No.  2668  (Prov.  Div.)  at  7-8  [QL]  [hereinafter  T.W.P.]. 

Ibid.,  at  21-22. 

Ibid.,  at  21. 

Ibid.,  at  16. 
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While  the  T.W.P.  court  does  not  refer  to  any  Ontario  case  law  on  point,  the  1985  decision 
in  M.  appears  to  bolster  the  strength  and  importance  of  section  11,  and  provides  some 
insight  into  the  relationship  between  section  11  and  the  administration  of  legal  aid.  After 
applying  to  the  legal  aid  program,  a  certificate  was  granted  to  M.  so  long  as  his  parents  agreed 
to  a  lien  on  family  property;  the  father  having  refused  to  agree  to  this  condition.  Legal  Aid’s 
position  was  that  the  young  person  was  not  “unable”  to  obtain  counsel.  Furthermore,  to 
provide  court-appointed  counsel  in  this  circumstance  would  lead  to  an  abuse  of  the  system  by 
people  who  would  arbitrarily  refuse  to  accept  the  terms  of  certificates.  In  response,  Judge 

Nevins  stated  that  while  he  “ sympathize [s]  to  some  limited  extent”  with  this  position,  such 

1 28 

reasoning  was  “fundamentally  flawed”: 

S.  11  of  the  Young  Offenders  Act  and  indeed  the  principles  that  are  set  out  in  section  3  of  the 
Young  Offenders  Act,  provide  for  certain  rights  to  the  youth.  It  is  the  youth  that  has  a  right  to 
Counsel  and  while  there  may  be  a  Legal  Aid  program  available  in  the  area,  if  the  program  is 
structured  in  such  a  way  that  its  access  to  the  youth  depends  upon  the  actions  or  agreement  of  a 
parent  over  which  the  youth  has  no  control,  then,  in  my  opinion,  that  means  there  is  no  Legal  Aid 
program  available  to  the  youth.  I  think  to  properly  give  effect  to  the  principles  set  out  in  the 
Young  Offenders  Act  and  in  particular  to  the  rights  given  to  the  young  person  under  section  1 1  of 
the  Act,  a  Legal  Aid  program  that  is  available  in  the  terms  of  that  section  must  be  a  program  that 
is  available  to  the  youth  without  any  overriding  veto,  or  consent  power  from  such  other  person,  a 
person  who  may  very  well  not  have  the  same  interests  as  the  youth. 

Another  case  has  gone  even  further,  determining  that  where  there  would  be  delay 
engendered  by  legal  aid’s  determination  processes,  the  court  could  find  the  young  person 
“unable”  to  obtain  counsel,  and  make  a  section  11  order.  A  report  of  recent  practice  in 
Ontario  confirms  that  section  11  applications  are  being  made  in  the  face  of  legal  aid  delay, 
though  the  status  of  such  applications  is  unknown.  The  Ontario  Legal  Aid  Plan,  furthermore, 
has  requested  that  counsel  not  apply  for  section  11  orders  until  coverage  is  refused.  The 
definition  of  what  it  means  to  be  “unable”  to  obtain  counsel,  then,  is  at  the  heart  of  this  line  of 
decisions. 

These  interpretations  of  section  11  are  criticized  by  the  Alberta  Provincial  Court  in 
E.M.C.  Deriding  the  lack  of  discretion  inherent  in  this  understanding  of  section  11,  Judge 
Demetrick  asserts  that  it  “reduces  the  role  of  a  youth  court  judge  to  that  of  a  ‘rubber 
stamp’”.  While  following  the  decision  in  S.T.C.  he  expresses  grave  concerns  regarding  the 

133 

lack  of  permissible  involvement  of  trial  judges  in  this  regard. 


R.  v.  M.,  [1985]  O.J.  No.  687  (Prov.  Ct.  Fam.  Div.)  [QL]  [hereinafter  M.]. 

Ibid.,  at  7-8. 

R.  v.  S.G.  (1984),  58  A.R.  349  at  350  (Prov.Ct.  Youth  Div.)  [hereinafter  S.G.]. 

Law  Society  of  Upper  Canada,  Legal  Aid  Bulletin  No  105,  “Young  Offenders  Act”  (November  1995): 
“Directions  made  when  there  has  not  been  a  refusal  of  legal  aid  do  not  comply  with  the  wording  of  s.  11  ...”. 

R.  v.  E.M.C.  (1993),  142  A.R.  365  (Prov.  Ct.)  [hereinafter  E.M.C.]. 

Ibid.,  at  369. 

Ibid.,  at  373-74. 
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One  of  the  main  criticisms  in  E.M.C .  relates  to  whether  trial  courts  can  take  into  account 
financial  circumstances  of  the  young  person  or  of  his/her  parent(s)  in  determining  whether  to 
appoint  counsel.  As  the  majority  of  the  case  law  demonstrates,  such  an  inquiry  is  not  relevant 
under  section  11  of  the  Act.  This  is  demonstrated  in  M. ,  above,  and  the  situation  in  Ontario  is 
summed  up  in  T.  W.P . : 134 

Firstly,  there  is  nothing  in  the  Young  Offenders  Act  requiring  parents  or  guardians  to  be 
financially  responsible  for  their  children’s  legal  expenses  ...  Parents  and  their  children  may  not 
see  eye-to-eye  when  the  child  is  a  young  person  in  youth  court  ...  For  the  court  to  become 
involved  with  its  own  determination  of  the  children’s  legal  expenses  is  an  exercise  fraught  with 
difficulties,  and  ought  to  be  avoided.  From  a  practical  point-of-view,  there  is  no  authorization  for 
this  consideration,  no  procedure  or  criteria  specified,  and  the  court  just  hasn’t  the  time  ...  Even  if 
the  parents  were  multi-millionaires,  but  refused  to  pay,  should  their  child  be  penalized  because  of 
this? 


It  is  preferable  that  a  young  person  be  considered  apart  from  his  or  her  parents  for  purposes 
of  a  determination  of  whether  a  young  person  is  unable  to  obtain  counsel  .... 

While  in  M.  the  parent  was  unwilling  to  assist  the  young  person  by  complying  with  Legal 
Aid,  the  forestalling  of  an  inquiry  into  “ability”  to  obtain  counsel  appears  to  evidence  that, 
even  where  parents  may  be  willing  to  financially  assist  the  young  person  in  obtaining  counsel, 
courts  are  loath  to  pierce  this  veil  to  make  such  a  determination.  As  pointed  out  in  E.M.C. , 
“ [ijhe  court  has  no  information  about  the  present  desire  and  ability  of  the  youth’s  parents  to 
hire  a  lawyer  for  him” .  Rather,  once  the  young  person  has  requested  counsel  and  has  been 
refused  legal  aid,  courts  appoint  counsel  as  a  matter  of  course.  Furthermore,  it  is  unclear 
whether  a  court  would  know  that  the  refusal  is  based  upon  the  young  person's  refusal  to 
comply  with  conditions  imposed  by  legal  aid,  since  the  evidentiary  standard  to  prove  a  refusal 
is  quite  low.  At  the  end  of  the  day,  the  Act  and  the  case  law  suggest  that  this  information 
remains  irrelevant.  One  point  that  is  not,  however,  fully  articulated  by  the  cases  is  whether 
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provinces  can  attempt  to  recover  the  costs  of  providing  counsel  under  the  Act: 

By  remaining  silent  on  the  question  of  the  cost  of  these  services,  the  door  has  been  left  open 
to  legal  aid  and  the  Attorney-General  to  develop  their  own  schemes,  if  any,  for  the  recovery  of 
these  costs  ...  It  remains  to  be  determined  in  other  proceedings  whether  the  province  may  compel 
payment  for  these  services. 

Therefore,  while  trial  judges  have  no  discretion  in  choosing  whether  to  override  an 
adverse  Legal  Aid  decision,  the  statute  may  implicitly  allow  Legal  Aid  to  try  and  recover  the 
costs  of  such  representation. 

Finally,  a  reading  of  the  case  law  demonstrates  that  the  current  system  is  grossly 
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inefficient.  Having  been  found  ineligible  for  legal  aid  by  the  Plan,  the  young  person  often 


T.W.P.,  supra,  note  123,  at  28-29. 

E.M.C.,  supra,  note  131,  at  373. 

See,  e.g.,  E.M.C.,  ibid.\  T.W.P.,  supra,  note  123. 
S  .T.C.,  supra,  note  118,  at  416. 

Or  based  on  delay:  see  S.G.,  supra,  note  129. 
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returns  to  court,  possibly  for  the  second,  third,  or  fourth  time.  Upon  request,  or  upon  judicial 
determination,  an  order  appointing  counsel  is  made  by  the  court.  The  Ontario  Legal  Aid  Plan, 
which  provides  the  court-appointed  counsel  for  which  the  Attorney  General  is  responsible,  then 
complies  with  the  court  order.  This  creates  confusion  with  the  statistical  records  kept.  The 
same  young  person  will  count  as  a  “refusal”  and  as  having  been  provided  with  legal  aid,  since 
the  “refusal”  statistic  is  not  reversed;  this  process  makes  it  very  difficult  for  Legal  Aid 
administrators  to  assess  their  costs  per  case,  the  impact  of  initial  refusals,  and  so  on.  Second, 
everyone’s  time  is  wasted,  including  that  of  the  Legal  Aid  Plan,  the  court,  duty  counsel,  the 
young  person,  potentially  the  young  person’s  parent(s),  and  so  on.  This  also  generates 
confusion,  distrust,  and  alienation  for  those  caught  in  the  criminal  justice  web.  As  dependents 
in  the  criminal  process,  accused  youth  are  forced  to  try  and  negotiate  a  fragmented  system. 
However,  accused  youth  rarely  “have  access  to  the  ‘recipe’  of  knowledge  and  language  that 
facilitates  the  system  and  he  or  she  is  relatively  ineffective  in  influencing  the  administration  of 
justice”.140  Furthermore,  since  the  ordering  of  counsel  by  a  court  should  take  the  form  of  an 
order  to  the  Attorney  General,  this  circuitous  method  of  appointment  implicates  even  more 
actors  in  the  process,  bloating  the  system  further.141  Part  of  the  reason  for  this  cumbersome 
process,  at  least  in  some  provinces,  appears  to  be  that  if  a  provincial  legal  aid  plan  provides 
services  to  a  young  person  who  is  ineligible  for  legal  aid,  and  there  is  no  section  11  order 
mandating  this  service.  Legal  Aid  “is  at  risk  that  reimbursement  of  the  expenses  of  that 
representation  will  not  be  forthcoming  from  the  Government  of  Canada”.142  Similarly,  the 
Ontario  Legal  Aid  Plan  has  specifically  requested  that  lawyers  not  bring  a  section  11 
application  before  a  request  for  legal  aid  is  refused.143  Regardless  of  the  explanation,  the 
process  is  cumbersome  and  inefficient,  and  imposes  fiscal  costs  on  the  justice  system  as  a 
whole,  including  Legal  Aid.  While  these  are  somewhat  mitigated  by  the  facilitating  role  that 
duty  counsel  play  in  referring  youth  to  legal  aid,  appearing  for  them  in  order  to  request  a 
section  11  appointment  for  counsel  and  otherwise,  significant  reform  is  warranted  in  this  area. 

The  administration  of  legal  aid  functions  in  the  shadow  of  this  jurisprudence.  Judicial 
interpretation  of  the  right  to  counsel  both  limits  and  highlights  potential  avenues  for  reform. 
From  the  preceding  discussion,  one  can  distill  the  following  issues  and  principles: 

•  There  is  no  discretion  in  a  trial  judge  faced  with  a  section  1 1(4)  application. 

•  Even  without  an  explicit  request,  a  trial  judge  may  order  that  counsel  be  appointed 
where  the  young  person  wishes  to  obtain  counsel  but  is  unable  to  do  so 
(section  ll(4)(b)). 

•  Given  the  lack  of  discretion  in  section  11(4),  the  reasons  behind  the  legal  aid  refusal 
are  irrelevant,  whether  financial  or  otherwise. 

•  Where  a  parent  (or  another  third  party)  has  not  complied  with  conditions  imposed  by 
legal  aid  administrators  in  order  for  counsel  to  be  appointed,  the  young  person  is 
understood  as  “unable”  to  retain  counsel,  and  section  11(4)  applies. 


See  generally  R.V.  Ericson  and  P.M.  Baranek,  The  Ordering  of  Justice:  A  Study  of  Accused  Persons  as 
Dependants  in  the  Criminal  Process  (Toronto:  University  of  Toronto  Press,  1982). 

B.  Schissel,  Social  Dimensions  of  Canadian  Youth  Justice  (Toronto:  Oxford  University  Press,  1993)  at  116. 

T.W.P.,  supra,  note  123,  at  32-33. 

R.  v.  S.L.F.  (1993),  81  C.C.C.  (3d)  268  at  273  (Nfld.  S.C.T.D.)  [hereinafter  S.L.F.]. 

See  supra,  note  130. 
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•  It  is  unclear  whether  the  young  person’s  refusal  to  comply  with  conditions  imposed 
by  legal  aid  administrators  would  trigger  the  right  to  counsel  guarantee  under 

section  11(4). 

•  There  may  be  instances  in  which  a  court  may  fmd  that  a  young  person  is  “unable”  to 
obtain  counsel  through  Legal  Aid,  even  though  a  formal  Legal  Aid  refusal  has  not  yet 
been  issued. 

•  The  rationale  behind  the  right  to  counsel  in  the  Young  Offenders  Act  is  closely  tied  to 
the  Act’s  Declaration  of  Principle,  and  may  be  linked  to  fairness  in  the  adversarial 
process. 

•  The  present  system  appears  fragmented  and  atomistic.  A  Legal  Aid  administrator’s 
refusal  may  result  in  a  court-ordered  appointment,  inevitable  once  requested  by  the 
young  person.  This  increases  the  number  of  court  appearances,  increases  the  time  it 
takes  to  dispose  of  a  case  in  the  courts,  wastes  time  and  resources,  and  makes  record¬ 
keeping  more  difficult.  Furthermore,  the  frustration  which  may  result  can  lead  to 
greater  dissatisfaction  with  the  criminal  justice  system. 

5e  SECTION  11  REFORM:  A  REVIEW  OF  THE  TASK  FORCE  ON  YOUTH 
JUSTICE 

There  has  been  much  discussion  of  reforming  section  11  of  the  Young  Offenders  Act. 
While  courts  have  often  been  unwilling  to  interpret  the  Act  to  provide  the  discretion  to 
undertake  financial  assessments  of  young  persons  and/or  their  parent(s),  provincial  legal  aid 
plans  have  generally  shouldered  the  financial  burden  of  this  right  to  counsel.  Given  the  move 
toward  cost-saving  measures  and  the  revamping  of  existing  services,  the  appropriateness  of 
section  11  has  been  questioned  in  a  time  of  fiscal  restraint.  For  instance,  the  Criminal 
Lawyers’  Association  has  suggested  that  section  ll’s  statutory  right  to  counsel: 144 

is  unfortunate  because  these  young  persons  may  have  families  who  could  afford  to  retain  a  lawyer 
privately.  Indeed,  there  are  some  cases  in  which  the  financially  capable  parents  of  a  young  person 
choose  to  have  their  child  apply  for  Legal  Aid  in  order  to  save  money  . . .  Why  pay  for  something 
that  you  can  get  for  free? 

Furthermore,  there  has  been  some  indication  that  the  federal  government  is  considering 
reform  in  this  area;145  similarly,  provincial  legal  aid  plans  have  voiced  concerns  regarding  this 
section.140  While  any  reform  of  this  section  would  have  to  be  undertaken  by  the  federal 
government,  this  discussion  is  intended  to  provide  an  overview  and  assessment  of  the  main 
issues  raised  in  the  reform  debate.  At  the  centre  of  this  debate  are  questions  of  discretion, 
financial  eligibility,  parental  responsibility,  and  the  range  of  offences  for  which  legal  aid 
counsel  should  be  provided  under  the  Act. 


Criminal  Lawyers’  Association  submissions,  supra,  note  4,  at  18. 

See,  e.g.,  Law  Society  of  Upper  Canada,  Legal  Aid  Bulletin  No  104,  “Phase  II  of  Cost-Saving  Measures:  YOA 
Reforms”  (October  1995);  “Legal  Bills  for  Youth  Urged”,  Canadian  Press  Newstex  (August  23,1995)  [QL] 
[hereinafter  “Legal  Bills”]:  “Justice  Minister  Allan  Rock  says  he  may  change  a  provision  in  the  Young  Offenders 
Act  that  ensures  youths  free  legal  representation.  ” 
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See,  e.g.,  “Legal  Bills”,  ibid. 
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In  August  1996,  the  Federal-Provincial-Territorial  Task  Force  on  Youth  Justice  released 
its  comprehensive  report  Review  of  the  Young  Offenders  Act  and  the  Youth  Justice  System  in 

1 A1 

Canada ,  in  which  it  canvasses  the  array  of  options  for  reform  of  section  11.  Given  the 
participation  by  all  provinces,  except  Quebec,  in  this  review,  I  draw  extensively  from  this 
report  in  outlining  the  various  positions,  strengths,  and  weaknesses  with  regard  to  the  options 
for  reform  of  this  right  to  counsel:148 


Option  1: 
Option  2: 

Option  2(a): 
Option  2(b): 
Option  2(c): 

Option  3: 

Option  3(a): 
Option  3(b): 


The  Status  Quo 

Section  11  could  be  amended  to  restrict  access  to  automatic  court-appointed 

counsel  in  some  circumstances 

Judicial  discretion,  based  on  statutory  criteria 

Administrative  discretion,  based  on  statutory  criteria 

Judicial  discretion,  based  on  a  combination  of  “means  to  pay”  and  “offence-based” 
criteria 

Section  1 1  could  be  amended  to  authorize  a  financial  contribution  from  parents  or 
the  young  person  in  some  circumstances 
Court-ordered  contribution 
Administratively-determined  contribution 


While  the  Task  Force  members  appeared  to  agree  that,  ideally,  the  status  quo  would  be 
maintained  since  it  offers  a  guarantee  of  representation  while  presenting  the  fewest  logistic 
difficulties,  “fiscal  realities”  demand  that  measures  be  taken  to  reduce  the  strain  on  legal  aid. 
Furthermore,  to  continue  funding  “young  offenders”  cases  at  the  present  rate  will  continue  to 
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reduce  the  amount  of  resources  available  for  other  services. 

Each  of  the  reform  options  presents  its  own  advantages  and  disadvantages,  outlined  in 
detail  in  the  Task  Force  report.  The  weighing  of  these  options  can  be  inevitably  reduced  to  the 
same  type  of  balance  apparent  in  most  decisions  where  competing  interests  are  at  stake, 
namely  concerns  of  time,  cost,  and  efficiency  as  compared  to  concerns  of  fairness,  legitimacy, 
and  the  entrenchment  of  rights  and  protections. 

Beyond  retaining  the  status  quo,  the  first  reform  option  considers  restricting  access  to 
court-appointed  counsel.  A  trial  judge  would  exercise  his/her  discretion  to  appoint  counsel 
based  on  the  offence  and  likely  disposition  (Option  2(a)).  As  such,  the  Task  Force 
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envisages: 


Section  11  of  the  YOA  could  be  amended  to  afford  the  court  the  discretion  not  to  appoint 
counsel  if  the  offence  is  not  serious  and  would  not  likely  result  in  custody.  Offence-based 
guidelines  could  be  set  out  in  the  Act.  For  example,  counsel  would  not  be  appointed  by  the  court 
for  shoplifting  or  mischief  charges,  unless  special  circumstances  existed.  Crown  prosecutors 
could  be  required  to  indicate  if  custody  would  be  sought  (although  this  would  not  in  any  way 
fetter  the  court’s  discretion). 


Youth  Justice  Task  Force,  supra,  note  12. 
Ibid.,  at  514-15. 

Ibid.,  at  527. 

Ibid. ,  at  517. 
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The  major  benefit  of  such  an  approach  is  the  potential  cost  savings  in  restricting  access  to 
counsel;  some  of  these  funds  could  be  redirected  toward  other  areas  or  programs. 
Furthermore,  by  not  having  counsel  present,  delays  and  adjournments  are  avoided,  resulting  in 
improved  public  confidence  in  a  system  where  “technical  defences  are  not  promoted”  in 
“minor”  cases.151  To  my  mind,  this  reform  option  is  fraught  with  difficulties.  While  the  young 
person  who  makes  a  section  11  application  may  have  been  denied  legal  aid  on  the  basis  of 
his/her  own  financial  resources,  it  is  quite  likely  that  the  refusal  would  have  resulted  for  the 
following  reasons:  parental  refusal  to  comply  with  an  assessment;  parental  resources  make  the 
young  person  ineligible  for  legal  aid  (which  does  not  always  signify  that  the  young  person 
charged  has  access  to  these  resources);  or,  it  is  unlikely  that  a  conviction  would  result  in  a  loss 
of  liberty,  which  may  be  quite  probable  given  the  minor  nature  of  many  offences.  Such  a 
process,  then,  may  entrench  a  two-tiered  system,  since  it  does  not  prevent  wealthier  youth 
from  retaining  private  counsel  for  even  these  minor  offences.  Rather,  what  this  option  ensures 
is  that  less  advantaged  youth  will  remain  unrepresented  on  minor  charges,  either  due  to 
parental  circumstances  or  the  likely  disposition  which  may  result  upon  conviction,  while  those 
with  the  ability  to  pay  will  benefit  from  representation.  The  impact  of  a  conviction,  regardless 
of  whether  custody  is  sought,  may  have  serious  consequences  for  youth. 

By  having  this  eligibility  process  done  in  open  court  by  an  independent  decision-maker, 
administrative  considerations,  pressures,  and  constraints  are  avoided.  On  the  other  hand, 
such  an  inquiry  will  impose  cost  and  time  pressures  on  the  courts.  Furthermore,  without 
defence  counsel  during  the  trial,  the  Crown  and  the  judge  may  have  to  take  a  more  active  role 
in  protecting  the  young  person’s  interests,  thus  merely  shifting  the  legal  aid  costs  saved  onto 
the  courts  and  Crown  offices.154  The  Legal  Aid  Committee  has  projected  that,  using  its  own 
coverage  criteria  without  the  impact  of  section  11,  40  percent  of  youth  charged  would  not 
receive  representation  from  Legal  Aid.155  If  this  projection  is  accurate,  the  impact  on  the 
administration  of  justice  would,  in  my  opinion,  be  far-reaching. 

Furthermore,  the  impact  of  such  a  reform  could  have  significant  implications  for  a 
defendant.  Without  representation,  the  court  may  not  have  all  defences  or  dispositional  choices 
brought  to  its  attention.156  Also,  despite  initial  intentions  and  decisions  by  Crown  prosecutors, 
the  potential  for  custody  still  remains  (if,  for  instance,  there  is  a  prior  record).  Such  an 
approach  may  also  conflict  with  the  Declaration  of  Principle’s  special  protection  of  young 
person’s  rights,  and  may  pose  Charter  problems  in  some  cases.  Finally,  much  ambiguity 
would  surround  the  institutional  role  that  a  Crown  prosecutor  should  play  in  the  court’s 
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156 


157 


Ibid. 

Ibid. 


Ibid. 


Ibid.,  at  518. 

Report  of  Legal  Aid  Committee  to  Benchers,  supra,  note  5,  Sched.  D  at  Note  A. 
Youth  Justice  Task  Force,  supra,  note  12,  at  518. 

Ibid. 


158 


Ibid. 
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decision  to  appoint  counsel.  Is  it  the  Crown’s  role  to  oppose  the  appointment  of  counsel?159 
This  is  a  fundamental  question  which  tests  the  limits  of  the  adversarial  process.  Given, 
however,  that  the  Crown’s  role  is  not  to  “win  or  to  lose”  but  to  perfoijn  “with  an  ingrained 
sense  of  the  dignity,  the  seriousness  and  the  justness  of  judicial  proceedings”,160  opposing  a 
section  11  order  may  engender  serious  legal  and  ethical  problems. lb 1  As  a  result,  I  argue  that 
tliis  reform  option  should  be  rejected,  for  both  my  stated  reasons  and  those  of  the  Task  Force 
which  I  have  summarized  here.  However,  a  lesson  to  be  taken  from  this  discussion  relates  to 
the  role  of  Crown  counsel  in  charge  screening.  Having  prosecutors  state,  upfront,  whether  or 
not  custody  will  be  sought  would  greatly  facilitate  the  administration  of  justice  and  legal  aid. 
As  I  will  later  argue,  a  greater  sharing  of  knowledge  between  the  different  nodes  of  the 
criminal  justice  system  will  ensure  a  more  efficacious  process. 

As  opposed  to  statutorily  defined  judicial  discretion  in  the  appointment  of  counsel, 

Option  2(b)  considers  vesting  the  discretion  to  appoint  counsel  in  legal  aid  administrators. 
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Effectively,  then,  this  amends  section  11  to  eliminate  the  court-ordering  of  counsel: 

Section  11  of  the  YOA  could  be  amended  so  that  the  court  would  no  longer  be  authorized  to 
appoint  counsel.  Legal  aid  programs  (or  other  designated  officials)  would  be  authorized  to 
exercise  administrative  discretion  to  provide  young  persons  with  counsel,  applying  similar  criteria 
to  young  persons  and  adults  in  terms  of  coverage  and  eligibility. 

While  offering  similar  cost  and  other  benefits  as  the  previous  option  (2(a)),  this  approach 
is  also  thought  to  provide  legal  aid  with  greater  flexibility  and  control.  This  structure  would 
facilitate  Legal  Aid’s  ability  to  offer  different  service  options,  ranging  from  simple  legal 
advice  to  full  representation.164  By  eliminating  the  ability  to  rely  upon  guaranteed 
representation,  the  Task  Force  asserts  that  this  reform  might  render  parents  and  youth  more 
“responsible”  for  offences  charged  under  the  Act.165 

Again,  the  same  difficulties  arise,  both  in  terms  of  time,  cost,  and  due  process  concerns, 
as  with  relying  upon  judicial  discretion  to  appoint.  Furthermore,  by  removing  the  judicial 
power  to  appoint  counsel,  courts  may  respond  by  relying  upon  the  Charter's  right  to  counsel, 
or  their  power  at  common  law,  to  request  that  counsel  be  appointed.  By  shifting  the  practice 
from  a  general  rule  to  individualized  decision-making  by  courts  “inconsistencies  and 
inefficiencies”166  can  arise. 
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Ibid.,  at  517-18. 

R.  v.  Boucher,  [1955]  S.C.R.  16  at  24,  per  Rand  J. 

In  a  similar  vein.  Crown  counsel  in  S.T.C.,  supra,  note  118,  at  408  appears  to  have  been  “concerned”  about 
being  involved  in  a  judicial  inquiry  as  to  the  eligibility  for  court-appointed  counsel  under  s.ll.  With  respect  to  the 
applicability  of  s.ll  to  certain  situations.  Crown  counsel  do  appear  to  have  taken  active  roles:  see,  e.g.,  T.W.P., 
supra,  note  123. 

Youth  Justice  Task  Force,  supra,  note  12,  at  518-19. 

Ibid.,  at  519. 

Ibid. 

Ibid. 

Ibid. ,  at  520. 
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Fundamentally,  this  proposal  removes  protection  for  youth  charged  under  the  Young 
Offenders  Act.  As  such,  it  purports  to  conflate  the  adult  and  youth  justice  systems  in  this 
regard.  Youth,  though,  are  not  adults;  rather,  young  persons  have  particular  needs  “by  virtue 
of  their  adolescence”.  While  navigating  the  complexities  of  the  criminal  law  poses  a  unique 
challenge  for  all  defendants,  it  is  all  the  more  challenging  for  youth,  especially  since  empirical 
evidence  suggests  that  young  persons  have  particular  difficulty  understanding  and  exercising 
their  legal  rights.  Removal  of  this  particular  protection  could  result  in  increased  unfairness 
in  the  courts,  and  the  attendant  delays  of  Charter  applications  and  appeals.  As  legal  aid 
becomes  more  restrictive  (be  it  financial  or  offence-based),  one  can  anticipate  a  greater 
number  of  claims  and  judicial  interventions.  Finally,  it  may  be  less  useful  to  discuss 
who  should  make  the  determination  of  eligibility  than  the  basis  upon  which  that  assessment 
should  be  made. 

The  third  variation  of  the  “restricting  access”  theme  (Option  2(c))  is  to  have  trial  judges 
conduct  an  inquiry  into  whether  to  appoint  counsel  based  upon  specific  criteria  of  offence 
coverage  and  financial  eligibility: 169 

Section  1 1  of  the  YOA  would  be  amended  to  specifically  provide  for  judicial  discretion  to 

refuse  to  direct  the  appointment  of  counsel  if  the  court  was  of  the  view  that: 

•  the  young  person  has  the  ability,  with  the  assistance  of  his  or  her  family,  to  retain  counsel 
privately;  or 

•  the  nature  of  the  charges,  and  the  circumstances  of  the  young  person  are  such  that  the 
proceedings  can  be  fairly  conducted  without  the  assistance  of  defence  counsel. 

This  proposal  creates  highly  significant  cost  and  efficiency  problems  for  the  courts.  It  is 
unclear  whether  courts  have  the  institutional  competence  to  make  such  determinations,  which 
can  often  be  complex  assessments  of  financial  records.  Furthermore,  courts  may  then  find 
themselves  in  a  unique  position;  if,  for  instance,  an  assessment  reveals  an  ineligibility  for 
counsel,  the  court  may  rely  upon  the  Charter  to  circumvent  this  finding.  The  role  of  the 
Crown  prosecutor  during  such  an  inquiry  is  also  ambiguous,  since  his/her  adversarial  role  is 
undefined  in  this  context.  Furthermore,  there  is  no  one  to  fully  represent  the  young  person’s 
interests  at  this  stage,  since  defence  counsel  has  not  yet  been  appointed  (even  if  duty  counsel 
has  some  role,  this  may  be  a  lengthy  proceeding).  Finally,  the  effect  of  a  parent’s  refusal  to  be 
assessed  by  the  court,  or  to  pay  once  assessed,  also  remains  unclear.  Will  there  be  legal 
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implications  for  the  parent?  Should  the  parent  retain  counsel  prior  to  any  such  assessment? 
Will  the  young  person  have  any  remedy  if  the  parent  refuses  to  be  assessed  or  to  retain 
counsel?  Given  these  concerns,  the  efficiency  of  having  this  inquiry  is  questionable. 

Instead  of  restricting  access  to  counsel,  a  different  approach  to  the  reform  of  section  11  is 
the  implementation  of  some  form  of  fee  recovery  scheme,  be  it  from  young  persons  or  their 


“The  Legal  Structure”,  supra,  note  15,  at  25. 

See,  e.g.,  R.  Abramov  itch,  K.L.  Higgims-Biss,  and  S.R.  Biss,  “Young  Persons’  Comprehension  of  Waivers  in 
Criminal  Proceedings”  (1993),  35  Can.  J.  Criminology  309. 

Youth  Justice  Task  Force,  supra,  note  12,  at  520. 

Ibid.,  at  520-22. 

Ibid. ,  at  522. 
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parents.  While  the  Task  Force  contemplates  an  amendment  of  section  11,  the  case  law 
reviewed  indicates  that  this  can  likely  be  undertaken  without  the  need  for  legislative  action. 112 
The  financial  assessment  necessary  for  such  a  measure,  and  the  order  for  repayment,  can  be 
performed  by  the  court  (Option  3(a))  or  administratively  (Option  3(b)).  Payment  would  be 
made  to  the  government,  and  would  be  enforced  as  a  civil  debt  (Option  3(b)).  The 
advantages  of  such  an  approach,  of  course,  are  that  costs  could  be  recovered  while  ensuring 
that  young  persons  are  represented  before  the  court.174  This  ensures  existing  due  process 
protections  and  contemplates  a  reduction  in  overall  costs.  Furthermore,  the  Task  Force  points 
out  the  possibility  that  parents  “may  show  a  more  active  interest  in  the  conduct  of  their 
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children”  if  faced  with  possible  fiscal  consequences. 

A  primary  disadvantage  of  the  cost  recovery  approach  is  that  it  is  unclear  how  much  could 
be  recovered:  many  parents  and  youth  may  be  impecunious,176  and  repayment  would  not  be 
ordered;  the  costs  of  collecting  and  enforcing  the  debt  could  make  such  a  reform 
unworthwhile;  and  there  are  costs  and  delays  in  making  such  an  assessment  (judicially  or 
administratively).  Furthermore,  although  technically  different  from  holding  parents  liable  for 
the  acts  of  their  children,  the  Task  Force  notes  that  the  potential  effect  on  the  ongoing  parent- 
child  relationship  can  be  problematic.  The  relationship  may  become  (more)  strained  than 
before  representation,  regardless,  presumably,  of  the  final  verdict.  Furthermore,  there  may  be 
a  greater  likelihood  for  young  people  to  waive  their  right  to  counsel  given  the  financial 
implications  for  their  families,  which  would  create,  de  facto ,  similar  difficulties  as  simply 
restricting  access  to  counsel  in  the  first  place.  Finally,  if  parents  are  to  pay  for  their 
children’s  counsel,  a  potential  conflict  may  arise  for  defence  counsel  despite  rules  indicating 
that  they  are  to  represent  the  youth’s  best  interests.  The  Task  Force’s  response  that  legislation 
would  make  it  clear  that  defence  counsel’s  client  remains  the  young  person,  regardless  of  the 
cost  recovery  mechanism,  may  be  insufficient:  such  “law  on  the  books”  is  often  quite 
different  than  the  “law  in  action”. 

After  reviewing  these  options,  the  Task  Force  recommends  that  an  administratively 
determined  and  enforced  cost  recovery  mechanism  be  authorized  in  section  11  of  the  Young 
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See  S.T.C. ,  supra,  note  118,  at  416. 

Youth  Justice  Task  Force,  supra,  note  12,  at  522-27. 

As  such,  the  assessment  could  be  made  after  trial/representation. 
Youth  Justice  Task  Force,  supra ,  note  12,  at  523. 

Ibid. 


Ibid.,  at  524.  See  also  the  comments  of  Allan  Fineblit  that  “Manitoba’s  experience  in  the  late  1970s  with  a  user 
fee  was  that  it  cost  more  to  administer  than  it  collected”:  A.  Fineblit,  “Legal  Aid:  Doing  More  With  Less”,  in 
F.H.  Zemans,  P.J.  Monahan  and  A.  Thomas  (eds.),  Report  on  Legal  Aid  in  Ontario:  Background  Papers  (North 
York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy,  1997). 

Youth  Justice  Task  Force,  supra,  note  12,  at  526-28. 

Ibid.,  at  522-28. 


This  confirms  existing  practice,  yet  remains  a  contentious  issue  in  this  area  of  law:  see,  e.g.,  Young  Offenders 
Law,  supra,  note  109,  at  223. 
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Offenders  Act.  However,  some  jurisdictions  were  of  the  opinion  that  cost  recovery  was  an 

insufficient  reform.  Ontario,  British  Columbia,  Alberta,  and  Manitoba  all  voiced  their  further 
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preference  that  access  to  court-appointed  counsel  also  be  restricted  in  some  cases. 

It  is  my  position  that  discussions  regarding  section  1 1  reform  are  generally  short-sighted, 
fraught  with  potential  legal  and  constitutional  obstacles,  and  would  not,  in  and  of  themselves, 
solve  fiscal  pressures  in  this  area.  Rather,  section  1 1  reform  tends  to  be  a  convenient  surrogate 
for  other  political  frustrations  with  the  Young  Offenders  Act  or  with  the  capping  of  Ontario 
Legal  Aid. 

One  set  of  reforms  involves  assessing  youth  to  determine  whether  they  are 
personally  ineligible,  for  financial  reasons,  to  receive  legal  aid,  and/or  whether  they  are 
charged  with  an  offence  that  does  not  qualify  for  legal  aid.  To  limit  coverage  for  these  cases  to 
those  which  will  likely  result  in  a  loss  of  liberty  is  myopic.  As  mentioned  earlier,  the 
implications  of  any  conviction  in  youth  court  are  severe,  and  can  have  negative  long-term 
implications.  Furthermore,  the  immediate  effects  of  a  conviction  are  serious  in  their  own  right; 
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to  ignore  them  is  to  ignore  the  dynamics  of  youth  court: 

[Granting  legal  aid  only  to  those  youth  who  will  likely  be  incarcerated  if  found  guilty]  is  a 
remarkably  uninformed  criterion  to  apply  to  young  people.  For  many  young  people  serious 
consequences  will  flow  merely  from  a  finding  of  guilty.  Other  young  people  may  be  placed  on 
probation  with  terms  which  are  inappropriately  restrictive  and  are  likely  to  result  in  further 
charges  for  breaching  probation.  Eventually  these  charges  will  lead  to  incarceration. 

At  the  same  time,  it  seems  appropriate  to  me  to  assess  young  persons,  personally,  to 
determine  whether  they  meet  financial  eligibility  criteria.  This  can  be  achieved,  for  instance, 
through  cost  recovery  from  the  youth  personally.  To  do  so  would  dispel  notions  that  youth  are 
relying  unduly  upon  the  existence  of  section  11,  regardless  of  their  financial  status.  Of  course, 
some  will  respond  that  such  a  process  is  illusory,  since  many  youth  would  continue  to  remain 
eligible  under  this  criterion.  Whether  this  is  so,  and  whether  screening  on  this  basis  would  be 
cost-effective,  must  be  the  object  of  further  study.  From  a  principled  perspective,  blanket 
objections  to  such  an  assessment  are  not  very  compelling. 

While  parents  should  not  be  excluded  from  the  youth  justice  system,  the  Young  Offenders 
Act  is  based  on  individual  criminal  liability  of  youth.  It  is  not  the  parent  who  is  being  charged. 
Rather,  with  a  growing  emphasis  on  the  responsibilities  of  young  people  for  their  behaviour, 
there  must  be  a  recognition  that  youth  are  individuals  in  the  process,  and  not  merely  extensions 
of  their  parents.  Expecting  parents  to  be  fiscally  responsible  for  the  costs  of  representation  flies 
in  the  face  of  the  responsibility  placed  upon  youth,  under  the  Act,  for  their  behaviour. 
Encouraging  the  “taking  of  responsibility’  by  youth  does  not  appear  to  be  achieved. 
Furthermore,  to  deny  representation  to  the  young  person  based  upon  parental  resources  or 
willingness  to  comply  is  problematic.  Courts  are  then  burdened  with  young  and  unrepresented 
defendants,  which  entails  a  broad  range  of  concerns. 

I  believe  that  parental  cost  recovery  is  a  less  problematic  method  of  dealing  with  a  capped 
legal  aid  budget  than  restricting  the  availability  of  counsel.  Youth  remain  represented.  If 
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Youth  Justice  Task  Force ,  supra,  note  12,  at  528. 
Ibid. 

Judges  Association  submission,  supra,  note  51,  at  26. 
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pursued  administratively,  courts  are  not  saddled  with  the  responsibility  of  protracted  and 
complex  assessments.  The  role  of  Crown  counsel  is  not  compromised.  Charter  considerations 
are  avoided,  and  the  “special  needs”  of  young  persons  are  met.  Finally,  the  public  may 
approve  of  this  sort  of  measure.  The  most  significant  concerns  I  would  have  with  such  a 
measure  are:  (1)  ensuring  that  defence  counsel  do  not  perceive  a  “conflict  of  interest”  to  arise 
when/if  parents  and  youth  have  different  interests;  (2)  the  possible  impact  this  may  have  on 
parental  pressures  to  plead  guilty,  or  to  appear  unrepresented;  (3)  the  detrimental  impact  this 
process  can  have  on  the  parent-child  relationship;  (4)  the  legal  implications  of  what  is,  to  some 
extent,  a  parental  liability  regime;  (5)  the  compatibility  of  such  an  approach  with  an  Act  based 
upon  a  “Justice ’’-type  perspective;  (6)  the  need  to  establish  a  flexible  “escape  hatch”  for 
extenuating  circumstances,  when  cost  recovery  is  simply  inappropriate;  (7)  the  administrative 
costs  of  instituting  and  administering  an  effective  cost  recovery  mechanism;  and  (8)  the  level 
of  revenue  that  would  be  generated  by  such  an  endeavour.  Given  the  host  of  problems  one 
continues  to  face  with  a  cost  recovery  scheme,  the  anticipated  revenue  would  have  to  be  quite 
significant  in  order  to  justify  such  a  reform. 

Unfortunately,  the  Ontario  Legal  Aid  Plan  has  not  retained  statistics  regarding  the  number 
of  section  11  orders  issued  annually,  which  makes  it  difficult  to  assess  the  feasibility  of  cost 
recovery.  The  only  projection  I  have  seen  is  contained  in  a  report  of  the  Legal  Aid  Committee 
to  the  Law  Society  of  Upper  Canada,  which  estimated  that  20  percent  of  Young  Offenders  Act 
costs  could  be  recovered  from  parents  if  the  Plan  was  free  to  use  its  own  financial 
guidelines.184  If  this  number  is  accurate,  this  represents  a  significant  savings  for  the  Plan, 
approaching  $3  million  for  the  year  ending  1996.  Of  course,  some  caution  is  required  with 
these  figures.  In  Alberta,  where  cost  recovery  mechanisms  have  been  in  place  since  April 
1995,  the  estimated  recovery  projected  was  approximately  $500,000  annually  (approximately 
15  percent  of  the  amounts  spent).  However,  following  implementation  of  this  mechanism, 
the  1996  Annual  report  states:186 

Despite  considerable  public  relations  efforts  prior  to  implementation,  some  difficulties  ensued 
with  the  part  of  the  policy  [regarding  recovering  expenditures  from  youths]  which  involves 
requesting  youths,  and  their  parents  or  guardians  if  possible,  to  sign  a  Promissory  Note  as 
security  for  repayment.  A  reduction  in  the  amount  of  the  Promissory  Note  as  well  as  the 
production  of  a  pamphlet  aimed  at  young  persons  and  their  parents  went  some  way  to  improve  the 
operation  of  this  initiative.  During  the  year  1995-1996,  the  total  of  $40,928.68  was  paid  back  to 
Legal  Aid  by  or  on  behalf  of  youth. 

From  any  revenue,  administrative  costs  must  still  be  subtracted,  potentially  resulting  in 
few  savings.  The  feasibility  of  cost  recovery,  then,  may  be  quite  limited.  Due  to  the 
significant  cost-savings  projected  by  the  Ontario  Legal  Aid  Committee,  though,  it  is  useful  to 
continue  monitoring  cost  recovery  mechanisms  under  the  Young  Offenders  Act.  At  the  present 


Report  of  Legal  Aid  Committee  to  Benchers,  supra,  note  5,  Sched.  D  at  Note  A. 

Legal  Aid  Society  of  Alberta,  “Revenue  Options”,  at  Business  Plan  Meeting  (November  27,  1993). 

Legal  Aid  Society  of  Alberta,  1996  Annual  Report  [hereinafter  1996  Alberta  Annual  Report ],  at  4. 

See  Fineblit,  supra,  note  177,  with  respect  to  user  fees.  Both  Manitoba  and  British  Columbia  appear  to  have  had 
difficulties  generating  sufficient  revenue  from  user  fees:  see  Nova  Scotia  Legal  Aid  Service  Review,  Review  of 
Legal  Aid  Services  in  Nova  Scotia  (April  1996)  (Chair:  D.C.  Murray) 
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time,  however,  I  cannot  recommend  the  implementation  of  such  reform.  Not  only  are  there 
significant  legal  (and  potentially  constitutional)  implications,  but  the  data  available  do  not  point 
to  the  likely  success  of  such  a  measure. 

Reforms  to  the  eligibility  of  youth  under  the  Ontario  Legal  Aid  Plan  are  likely  rendered 
ineffective  by  section  11.  Yet,  due  to  the  limitations  I  have  outlined  of  any  section  11 
changes,  it  would  be  more  fruitful  to  consider  more  broad-based  reform  to  the  delivery  of 
legal  services  to  all  youth  charged  under  the  Young  Offenders  Act.  By  implementing  a  model 
which  is  significantly  more  efficient  across  the  board,  attention  can  be  diverted  away  from 
whether  the  case  is  “Legal  Aid”  or  “section  11”  to  securing  the  most  cost  efficient,  yet 
effective,  services  for  all. 

6.  DELIVERY  OF  LEGAL  AID  AND  COURT-APPOINTED  COUNSEL  UNDER 

THE  YOUNG  OFFENDERS  ACT  IN  ONTARIO 

A  formal  distinction  continues  to  be  maintained  between  the  provision  of  legal  aid  to 
eligible  applicants  and  the  provision  of  court-appointed  counsel.  This  distinction,  while  not 
always  recognized,  is  maintained  even  where  legal  aid  has  the  responsibility  for  providing 
counsel  on  behalf  of  the  Attorney  General  under  section  11  of  the  Young  Offenders  Act. 
Traditionally,  at  least  in  some  provinces,  this  has  been  the  cause  of  some  concern;  not  only 
does  this  make  it  difficult  for  legal  aid  plans  to  predict  their  budgetary  expenditures,  but  court- 
appointed  counsel  are  at  times  paid  on  a  different  scale  than  lawyers  retained  on  a  traditional 
legal  aid  certificate.  Furthermore,  as  evidenced  by  the  case  law,  this  has  led  to  confusion  in 
some  courts  as  to  how  to  appoint  counsel  pursuant  to  section  11,  since  the  statute  mandates 
provision  by  the  Attorney  General  of  the  province,  and  not  the  legal  aid  plan.  Finally,  as 
pointed  out,  this  has  led  to  anomalous  record-keeping,  since  a  section  11  order  will  count  as 
both  a  refusal  and  a  granted  certificate.  A  rather  sharp  division  was  recommended  by  the  1989 
Alberta  Task  Force  on  Legal  Aid:  189 

The  Legal  Aid  Society  should  discontinue  the  administration  of  the  court-ordered  counsel 
program  for  the  Attorney  General.  Although  this  program  is  not  a  Legal  Aid  service,  it  is  too 
easily  confused  with  Legal  Aid  by  clients,  lawyers  and  judges.  Furthermore,  because  lawyers  are 
paid  at  different  rates,  there  is  an  appearance  of  unfairness  since  youths  who  are  not  eligible  for 
Legal  Aid  get  lawyers  who  are  paid  more  than  those  on  Legal  Aid. 

The  Ontario  Legal  Aid  Plan,  while  it  has  now  begun  to  record  section  11  certificates 
separately,  appears  to  make  no  real  distinction  between  counsel  with  legal  aid  certificates  and 
court-appointed  counsel.  In  Ontario  currently,  a  duty  counsel  service  (“Hotline  Service”)  is 
available  for  anyone  in  custody,  including  young  persons.  Beyond  this  limited  service,  a 
young  person  can  apply  for  legal  aid  through  the  Plan,  and  receive  a  judicare  certificate  if  s/he 
is  eligible.  When  the  Young  Offenders  Act  was  enacted,  the  Ontario  Legal  Aid  Plan  used  the 


As  I  have  stated,  however,  I  believe  there  is  merit  in  assessing  youth,  personally,  to  determine  their  personal 
financial  eligibility  for  legal  aid.  The  obstacle  in  this  regard  is  whether  such  a  reform  is  financially  worthwhile. 

Attorney  General  of  Alberta,  Law  Society  of  Alberta  and  Legal  Aid  Society  of  Alberta,  The  Report  of  the  Task 
Force  on  Legal  Aid  (Edmonton:  May  1988)  (Chair:  M.N.  McCrank)  [hereinafter  Alberta  Task  Force]  at  8 
(Recommendation  #6). 
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same  eligibility  criteria  for  young  persons  as  for  adults  (including  restrictions  based  on  both 
financial  eligibility  and  offence-based  coverage),  and  had  regard  to  the  finances  of  the  young 
person’s  parents.  This  policy  soon  changed  for  the  following  reasons: 191 

[B]y  the  mid-eighties  [the  Plan]  had  adopted  a  scheme  which  provided  coverage  in  all  cases 
except  those  where  the  young  person’s  own  financial  circumstances  did  not  meet  the  test.  These 
cases  were  very  rare.  There  were  two  primary  reasons  for  this  change  in  philosophy.  The  less 
sophisticated  or  determined  accused  were  accepting  Legal  Aid  refusals  whereas  those  with  more 
savvy  were  insisting  on  section  11(4)  appointments  and  thus  receiving  Legal  Aid  Certificates.  In 
addition,  many  believed  that  parents’  financial  circumstances  ought  not  to  be  relevant  as  the 
parents  and  child  were  too  often  in  a  position  of  conflict. 

Historically,  criminal  certificate  refusals  have  been  extremely  rare  in  this  area.  The 
approval  rate  for  applicants  12  to  15  years  of  age  has  been  approximately  97  percent,  and 
approximately  95  percent  for  those  aged  16  to  17.  Even  where  the  applicant  has  been  denied 
coverage,  it  has  been  agreed  since  1983  that  Legal  Aid  will  issue  a  certificate  once  a 
section  11(4)  order  is  made  to  the  Attorney  General.  Furthermore,  the  practice  in  some 
areas  in  Ontario  suggests  that  Plan  administrators  were  keenly  aware  of  the  impact  a  section  1 1 
appointment  would  have  upon  a  refusal,  and  some  developed  a  practice  of  providing 

194 

provisional  certificates  in  anticipation  of  a  court  order. 

Since  April  1,  1996,  however,  the  Ontario  Legal  Aid  Plan  has  restricted  the  provision  of 
certificates  which  are  not  based  upon  section  11.  Certificates  “will  now  only  be  issued  to  those 
whose  parents  or  guardians  would  be  financially  eligible  for  Legal  Aid  and  who  are  likely  to 
lose  their  liberty  upon  conviction”.195  The  Plan’s  financial  eligibility  criteria  require  that 
parents  or  guardians  must  complete  a  financial  assessment.  Where  the  young  person  is  married 
or  withdrawn  from  parental  control,  s/he  must  complete  a  personal  financial  assessment.  In  the 
discretion  of  the  area  director,  someone  else  “associated  with  the  applicant”  may  be 
considered  an  additional  source  for  legal  fees,  including  someone  who  “customarily  pays  or 
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Ontario  Legal  Aid  Plan,  Report  Concerning  the  Expanded  Duty  Counsel  Program  and  the  YOA  [unpublished] 
[hereinafter  Ontario  Expanded  Duty  Counsel]  at  1 . 

Abt  Associates  of  Canada,  Comprehensive  Review  and  Evaluation  of  the  Ontario  Legal  Aid  Plan:  Project  Report 
(Ottawa:  Department  of  Justice,  1992)  [hereinafter  Abt  Report ]  at  254. 

Ontario  Expanded  Duty  Counsel,  supra,  note  191,  at  1. 

See  Abt  Report,  supra,  note  192,  at  254. 

Ontario  Expanded  Duty  Counsel,  supra,  note  191,  at  1.  In  a  report  included  with  its  submission  to  the  Ontario 
Legal  Aid  Plan  Review  Panel,  the  Canadian  Foundation  for  Children,  Youth  and  the  Law  (Justice  for  Children 
and  Youth)  details  the  factors  that  legal  aid  will  take  into  account  in  making  this  determination.  These  include 
both  “systemic”  and  “personal”  factors,  namely: 


Systemic:  type  of  offence  and  usual  sentence 
local  variations  in  sentencing 
Crown  practices  in  submissions  on  sentence 
Personal:  whether  accused  is  in  or  out  of  custody 
accused’s  mental  status 

disabilities  that  would  affect  fairness  of  proceedings 

See  Canadian  Foundation  for  Children,  Youth  and  Law  (Justice  for  Children  and  Youth),  Effects  of  Legal  Aid 
Changes  on  Persons  Dealt  with  Under  the  Young  Offenders  Act  (August  1996)  [hereinafter  Effects  of  Legal  Aid 
Changes ]  at  1. 
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contributes  to  the  needs  of  the  applicant  in  matter  of  like  significance”.196  Furthermore,  the 
Plan’s  decision  to  only  fund  those  cases  in  which  liberty  is  at  stake,  as  I  have  previously 
argued,  is  a  questionable  policy,  especially  in  the  youth  justice  context.  Finally,  once  a 
section  1 1  appointment  is  made,  there  is  no  financial  or  offence-based  assessment. 

Apart  from  the  restrictions  in  coverage  and  eligibility,  the  Ontario  Legal  Aid  Plan  has  also 
instituted,  as  of  October  1995,  a  $25  application  fee  for  all  applicants.  A  position  paper  by 
Justice  for  Children  and  Youth  has  described  numerous  problems  associated  with  the  institution 
of  this  fee  for  young  persons.  I  have  summarized  the  gist  of  these  concerns  as  follows:198 

•  While  the  fee  will  be  waived  where  the  applicant  receives  social  assistance,  is  living 
in  a  group  home,  or  is  a  ward  of  a  Children’s  Aid  Society,  sheer  inability  to  pay  the 
fee  does  not  constitute  sufficient  grounds  to  have  it  waived. 

•  While  an  area  director  may  waive  this  fee,  the  procedure  for  having  the  matter  reach 
the  area  director  requires  persistence  on  the  part  of  the  applicant.  The  applicant  must 
insist  on  applying  for  legal  aid  even  though  the  fee  has  not  been  paid,  and  the  decision 
regarding  eligibility  will  not  be  processed  unless  and  until  the  area  director  waives  the 
fee,  engendering  some  delay  and  uncertainty. 

•  There  are  no  guidelines  for  area  directors  to  follow  in  exercising  their  discretion  to 
waive  the  fee.  At  least  one  area  director  appears  to  have  been  unaware  that  she  even 
had  such  discretionary  power.  There  is  evidence  of  inconsistent  application  across 
area  offices  within  Metropolitan  Toronto. 

•  In  at  least  one  office,  legal  aid  staff  are  not  encouraged  to  accept  someone’s  statement 
that  they  cannot  pay  the  fee  “at  face  value”,  and  it  is  unclear  how  forthcoming  staff 
are  regarding  the  possibility  that  the  fee  can  be  waived. 

•  While  one  office  stated  that  no  young  person  would  be  denied  the  ability  to  apply  for 
legal  aid  if  they  could  not  pay  the  fee,  it  is  unclear  what  mechanisms  were  in  place  to 
ensure  this  result. 

•  Notice  of  the  mandatory  application  fee  is  posted  in  legal  aid  offices,  which  may  be 
dissuading  potential  applicants  from  applying  for  legal  aid  at  all. 

•  The  problems  inherent  in  such  a  system  are  particularly  problematic  for  street  youth, 
who  are  unlikely  to  be  on  social  assistance  yet  are  unlikely  to  be  able  to  afford  the 

fee. 

Aside  from  these  access  problems,  one  of  the  more  problematic  concerns  expressed 
relates  to  the  effect  of  not  paying  the  fee.  According  to  provincial  policy,  if  the  fee  is  “neither 
paid  nor  waived”,199  the  applicant  has  not  officially  applied  for  legal  aid.  As  a  result,  the 
applicant  has  not  been  “refused”  legal  aid.  Since  section  11  orders  are  premised  upon  an 


Ontario  Legal  Aid  Plan,  Financial  Eligibility:  Synopsis  for  Lawyers  (April  1996)  at  2. 

See  T.D.  Agg,  Review  of  Legal  Aid  Services  in  British  Columbia,  report  prepared  for  the  British  Columbia 
Ministry  of  the  Attorney  General  (Vancouver:  August  28,  1992)  at  62  (arguing  against  creating  a  “scale  of  merit 
among  criminal  offences”). 
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Effects  of  Legal  Aid  Changes,  supra,  note  195,  at  6-12. 
Ibid.,  at  10. 
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inability  to  obtain  counsel,  courts  have  traditionally  required  legal  aid  refusal  forms  to  be 
presented  before  appointing  counsel  under  the  Act.  Further,  the  Plan  is  concerned  with  the 
reliance  on  section  11  orders  in  these  “non-refusal”  cases,  since  the  decision  to  waive  the  fee 
(or  require  that  it  be  paid)  is  not  based  solely  on  the  applicant’s  financial  means.  This 
process,  though,  simply  leads  to  greater  delay  and  costs,  and  has  the  potential  to  deprive  the 
most  severely  disadvantaged  youth  of  both  legal  aid  and  their  statutory  right  to  counsel. 

Institution  of  an  application  fee  for  legal  aid  may  account  for  some  of  the  recent  decline  in 
the  number  of  applications  to  the  Ontario  Legal  Aid  Plan.  This  is  especially  so  given  the  Plan’s 
position  that  the  fee  is  a  condition  precedent  to  a  full  application.  If  this  is  so,  then  the  fee  is 
acting  as  a  deterrent  to  applications  to  the  Legal  Aid  Plan;  the  question  that  remains  is  whether 
these  youth  are  now  attending  court  without  representation.  Furthermore,  the  role  of  the  court 
in  this  regard  becomes  central.  Where  a  young  person  has  not  even  been  able  to  apply  for  legal 
aid  (due  to  the  financial  barrier  presented  by  the  fee),  courts  may  begin  to  order  section  11 
counsel  even  without  a  legal  aid  “refusal”  having  been  generated.  This  would  appear  similar  to 
courts  appointing  counsel  based  on  the  delay  engendered  by  the  Legal  Aid  process.  The 
institution  of  the  fee  does  not  offer  a  long-term  solution  to  managing  the  cost  of  cases  under 
the  Young  Offenders  Act,  and  may  simply  present  additional  costs  to  the  courts  and  legal 
process.  Finally,  given  the  pace  of  the  judicial  process,  the  potential  for  section  11  orders  to 
displace  the  cost  savings  that  may  have  been  generated  by  the  fee  can  only  be  properly 
examined  with  future  data. 

The  delivery  of  legal  service  under  the  Young  Offenders  Act,  is,  as  with  other  criminal 
law  matters,  premised  upon  a  judicare  model.  This  “private  bar”  component  is  supplemented 
by  two  other  components  of  the  Plan,  namely  duty  counsel  services  and  community  clinics. 
Duty  counsel  services  are,  at  present,  limited.  The  vast  majority  of  time  is  spent  scheduling 
adjournments,  providing  summary  advice,  and  performing  functions  at  the  request  of  the 
private  bar.  Furthermore,  while  both  the  role  and  goal  of  duty  counsel  is  to  provide  some 
representation  and  advice  to  all  those  charged,  helping  both  the  accused/young  person  and 
keeping  the  court  system  running  smoothly,  a  “means  test”  appears  to  have  now  been 
instituted  for  these  services.  Before  providing  services,  then,  duty  counsel  must  now  engage  in 
an  assessment  of  financial  circumstances,  a  process  which  is  cumbersome,  inefficient,  and 
potentially  unfair  to  those  who  will  then  be  completely  unrepresented.  It  is  unclear  whether  the 
“means  test”  is  actually  being  administered,  and  the  consequences  this  will  have  on  both  the 
process  and  individuals;  the  benefits  of  such  an  approach,  however,  seem  marginal  compared 
to  both  the  fiscal  and  social  costs  it  will  create,  especially  when  dealing  with  youth  who  will 
often  not  have  the  necessary  financial  resources.  With  duty  counsel  spending  time  testing  for 
eligibility,  and  with  some  of  these  individuals  later  appearing  entirely  unrepresented,  courts 
will  be  faced  with  additional  pressures  and  constraints. 

Young  persons  may  also  be  represented  by  community  clinics.  At  least  one  clinic  reported 
a  significant  increase  in  the  number  of  young  persons  approaching  it  when  the  Legal  Aid  Plan 


Ibid.,  at  6-12. 

See  supra,  note  129  and  accompanying  text. 

For  a  more  general  review  of  duty  counsel  in  Ontario,  see  G.  Biggar  and  B.  Manson,  Background  Paper  in 
Relation  to  Duty  Counsel ,  draft  (January  27,  1997)  [unpublished]. 
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recently  restricted  its  eligibility  criteria.  Yet,  given  the  particular  role  of  community  clinics,  as 
they  are  presently  constituted,  recourse  to  such  a  clinic  is  an  illusory  option  for  most 
individuals.  Focused  more  upon  poverty  law  issues  and  law  reform,  including  test-case 
litigation,  both  the  structure  and  the  staffing  of  community  clinics  make  it  difficult  to  handle 
large  numbers  of  intake;  furthermore,  spending  great  amounts  of  time  and  resources  on 
“everyday”  cases,  while  at  times  performed  by  community  clinics,  may  not  correspond  to 
their  community -oriented  mandate  and  poverty  law  focus.  Finally,  community  clinics  also  tend 
to  retain  financial  eligibility  criteria,  so  as  to  focus  their  resources  on  those  most  in  need. 
While  such  clinics  have  a  great  deal  more  flexibility  to  represent  those  who  would  be 
otherwise  “ineligible”,  such  representation  remains  the  “exception”.  Given  that  most  young 
persons  do  not  have  many  resources  (clinics  will  tend  not  to  examine  the  parents’  financial 
circumstances),  though,  the  main  barrier  to  using  community  clinics  is,  quite  simply,  that  this 
is  not,  and  under  present  financial  and  staffing  conditions  cannot  be,  their  mandate. 

Over  the  past  few  years,  there  have  been  at  least  three  proposed  reforms  to  significantly 
change  the  way  in  which  legal  services  are  provided  to  young  persons  charged  with  offences  in 
Ontario.  First,  there  was  a  push  to  institute  a  “Young  Offenders  Law  Office”,  a  three-year 
pilot  staff  model.  While  the  reasons  for  not  going  ahead  with  this  project  remain  unclear,  only 
a  “Family  Law  Office”  and  a  “Refugee  Law  Office”  were  instituted.  Second,  the  Young 
Offenders  Sub-Committee  of  the  Ontario  Legal  Aid  Plan,  in  June  1994,  considered  various 
options  in  the  context  of  cutting  the  costs  of  the  judicare  model.  Although  ultimately  rejected 
by  the  Sub-Committee,  one  option  involved  instituting  a  “tendering  or  franchising  system  by 
which  interested  members  of  the  Legal  Aid  Panel  would  tender  applications  to  the  Legal  Aid 
Plan  for  blocks  of  Young  Offender  cases”.  Lawyers  would  bid  for  blocks  of  25  cases,  all  of 
which  would  be  summary  conviction  offences  (or  hybrid  offences  for  which  the  Crown  has 
elected  to  proceed  summarily),  and  none  of  these  cases  would  result  in  a  custodial  sentence  or 
a  loss  of  livelihood.  Bids  would  be  evaluated  based  on  cost  and  proposed  quality  of  service. 
While  the  subcommittee  was  of  the  opinion  that  bids  could  result  in  an  average  saving  of  $250 
per  case  (at  a  bid  of  $300/case),  it  chose  not  to  endorse  this  proposal,  fearing  a  drop  in  the 
quality  of  representation  which  would  be  provided  if  this  resulted  in  “an  ‘assembly  line’ 
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attitude  towards  Young  Offenders’  Cases”.  Instead,  the  Sub-Committee  endorsed  more 
traditional  cost-saving  measures,  namely  recommending  not  to  cover  “alternative  measures” 
applications  under  the  tariff,  since  most  are  performed  by  duty  counsel  (for  a  projected  total 
savings  between  $500,000  and  $750,000).  For  cases  where  there  was  no  likelihood  of 
imprisonment  or  loss  of  likelihood,  it  recommended  that  the  Legal  Aid  Tariff  for  a  guilty  plea 
would  be  reduced  by  almost  30  percent,  from  $277  to  $200  (for  a  projected  total  savings  of 
$300,000).  The  Sub-Committee  chose  not  to  reduce  the  tariff  where  the  young  person  chose  to 
plead  not  guilty,  finding  that  doing  so  would  result  in  poorer  representation.  Furthermore,  the 
memorandum  from  the  Sub-Committee  demonstrates  that,  while  the  members  were  of  the 
opinion  that  parents  who  could  afford  the  cost  of  counsel  should  contribute  to  the  cost  of  legal 
services,  it  was  unclear  how  to  do  so  without  significantly  impairing  the  right  to  counsel,  a 
right  which  the  Sub-Committee  adamantly  sought  to  protect.  Finally,  the  Sub-Committee  noted 


Ontario  Legal  Aid  Plan,  memorandum  of  A.  Rady  (Chair,  Young  Offenders  Sub-Committee)  to  Legal  Aid 
Committee,  The  Law  Society  of  Upper  Canada  (June  9,  1994)  [hereinafter  Rady  Memorandum]  at  1. 
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that  a  change  in  policies  by  the  Ministry  of  the  Attorney  General  could  result  in  significant  cost 
savings  by  reducing  the  demands  on  legal  aid  services.  The  Sub-Committee  noted  problems  of 
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over-charging,  ineffective  and  insufficient  charge  screening,  and  onerous  bail  conditions. 

The  third  set  of  changes  to  the  provision  of  legal  aid  considered -in  this  area  involves  a 
recent  proposal  to  institute  an  “expanded  duty  counsel  program”  for  young  persons.  This 
would  be  implemented  for  those  young  persons  who  are  not  eligible  for  a  certificate  under 
Legal  Aid  criteria.  In  effect,  it  is  designed  to  eliminate  the  provision  of  full  judicare 
certificates  under  section  1 1  of  the  Act,  providing  a  quasi-staff  model  of  services  instead.  Duty 
counsel  would  only  stop  acting  if,  after  meeting  with  the  Crown  to  discuss  a  plea  resolution,  a 
guilty  plea  would  not  be  entered,  if  the  matter  was  so  complex  that  duty  counsel  could  not 
provide  the  service,  or  if  the  young  person  suffers  from  a  mental  disability.  In  any  of  these 
cases,  a  judicare  certificate  would  be  issued,  unless  the  young  person  is  not  personally 
financially  eligible  or  if  the  young  person  refuses  to  provide  the  Plan  with  information.207  As 
such,  where  a  young  person’s  parents  are  ineligible  for  legal  aid,  expanded  duty  counsel  would 
initially  represent.  Where  the  matter  would  proceed  to  trial  or,  was  sufficiently  complex,  or 
where  the  young  person  suffers  from  a  mental  disability,  the  young  person  would  receive  a 
certificate,  regardless  of  his/her  parents’  finances,  so  long  as  the  young  person  is  personally 
financially  eligible. 

The  two  main  advantages  listed  for  this  “expanded  duty  counsel”  proposal,  though,  are 
somewhat  suspect.  First,  the  assumption  is  that  this  would  represent  a  significant  cost 
savings,  since  it  is  anticipated  that  duty  counsel  could  dispose  of  cases  at  $150  each.  Under  the 
new  tariff,  private  bar  costs  for  less  serious  cases  (those  that  would  fall  within  the  proposal) 
are  approximately  $700.  Yet,  as  the  proposal  itself  indicates,  there  is  no  information  available 
on  how  many  cases  would  actually  end  up  being  handled  by  this  service.  Since  this  service 
covers  what  are,  effectively,  section  11  orders,  it  is  imperative  to  know  how  many  certificates 
are  issued  as  a  result  of  section  1 1 ,  a  statistic  that  the  Ontario  Legal  Aid  Plan  has  not  collected 
until  recently.  Furthermore,  the  cost  of  instituting  and  maintaining  this  expanded  duty  counsel 
would,  as  the  report  notes,  reduce  the  cost  differential  at  least  somewhat.  The  second 
advantage  listed  speaks  to  the  anticipated  quality  of  representation  under  the  proposed  service. 
The  proposal  notes  that  instituting  this  service  “will  result  in  private  retainers  as  many  parents 
with  resources  will  retain  counsel  rather  than  have  their  children  represented  by  duty 
counsel”.209  This  assumption  reflects  a  particular  view  of  the  parent-young  person  relationship 
which  may  not  be  an  accurate  representation.  More  importantly,  this  suggests  that  the 
proposed  expanded  duty  counsel  service  is  intended,  or  at  least  will  be  tolerated  to  be  less 
effective  than  private  counsel.  This  assumption  is  disturbing,  especially  since  the  proposal  is 
adamant  that  it  would  engage  qualified  lawyers  for  this  service;  “[i]n  recognition  of  the  special 
need  of  young  persons  the  Plan  will  seek  out  counsel  who  as  a  result  of  their  practice,  training 
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Ontario  Expanded  Duty  Counsel,  supra,  note  191. 

Ibid.,  at  2. 

The  third  advantage  stated  is  that  this  system  provides  a  service  which  is  not  available  to  adults:  ibid.,  at  3. 
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and  experience  are  equipped  to  provide  this  important  new  service”.  Given  the  intended 

quality  of  the  staff,  it  can  only  be  assumed  that  the  anticipated  lack  of  quality  would  be  a  result 

of  an  underfunded  and  overworked  staff  office. 

Tariff  cuts  to  judicare  services,  however,  can  have  an  equally  deleterious  impact  on  the 

quality  of  service  provided.  This  reality  is  no  different  than  that  expressed  by  the  Young 

Offenders  Sub-Committee  in  rejecting  the  block  contracting  of  cases.  Furthermore,  as  the 

Canadian  Bar  Association  has  argued,  inadequate  tariffs  discourage  “economies  of 

specialization  in  legal  aid  work”,  with  lawyers  not  handling  sufficient  numbers  of  cases  to 

21 1 

develop  an  expertise. 

The  criminal  bar  has  endured  severe  cuts  to  the  tariff,  and  has  adapted  to  a  structure 
which,  most  relevant  to  young  persons,  no  longer  treats  bail  hearings  as  a  separate  item  for 
which  lawyers  can  bill  the  Plan.  Rather,  the  time  sjDent  on  a  bail  hearing  is  now  part  of  the 
total  number  of  hours  allowable  on  the  certificate;212  as  a  result,  counsel  are  relying  upon 
traditional  duty  counsel  to  conduct  the  bail  hearing,  thereby  saving  the  hours  for  trial  time  and 
preparation.  This  has  led  the  Ontario  Family  Law  Judges  Association  and  the  Ontario  Judges 
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Association  to  observe: 

Because  Legal  aid  will  not  pay  private  counsel  to  do  bail  hearings,  duty  counsel  are 
representing  many  young  people  at  this  early  and  critical  stage  in  the  proceedings.  Bail  hearings 
are  demanding  because,  to  succeed  in  a  contested  bail  hearing,  counsel  requires  knowledge  of  the 
accused  and  the  case,  must  arrange  appropriate  sureties,  and  marshall  evidence  ...  Duty  counsel 
are  not  able  to  prepare  for  a  bail  hearing  in  the  way  retained  counsel  would.  They  are  expected  to 
serve  large  numbers  of  people  on  short  notice,  they  have  little  time  for  preparation,  and  they  are 
not  consistent  from  day  to  day.  In  fact,  it  is  not  unusual  for  a  duty  counsel  to  advise  the  court  that 
he  or  she  has  not  actually  spoken  to  the  young  person,  however  another  duty  counsel  did  earlier 
in  the  day.  Perhaps  the  most  egregious  result,  which  is  not  infrequently  observed,  occurs  when 
young  people  waive  bail  hearings  because  they  have  no  place  to  live,  and  detention  is  considered 
to  be  a  foregone  conclusion. 

Due  to  time  constraints  and  institutional  limitations,  duty  counsel  cannot  conduct  a  bail 
hearing  as  effectively  as  one  may  hope.  In  such  situations,  there  is  clearly  a  due  process 
“cost”  involved.  When  detained,  people  may  be  more  likely  to  plead  guilty  without  a  full 
awareness  of  consequences;  that  this  is  occurring  in  the  context  of  youth  is  alluded  to  in  the 
above  submission.215  Furthermore,  as  many  point  out,  there  are  economic  costs  involved  as 
well.  Taken  together,  the  implications  of  this  change  to  the  tariff  cannot  be  ignored;  “it  may  be 
that  if  detention  rates  rise  then  any  financial  savings  created  by  the  tariff  changes  will  be 
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Canadian  Bar  Association,  Legal  Aid  Delivery  Models:  A  Discussion  Paper  (Ottawa:  National  Legal  Aid  Liaison 
Committee  1987)  [hereinafter  Legal  Aid  Delivery  Models ]  at  79. 

Ontario  Legal  Aid  Plan,  Criminal  Law  Update  to  the  Guide  for  Legal  Aid  Lawyers  (July  1996)  at  1:  “All  bail 
matters  except  bail  reviews  are  included  in  the  capped  hourly  limit— including  bail  pending  appeal.” 
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negated  by  the  increased  costs  of  incarceration”.  Other  proposed  changes  to  the  tariff  may 
have  an  adverse  impact  on  young  offenders’  cases,  since  the  time  and  type  of  preparation 
involved  may  be  quite  different  than  for  adult  cases.  Efforts  to  harmonize  the  tariff  for  adult 
criminal  and  Young  Offenders  Act  cases  may  not  always  be  appropriate. 

While  there  have  always  been  some  who  have  provided  poor  services,  the  private  bar, 
combined  with  duty  counsel  and  community  clinics,  have  traditionally  provided  effective 
representation  for  their  clients.  Where  problems  appear  to  have  arisen,  they  stem  from  the 
move  away  from  a  demand-driven  to  a  capped  legal  aid  system,  and  not  necessarily  with  the 
private  bar.  In  order  to  manage  in  a  time  of  fiscal  restraint,  application  fees  have  been 
instituted  to  recover  costs,  a  move  which  serves  to  exclude  applicants.  Eligibility  criteria  have 
been  changed,  which  may  simply  result  in  greater  costs  if  section  11  orders  are  issued  (I 
suspect  that  these  changes  may  have  been  implemented  in  anticipation  of  an  alternative 
delivery  model,  such  as  the  proposed  “expanded  duty  counsel”  system).  Changes  to  the  tariff 
have  resulted  in  less  adequate  representation  at  bail  hearings;  even  before  such  changes, 
potential  problems  were  noted,  especially  where  duty  counsel  function  per  diem.  Whether  or 
not  the  private  bar  can  afford  to  provide  the  same  services  it  had  under  the  previous  tariffs  I 
cannot  judge.  Regardless  of  who  is  at  fault,  the  quality  of  representation  appears  to  be 
suffering,  at  least  at  bail  hearings.  Finally,  reform  options  have  been  considered  in  recent 
years,  which  may  help  in  offering  a  viable  alternative  for  maintaining  quality  representation  at 
a  lower  cost.  In  order  to  develop  such  a  model,  we  must  consider  the  proper  role  of  defence 
counsel  when  representing  youth,  to  balance  these  needs  with  fiscal  concerns. 

7.  THE  ROLE  OF  DEFENCE  COUNSEL 

By  many  accounts,  the  private  bar  has  traditionally  measured  up  to  standards  of 
excellence  and  professionalism.  That  there  have  been  individual  problems  in  the  representation 
of  both  adult  and  young  offenders  is  not  surprising;  disturbing  individual  accounts  should  alert 
one  to  potential  problems  with  the  system,  and  not  become  the  basis  for  an  indictment  of  all 
associated  with  it.  Yet,  with  an  increase  in  cuts  to  service,  the  potential  for  an  increased 
slippage  in  professional  standards  is  heightened.  One  wonders  how  many  lawyers  presently  do 
not  “do  jails”,  personally  meeting  their  clients,  aged  between  12  to  17,  at  trial.  With  a 
capped  legal  aid  budget  and  a  severe  limitation  on  funds  available  for  criminal  defence,  the 
Ontario  Legal  Aid  Plan  must  continue  to  provide  the  highest  standards  of  quality  and 
competence.  Whatever  arrangements  are  made,  caution  is  required  not  to  subordinate  the 
needs  of  accused  to  political  choices  regarding  fiscal  objectives.  Rather,  the  desire  to  cap 
funding  must  be  taken  as  an  opportunity  to  reengineer  the  system  to  ensure  that  quality  service 
is  being  delivered  both  effectively  and  efficiently.  The  goal  of  this  section  is  to  review  some  of 
the  literature  relating  to  the  standards  and  objectives  defence  counsel  should  pursue  in 
defending  youth.  With  this  as  a  backdrop,  other  potential  models  can  be  assessed,  and  a 
blueprint  for  change  can  be  sketched. 


Effects  of  Legal  Aid  Changes,  supra,  note  195,  at  15. 

See  the  comments  in  Ontario,  Report  of  the  Commission  on  Systemic  Racism  in  the  Ontario  Criminal  Justice 
System  (Toronto:  Queen’s  Printer,  December  1995)  [hereinafter  Commission  on  Systemic  Racism]  at  174. 
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The  increased  emphasis  on  due  process  concerns  in  the  Young  Offenders  Act ,  and  the 
correlative  increase  in  the  number  of  youth  being  represented  by  counsel  in  criminal 
proceedings,  opened  up  the  question  of  whether  lawyers  “make  a  difference”  in  the  Canadian 
literature.  This  question  had  been  debated  in  U.S.  scholarship  for  some  time,  especially  since 
the  landmark  decision  in  Re  Gault  affirming  that  the  rights  of  juveniles  are  constitutionally 
protected  by  the  due  process  clause.  This  issue  tends  to  be  inevitably  (con)fused  with  the 
question  of  whether  defence  counsel  are  performing  their  duties  adequately.  The  question  tends 
not  to  be  whether  lawyers  can  make  a  difference,  but  rather  whether  present  patterns  of 
representation  are  effective.  Anecdotal  reference  is  often  made  to  “dumptruck”  lawyers  who 
engage  in  predatory  practices  to  milk  the  Legal  Aid  Plan  of  resources  and  often  deprive  clients 
of  competent  legal  representation.  To  my  knowledge,  however,  there  are  no  data  that  provide 
an  indication  of  the  extent  of  this  practice,  be  it  in  the  adult  system  or  in  youth  courts.  Rather, 
there  is  some  sense  that  there  are  extremely  qualified,  effective,  and  ethical  counsel  who 

represent  youth.  This,  though,  appears  to  be  at  odds  with  the  results  of  a  1988  survey  of  youth 
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court  judges  in  Ontario  who  dealt  with  cases  involving  youth  between  the  ages  of  12  to  15. 
The  results  of  this  survey  raised  some  important  questions  as  to  the  quality  of  representation 
defence  counsel  were  providing  to  their  clients  at  the  disposition  stage.  Relevant  and  important 
information  was  often  not  brought  to  the  court’s  attention,  leading  to  the  following 
conclusion: 

A  composite  look  at  the  responses  to  the  5  parts  of  this  question  [regarding  defence  counsel’s 
performance]  leave  [s/c]  one  wondering  what,  precisely.  Defence  counsel  are  doing  on  behalf  of 
their  clients.  Since  the  rate  of  guilty  pleas  is  about  90  percent.  Defence  counsel  are  not  defending 
young  offenders  at  trial.  These  results  suggest  that  in  the  opinions  of  the  responding  Judges, 
Defence  counsel  are  also  failing  to  be  effective  advocates  at  disposition  hearings.  They  do  not  use 
character  witnesses,  Statements  by  their  own  clients,  factual  evidence  about  the  client’s  needs  and 
circumstances  or  detailed  disposition  plans.  Unfortunately,  it  appears  that  many  young  offenders 
are  “represented”  in  name  only  at  disposition  hearings. 

Given  equally  disturbing  statements  regarding  the  performance  of  Crown  counsel  at  these 
hearings,  the  impact  of  poor  representation  may  be,  ironically,  minimized.  Furthermore, 
trial  representation  was  not  criticized.  The  survey  results,  though,  highlight  a  need  to  ensure 
that  professional  standards  of  representation  are  met.  If  the  Ontario  Legal  Aid  Plan  is  funding 
inadequate  representation,  it  may  simply  be  throwing  good  money  after  bad. 

Beyond  the  issue  of  competence,  there  remains  the  question  of  the  effect  that  the  presence 
of  counsel  may  have  on  case  outcomes.  As  noted  in  the  adult  context,  there  is  some  evidence 
to  suggest  that,  at  times,  being  unrepresented  results  in  a  more  lenient  sentence.  This  pattern 
has  been  noted  in  the  juvenile  justice  context  in  Minnesota.  Barry  Feld  has  found,  using  1986 
data,  that  “youths  with  lawyers  consistently  receive  more  severe  disposition  than  do  those 


See  supra,  note  80. 

D.K.  Hanscom,  The  Dynamics  of  Disposition  in  Youth  Court:  A  Report  on  a  Survey  of  Youth  Court  Judges  on 
Matters  Affecting  Disposition,  (LL.M.  thesis,  Toronto:  University  of  Toronto,  1988).  I  would  like  to  thank  both 
Professor  N.  Bala  and  Richard  Bamhorst  for  directing  my  attention  to  this  survey. 
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without  attorneys”;  controlling  for  seriousness  of  the  offence,  the  data  indicate  that  those  with 
lawyers  are  two  to  three  times  as  likely  to  receive  a  severe  disposition.  While  Feld  develops 
various  explanations  as  to  why  this  may  be  so,  it  is  important  to  note  that  one  cannot  simply 
transpose  these  data  to  the  Canadian  context.  The  Young  Offenders  Act ,  and  the  Canadian 
experience  in  dealing  with  it,  is  fundamentally  different  from  juvenile  proceedings  in  the 
United  States,  which  continue  to  focus  upon  youth  crime  as  an  issue  of  “delinquency”.224 
Furthermore,  there  is  some  evidence  to  the  contrary  in  Canada,  suggesting  that  self- 
representation  results  in  a  greater  likelihood  of  custodial  disposition.  Professor  Bala  validly 
questions  the  reliability  and  feasibility  of  many  such  studies: 226 

This  type  of  research  is  very  difficult  to  do  in  a  methodologically  sound  fashion,  since  youths 
who  have  more  serious  or  complicated  cases  are  more  likely  to  have  lawyers,  and  merely 
comparing  the  outcomes  of  cases  where  youths  had  a  lawyer  with  those  where  they  were 
unrepresented  does  not  offer  a  proper  basis  for  comparison.  While  some  researchers  attempt  to 
“control”  for  the  nature  and  seriousness  of  the  case,  this  is  very  difficult  to  do.  Another 
complicating  factor  is  that  the  effect  of  representation  may  depend  on  the  attitude  of  the  judges, 
with  judges  who  are  more  “due  process”  oriented  giving  greater  effect  to  the  type  of 
representation  and  argument  that  a  lawyer  is  likely  to  bring  to  the  court. 

While  these  concerns  are  well-founded,  it  is  imperative  that  we  continue  to  study,  on  both 
individual  and  aggregate  levels,  the  impact  and  efficacy  of  counsel  in  these  proceedings.  It  is 
only  through  examining  the  needs  of  accused  youth  and  the  performance  of  counsel  that  the 
system  can  continue  to  adapt  and  that  resources  spent  on  due  process  protections  are  most 
effectively  channelled.  From  studies  done  to  date,  we  should  learn  of  and  emphasize  the  need 
for  client-centred  services;  as  pointed  out  by  one  commentator,  “If  there  are  no  special  needs, 
then  why  not  simply  extend  the  Criminal  Code  and  the  criminal-court  procedures  to  this  age 
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group? 

In  this  vein,  some  work  has  been  done  on  determining  the  proper  role  of  defence  counsel 
in  proceedings  involving  youth.  The  traditional  dichotomy  is  between  an  “advocate”  and  a 
“guardian”  approach.  That  this  issue  remains  unresolved  seems  inevitable,  especially  given  the 
various  (and,  at  times,  conflicting)  directions  provided  in  the  Act’s  Declaration  of  Principle. 
While  a  “mixed”  approach,  involving  aspects  of  each,  may  well  be  the  practice  of  many 
lawyers  and  is  advocated  by  others,  it  is  crucial  for  counsel  not  to  lapse  into  a  full 
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Feld,  supra,  note  80,  at  98. 

For  an  overview  of  the  United  States  approach  and  the  role  of  counsel  in  this  regard,  see  P.  Puritz  et  al. ,  A  Call 
for  Justice :  An  Assessment  of  Access  to  Counsel  and  Quality  of  Representation  in  Delinquency  Proceedings 
(Washington,  D.C.:  American  Bar  Association  Juvenile  Justice  Center,  1995)  [hereinafter  A  Call  for  Justice] . 
See  also  Feld,  supra,  note  80,  at  1-39. 

See  discussion  in  Young  Offenders  Law,  supra,  note  109,  at  237-39. 

Ibid.,  at  237-38  [internal  footnotes  omitted]. 

G.A.  Awad,  “Assessing  the  Needs  of  Young  Offenders”,  in  Leschied,  Jaffe  and  Willis,  supra,  note  13,  173  at 
183. 
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See  generally  the  essays  in  Corrado  et  al.,  supra,  note  15. 
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“guardian”  model  at  the  expense  of  protecting  and  representing  their  client’s  stated  interests 

229 

and  due  process  rights: 

Once  the  traditional  premise  of  identity  of  interest  between  the  state  and  the  juvenile  in 
delinquency  proceedings  is  impeached,  the  related  notion— that  adversarial  procedures  ought  to  be 
avoided  in  a  noncontentious  forum— becomes  flawed  as  well. 

The  Young  Offenders  Act  is  designed  to  move  away  from  a  “welfare  model”  to  a  “justice 
model”,  while  remaining  cognizant  of  the  particular  needs  of  youth.  If  counsel  abandon  their 
role  as  advocate  (emphasizing  their  client’s  legal  rights  and  protections),  the  very  purpose  of 
the  Act  will  be  subverted.  There  is  literature  to  suggest  that  “government”  lawyers  may  tend 
toward  this  attitude  more  frequently.  This  does  not  mean,  however,  that  lawyers  should 
ignore  social,  economic,  and  personal  context.  Rather,  the  most  effective  “advocate”  is  one 
who  is  able  to  bring  that  knowledge  and  understanding  to  their  role  as  defence  counsel. 
Advocacy,  especially  in  youth  court,  entails  satisfying  the  court  that  the  young  person  has  a 
“responsible  person”  to  look  after  him/her  and  that  a  particular  disposition  is  most  appropriate; 
and  seeking  to  shed  the  most  favourable  light  upon  a  defendant.  What  the  advocate  must  avoid 
is  substituting  his/her  view  (or  someone  else’s)  of  the  client’s  best  interests  for  their  own. 

These  discussions  regarding  competence,  the  impact  of  lawyers,  and  the  proper  role  of 
counsel  in  youth  court,  all  reflect  the  need  for  particular  training  and,  to  some  extent, 
oversight  of  the  representation  offered  to  youth.  There  are  no  prerequisites  for  representing 
clients  in  youth  court;  even  for  experienced  counsel,  there  is  no  Law  Society  designation,  for 
whatever  it  might  be  worth,  as  a  “specialist”  in  the  area.  Furthermore,  it  requires  little 
effort  for  lawyers  to  be  placed  on  legal  aid  lists.  As  a  result,  there  can  be  no  formal  guarantee 
that,  in  any  particular  case,  counsel  for  the  young  person  has  experience  in  this,  or  even  a 
similar  area.  As  Alan  Young  points  out,  they  may  be  defending  criminal  cases  one  day,  and 
drafting  contracts  the  next.  While  many  lawyers  tend,  for  economic,  personal,  and 
professional  reasons,  to  “specialize”,  this  is  not  always  the  case.  Furthermore,  even  the 
“specialists”  are  merely  lawyers  who  have  chosen  to  practise  in  the  area.  None  are  required, 
or  even  encouraged,  to  undergo  any  specialized  training  or  educational  process.  Even  in  law 
school,  few  courses  (if  any)  provide  background  and  knowledge  in  this  area.  No  mentoring 
system  is  formally  available.  Claims  by  youth  (and  adults)  that  their  defence  counsel  was 
“ineffective”  are  often  dismissed.  Finally,  it  must  be  stressed  that,  even  in  an  adversarial 


Institute  of  Judicial  Administration— American  Bar  Association,  Juvenile  Justice  Standards :  Standards  Relating  to 
Counsel  for  Private  Parties  (Cambridge,  Mass.:  Ballinger,  1980)  [hereinafter  Juvenile  Justice  Standards ]  at  7. 

See  the  discussion  ibid.,  at  77-79;  see  also  P.  Erickson,  “Legalistic  and  Traditional  Role  Expectations  for 
Defence  Counsel  in  Juvenile  Court”  (1975),  17  Can.  J.  Criminology  &  Corrections  78. 

As  at  November  1995,  the  Law  Society  of  Upper  Canada  provided  designations  in  the  following  “Legal  Specialty 
Areas”:  Bankruptcy  &  Insolvency  Law,  Civil  Litigation,  Criminal  Law,  Environmental  Law,  Family  Law, 
Immigration  Law,  Intellectual  Property  Law,  Labour  Law,  and  Workers’  Compensation  Law.  It  should  be  noted 
that  the  Institute  of  Judicial  Administration  -  American  Bar  Association  has  commented  that  “[a]s  with  criminal 
representation,  a  persuasive  case  can  be  made  for  certified  specialization  in  this  area”:  Juvenile  Justice 
Standards,  supra,  note  229,  at  51.  Perhaps  more  than  the  fact  of  individuals  being  designated  as  specialists,  such 
a  practice  may  encourage  an  even  more  positive  attitude  toward  youth  justice. 
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On  the  relationship  of  law  schools  and  the  particular  knowledge  (and  skills)  required  for  youth  court,  see 
L.  Mitchell,  “The  Clinical/Judicial  Interface  in  Legal  Representation  for  Children”  (1984),  7  Can.  Community 
LJ.  75. 
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setting,  lawyers  form  part  of  a  web  of  the  efficient  administration  of  justice;  as  such,  they  are 
necessarily  conditioned  by  the  structure  of  the  criminal  process,  and  are  thereby  constrained  by 
present  practice  in  their  choice  of  defence  strategies.  While  these  problems  are,  by  no 
means,  unique  to  the  Canadian  experience,  they  directly  impact  upon  the  quality  of 
representation  being  offered  to  youth,  regardless  of  the  resources  being  spent.  In  a  time  of 
fiscal  restraint,  reforms  that  are  intended  to  provide  effective  representation  at  a  manageable 
cost  must  continue  to  take  into  account  issues  of  quality  of  service. 

The  Quebec  bar  has  recently  distilled  some  of  the  fundamental  duties  a  lawyer  has  in 
representing  young  persons  generally.  While  I  am  of  the  opinion  that  these  duties  are  not 
actually  youth-specific,  in  that  these  are  duties  lawyers  should  discharge  in  representing  any 
client,  they  bear  consideration. 

First,  the  lawyer  is  said  to  have  a  “duty  of  trust”.  As  a  result,  the  lawyer  must  establish 
and  maintain  a  relationship  of  trust  with  the  youth,  be  available  to  consult  with,  be  attentive  to 
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the  client’s  needs,  and  be  able  to  recognize  if  the  young  person  has  lost  trust  in  the  lawyer. 
The  lawyer  also  has  a  “duty  to  act  with  celerity”,  which  entails  disposing  of  the  case  quickly, 
and  avoiding  useless  delays  and  procedural  abuses.  The  “duty  of  communication”  mandates 
the  lawyer,  among  other  things,  to  take  into  account  the  familial,  social,  and  cultural 
background  of  the  young  person,  and  explain  the  legal  process  to  the  client  in  language  that 
s/he  can  understand.  The  lawyer  must  also  ensure  that  the  young  person  has  understood  the 
nature  of  the  problem,  the  risks  entailed  in  various  courses  of  action,  and  the  consequences  of 
a  guilty  plea.  Finally,  the  lawyer  must  also  obtain  the  young  person’s  consent  throughout. 
Apart  from  the  “duty  of  confidentiality”,  the  lawyer  must  also  evidence  respect  toward  the 
youth,  and  take  into  account  the  effects  that  the  legal  process  may  be  having  on  him/her.  In 
discharging  his/her  duties,  counsel  must  also  meet  the  “duty  to  possess  special  knowledge”, 
which  mandates  him/her  to  gain  the  knowledge  required  to  represent  the  young  person, 
without  which  s/he  must  refuse  to  handle  the  file.  Furthermore,  counsel  must  be  able  to 
foresee  the  long-term  consequences  of  a  particular  disposition.  Finally,  the  lawyer  must  be 
respectful  of  the  young  person,  and  must  take  into  account  the  effect  of  judicial  proceedings  on 
him/her.236 

For  counsel  to  represent  youth  as  well  as  possible,  institutional  dynamics  may  also  need  to 
be  considered.  After  conducting  a  detailed  study  of  the  operation  of  programs  which  provide 
state-funded  counsel  to  juveniles  in  the  United  States,  the  American  Bar  Association  Juvenile 
Justice  Centre  has  made,  among  others,  the  following  recommendations.  While  the  situation  in 


See  D.  Sudnow,  “Normal  Crimes:  Sociological  Features  of  the  Penal  Code  in  a  Public  Defender’s  Office” 
(1965),  12  Social  Probs.  255;  A.  Blumberg,  “The  Practice  of  Law  as  a  Confidence  Game:  Organizational 
Cooptation  of  a  Profession”  (1967),  1  L.  &  Soc.  Rev.  15. 

While  using  the  word  “children”,  the  intention  is  for  all  minors/youth:  see  Barreau  du  Quebec,  Comite  sur  la 
Representation  des  Enfants  par  Avocat,  La  Representation  des  Enfants  par  Avocat  (Montreal:  Barreau  du 
Quebec,  1994),  trans.  R.  Ward,  “The  Legal  Representation  of  Children:  A  Consultation  Paper  Prepared  by  the 
Quebec  Bar  Committee”  (1996),  13  Can.  J.  Fam.  L.  49  at  51  [hereinafter  “Quebec  Bar  Consultation  Paper”]. 
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If  trust  is  lost,  the  lawyer  should  withdraw  from  the  file:  ibid.,  at  112. 
See  ibid.,  at  109-15. 
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the  United  States  is  quite  different  in  many  respects,  I  apee  with  these  recommendations,  and 
believe  they  can  be  integrated  in  the  Canadian  context:23 

•  Attorneys  representing  minors  in  delinquency  proceedings  should  receive 
comprehensive  training. 

•  Every  attorney’s  caseload  should  be  low  enough  to  permit  the  attorney  to  provide 
quality  representation  to  juveniles  in  delinquency  proceedings. 

•  The  legal  profession  should  elevate  the  status  of  attorneys  providing  representation  in 
juvenile  court. 

•  Courts,  bar  associations  or  agencies  with  authority  to  certify  or  appoint  counsel 
should  adopt  minimum  standards  for  representation  in  juvenile  court. 

While  I  have  presented  many  issues  surrounding  the  role  and  duties  of  defence  counsel  in 
this  area,  these  standards  must  be  encouraged  by  the  model  through  which  legal  aid  services 
are  administered.  The  next  section  will  consider  how  legal  aid  is  provided  under  the  Young 
Offenders  Act  in  other  Canadian  provinces,  in  an  effort  to  gauge  and  assess  alternative  delivery 
models. 

8.  HOW  LEGAL  AID  IS  BEING  DELIVERED  TO  YOUTH  IN  OTHER 
CANADIAN  JURISDICTIONS 

The  provision  of  legal  aid  for  youth  remains  a  particular  area  of  service  delivery  in 
Canada,  and  has  attracted  a  significant  share  of  resources.  Of  the  total  criminal  legal  aid 
federal  contributions,  16  percent  is  spent  on  young  offender  programs  (although,  again,  there 
is  no  reliable  information  to  indicate  what  proportion  is  spent  on  court-appointed  counsel 
(section  11)  specifically).238 

While  a  mixed  model  of  service  delivery,  Newfoundland  has  maintained  a  staff  lawyer 
office  for  youth  for  the  past  three  years,  noting  a  significant  reduction  in  the  amount  of  time  it 
takes  to  complete  cases  through  a  staff  model.  Of  the  total  caseload  (for  legal  aid  generally), 
86  percent  was  handled  by  staff  lawyers  as  of  1995. 240 

Prince  Edward  Island  maintains  a  staff  lawyer  system  which  is  administered  by  the 
Attorney  General  of  the  province.  In  various  situations,  such  as  conflicts,  services  may  be 
provided  by  private  counsel;241  private  counsel  may  also  be  relied  upon  where  the  caseloads  of 
staff  lawyers  become  too  large.242 

In  the  Northwest  Territories,  legal  aid  is  a  “mixed”  system,  involving  judicare,  legal 
services  clinics,  and  staff  lawyers.  Youth  are  treated  in  the  same  way  as  adults,  and  are 
assigned  counsel  from  a  rotation  list  (choice  of  counsel  is  not  available).  From  1994  to  1996, 
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A  Call  for  Justice,  supra,  note  224,  at  68-69. 

Youth  Justice  Task  Force,  supra,  note  12,  at  512. 

Personal  communication  with  an  official  with  the  Legal  Aid  Plan  in  Newfoundland. 
From  Crisis  to  Reform,  supra,  note  1,  at  45. 

Ibid. 


S.T.  Easton,  P.J.  Brantingham  and  P.L.  Brantingham,  Legal  Aid:  Efficiency,  Cost  and  Competitiveness 
(Kingston,  Ont.:  School  of  Policy  Studies,  Queen’s  University,  1994)  at  33. 
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the  percentage  of  “youth  criminal”  cases  applied  for ,  compared  to  all  criminal  cases,  was 
between  15  percent  and  18  percent.  What  is  interesting,  though,  is  a  relatively  high  rate  of 
denials  for  “youth  criminal”  services.  This  is  so  even  though  the  Legal  Services  Board  covers 
all  criminal  offences  involving  youth.  Furthermore,  while  examining  the  financial  position  of 
both  the  young  person  and  their  parents  (and  “any  other  person  legally  obligated  to  support  the 
young  person”),  “flexible  rules”  are  applied  in  determining  whether  the  young  person  is  able 
to  obtain  financial  assistance  from  the  parent(s).  Yet,  in  1994-1995,  there  were  51  denials 
from  409  applications,  a  rate  of  12.5  percent.  This  figure  shot  up  to  nearly  30  percent  the  next 
year,  with  90  refusals  from  302  applications.  This  stands  in  contrast  with  comments  made  to 
me  by  an  Official  of  the  Legal  Services  Board,  who  stated  that  Legal  Aid  simply  “does”  young 
offender  cases,  and  that  there  are  no  “real”  section  11  orders  issued.  It  may  be  that  the  process 
is  simply  more  informal,  and  that  some  of  these  refusals  end  up  receiving  legal  services. 
Alternatively,  many  of  these  may  end  up  being  unrepresented  or  retaining  private  counsel. 
Finally,  the  actual  number  of  “youth  criminal”  cases  handled  by  legal  aid  was  17  percent  of  all 
criminal  cases  for  1995-1996.  The  cost  of  providing  these  services  appears  significantly  less 
expensive  than  for  adults,  since  “youth  criminal”  comprised  under  10  percent  of  the  “criminal 
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matters”  budget  for  legal  aid  counsel. 

Nova  Scotia  has  maintained  a  staff  office  for  all  legal  aid  from  its  inception;  youth  are 
almost  invariably  provided  with  counsel  through  this  model,  since  parental  income  is  not 
evaluated  (there  are  thus  a  minimal  number  of  section  11  orders  annually).  Furthermore,  all 
young  offender  applications  are  considered  “Priority  1”  a  category  otherwise  reserved  for 
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adults  who  risk  liberty  or  livelihood  upon  conviction. 

Saskatchewan  also  maintains  staff  offices  (since  1974),  and  has  clinics  in  both  Saskatoon 
and  in  Regina  which  handle  solely  young  offenders  cases.  Parental  income  is  assessed,  so  long 
as  the  interests  of  the  young  j>erson  are  not  in  conflict.  Furthermore,  it  provides  “unlimited 
coverage”  for  these  cases.246  Any  section  11  orders  which  arise  are  funded  through  the 
Department  of  Justice,  but  continue  to  be  handled  by  legal  aid.  Even  where  conflicts  arise,  the 
conflict  continues  to  be  handled  internally,  albeit  by  a  different  staff  office.  For  the  past  five- 
years,  between  20  percent  and  25  percent  of  criminal  client  service  applications  were  made  by 
youth.  There  is  some  indication  that  the  number  of  accepted  “young  offender”  cases  is 
increasing.  While,  since  1991,  the  contribution  of  the  federal  government  in  this  regard 
hovered  around  $475,000,  the  federal  government  contributed  $600,720  with  respect  to  young 


Legal  Services  Board  of  the  Northwest  Territories,  Annual  Report  1995-1996  (Yellowknife,  NT:  Northwest 
Territories  Legal  Aid,  Legal  Services  Board  of  the  Northwest  Territories,  1996). 
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Easton,  Brantingham  and  Brantingham,  supra,  note  242,  at  34.  This  continues  to  be  evident  in  the  1995-96 
Annual  Report ;  while  all  criminal  matters  have  been  kept  below  50  percent  of  the  number  of  legal  aid 
applications  completed  in  the  year,  few  “youth  criminal”  cases  were  rejected.  “Youth  criminal  cases”  composed 
12.25  percent  of  the  number  of  applications  completed,  and  25  percent  of  all  criminal  applications  completed. 
Furthermore,  the  percentage  of  rejected  “criminal  youth”  cases  has  declined  from  1994-95:  see  Nova  Scotia 
Legal  Aid  Commission,  Nineteenth  Annual  Report:  1995-96  (Halifax,  N.S.:  Nova  Scotia  Legal  Aid  Commission, 
19%);  Nova  Scotia  Legal  Aid  Commission,  Eighteenth  Annual  Report:  1994-95  (Halifax,  N.S.:  Nova  Scotia 
Legal  Aid  Commission,  1995). 
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Personal  communication  with  an  official  of  the  Saskatchewan  Legal  Aid  Commission. 
Easton,  Brantingham  and  Brantingham,  supra,  note  242,  at  43. 
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offenders  in  1995- 1996. 247  Regardless,  Saskatchewan  is  the  only  legal  aid  plan  in  Canada 
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whose  overall  expenditures  have  fallen  since  1983. 

British  Columbia’s  Legal  Service  Society’s  annual  report  states  that  “[y]oung  people,  as 
defined  by  the  federal  Young  Offenders  Act,  generally  receive  legal  aid  for  all  federal 
offences”.  Where,  however,  the  applicant  is  not  financially  eligible  for  legal  aid,  or  if  the 
matter  is  one  not  normally  covered  by  the  Legal  Services  Society  (although  the  policy  of  the 
society  is  to  fund  cases  even  where  the  applicant  is  not  at  risk  of  imprisonment),250  the  young 
person  should  obtain  a  section  11  order  for  counsel.251  For  criminal  matters  in  1995-1996, 
over  80  percent  of  eligible  young  offender  cases  were  referred  to  the  private  bar  (6,716),  and 
the  remainder  were  handled  by  staff  offices  (1,581).  Furthermore,  another  117  cases  resulted 
in  court-ordered  appointments,  although  how  many  were  referred  to  the  private  bar  is 
unknown.  Finally,  data  received  from  the  Legal  Services  Society  give  some  indication  of  the 
cost  per  case  for  young  offenders.  For  the  6,351  “young  offender”  criminal  cases  completed  in 
the  1996  calendar  year,  the  Society  paid  out  $3,274,058.54,  at  an  average  cost  per  case  of 
$515  per  case,  which  is  less  than  half  of  the  cost  per  case  for  the  Ontario  Legal  Aid  Plan  in 
this  area.  The  recommendations  of  a  1992  comprehensive  Review  of  Legal  Aid  Services  in 
British  Columbia  may  provide  some  useful  background  in  understanding  the  British  Columbia 
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experience: 

•  The  government  should  review  the  Young  Offenders  Act  and  practices  respecting  court- 
appointed  counsel  for  youth,  especially  those  who  reside  with  their  families  and  where  the 
families  are  financially  well-off,  and  either  propose  changes  to  administrative  practice  or 
recommend  legislative  changes  to  the  Government  of  Canada. 

•  Consideration  should  be  given  to  specialized  services  in  family  and  youth  matters,  including 
service  to  youth  charged  under  the  Young  Offenders  Act,  in  correctional  programs  and  in  care 
of  the  Superintendent  of  Family  and  Children’s  Services. 


These  figures  are  derived  from  annual  reports  of  the  Saskatchewan  Legal  Aid  Commission.  See  Saskatchewan 
Legal  Aid  Commission,  Annual  Report  1995-96  (Saskatoon,  Sask.:  Saskatchewan  Legal  Aid  Commission,  1996); 
Saskatchewan  Legal  Aid  Commission,  Annual  Report  1994-95  (Saskatoon,  Sask.:  Saskatchewan  Legal  Aid 
Commission,  1995);  Saskatchewan  Legal  Aid  Commission,  Annual  Report  1993-94  (Saskatoon,  Sask.: 
Saskatchewan  Legal  Aid  Commission,  1994);  Saskatchewan  Legal  Aid  Commission,  Annual  Report  1992-93 
(Saskatoon,  Sask.:  Saskatchewan  Legal  Aid  Commission,  1993);  Saskatchewan  Legal  Aid  Commission,  Annual 
Report  1991-92  (Saskatoon,  Sask.:  Saskatchewan  Legal  Aid  Commission,  1992). 

Easton,  Brantingham  and  Brantingham,  supra,  note  242,  at  44. 


Legal  Services  Society  of  British  Columbia,  Annual  Report  1995-1996  (Vancouver:  Legal  Services  Society, 
19%)  [hereinafter  B.C.  Report  1995-1996\  at  6. 

Legal  Services  Society  of  British  Columbia,  “Office  Administration— Young  Offenders”,  in  Operations  Policy 
and  Procedures  Handbook  (Vancouver:  Legal  Services  Society,  April  1995)  at  1. 

B.C.  Report  1995-1996,  supra ,  note  249,  at  6. 

Ibid. ,  at  7. 


Fax  of  S.  Shreve,  communications  coordinator.  Legal  Services  Society  of  British  Columbia  to  R.  Levi  (March 
21,  1997). 
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Agg,  supra,  note  197,  at  103. 
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New  Brunswick,  on  the  other  hand,  maintains  a  judicare  system  throughout  the  province, 
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with  a  well-developed  duty  counsel  system  as  a  complement  (including  first  appearance). 
Over  25  percent  of  all  duty  counsel  advice  was  provided  under  the, Young  Offenders  Act  in 
1995-1996,  a  figure  which  has  been  steadily  rising  over  the  past  number  of  years.  From  2,848 
youth  advised  by  duty  counsel  in  1990-1991,  6,582  were  advised  in  1995-1996,  an  increase  of 
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230  percent.  Finally,  section  11  orders  are  quite  infrequent  in  New  Brunswick.  Yet,  while 
New  Brunswick  Legal  Aid  is  relatively  limited  in  terms  of  coverage,  and  while  New 
Brunswick  also  benefits  from  a  relatively  low  crime  rate,  “it  pays  out  the  highest  average  cost 
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per  case  in  the  region  and  has  one  of  the  highest  average  cost  rates  in  Canada” . 

In  considering  reform  options  for  the  provision  of  legal  aid  under  the  Young  Offenders 
Act ,  two  of  the  more  interesting  models  are  in  Manitoba  and  Alberta,  and  Quebec.  Manitoba 
and  Alberta  have,  in  recent  years,  experimented  with  alternative  delivery  models  based  largely 
upon  the  desire  to  reduce  legal  aid  costs.  Quebec,  on  the  other  hand,  has  had  a  different 
history  since  the  Act’s  inception,  and  as  such  retains  a  different  philosophy  with  respect  to  its 
application. 

Traditionally,  Manitoba  has  operated  a  mixed  legal  aid  delivery  system,  weighted  in 
favour  of  judicare  (71  percent)  with  less  than  one-third  being  handled  by  staff  lawyers.  Duty 
counsel  services  are  also  available.  A  1987  evaluation  found  case  times  to  be  significantly 
higher  for  private  lawyers  than  for  staff  lawyers;  for  high- volume  criminal  matters,  the  case 
times  were  twice  as  long  when  handled  by  the  private  bar.  A  large  difference  in  costs  was  also 
found,  with  private  lawyer  costs  being,  on  average,  56  percent  higher  than  staff,  and  an  even 
higher  differential  when  dealing  only  with  criminal  cases.  One  of  the  reasons  that  has  been 
advanced  to  explain  these  differences  has  been  the  specialization  of  staff  lawyers.  Comprised 
of  lawyers  with  an  average  of  over  nine  years  experience,  from  1983-1985  separate  specialized 
staff  offices  were  instituted  in  Winnipeg,  for  criminal,  young  offender,  and  civil  cases;  the 
Canadian  Bar  Association  noted  the  impact  such  specialization  can  have  on  costs  and  time 
spent.  In  its  1995  annual  report.  Legal  Aid  Manitoba  concluded  that  its  Broadway  Youth 
Office  provides  a  variety  of  innovative  and  cost-effective  services,  including  duty  counsel  (with 
“significant  cost  savings”),  night  courts,  legal  education  services,  and  a  traditional  staff  office 
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Personal  communication  with  an  official  of  the  Planning  Group,  Department  of  Justice,  New  Brunswick 
[hereinafter  “New  Brunswick  Communication”]. 

See  Legal  Aid  New  Brunswick,  Twenty-Fifth  Annual  Report  1995-1996  (Fredericton,  N.B.:  Law  Society  of  New 
Brunswick,  19%);  Legal  Aid  New  Brunswick,  Twenty-Fourth  Annual  Report  1994-1995  (Fredericton,  N.B.: 
Law  Society  of  New  Brunswick,  1995);  Legal  Aid  New  Brunswick,  Twenty-Third  Annual  Report  1993-1994 
(Fredericton,  N.B.:  Law  Society  of  New  Brunswick,  1994);  Legal  Aid  New  Brunswick,  Twenty-Second  Annual 
Report  1992-1993  (Fredericton,  N.B.:  Law  Society  of  New  Brunswick,  1993);  Legal  Aid  New  Brunswick, 
Twenty-First  Annual  Report  1991-1992  (Fredericton,  N.B.:  Law  Society  of  New  Brunswick,  1992);  Legal  Aid 
New  Brunswick,  Twentieth  Annual  Report  1990-1991  (Fredericton,  N.B.:  Law  Society  of  New  Brunswick, 
1991). 

“New  Brunswick  Communication”,  supra,  note  255. 

Easton,  Brantingham  and  Brantingham,  supra,  note  242,  at  37. 

Ibid.,  at  41. 
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Legal  Aid  Delivery  Models,  supra ,  note  21 1 ,  at  39-40. 


Ibid.,  at  47. 
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practice.262  In  the  1994-1995  fiscal  year,  for  instance,  staff  offices  handled  1,519  of  the  3,364 
certificates  issued  to  youth,  representing  45  percent  of  those  cases. 

Manitoba  continued  to  find  “ [pjilot  projects  for  youth  matters”  to  be  “important 
innovations”  in  1993.  Estimating  that  there  are  approximately  1,400  cases  in  which 
ineligible  (financial  or  offence-based)  youth  are  granted  counsel  on  the  basis  of  a  section  11 
order,  Legal  Aid  Manitoba  began  to  “franchise”  or  award  “block  contracts”  for  these  cases  in 
1993.  Until  that  point,  Legal  Aid,  as  the  agent  for  the  Attorney  General,  had  been  appointing 

and  paying  for  section  11  counsel.  In  its  Request  for  Proposals ,  Legal  Aid  Manitoba 
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identified  the  proposed  practice: 

Legal  Aid  wants  to  reduce  the  amount  it  is  spending  for  these  cases  without  jeopardizing  the  high 
quality  of  service  currently  provided.  We  believe  that  while  the  tariff  is  generally  too  low,  there 
are  significant  efficiencies  in  volume  and  that  many  of  these  cases  lend  themselves  to  that.  We 
have  identified  approximately  500  of  these  cases  that  would  be  suitable  for  referral  in  blocks. 

THE  REQUEST: 

We  are  seeking  proposals  from  lawyers  or  firms  who  are  willing  to  handle  Section  11 
appointments  in  one  or  more  blocks  of  50  cases  each.  While  the  purpose  of  this  exercise  is  to 
save  money,  the  lowest  price  will  not  necessarily  be  selected,  as  quality  of  service  is  an  important 
consideration. 

PRICING: 

There  are  no  limitations  on  how  you  might  want  to  price  your  proposal  ... 

Keep  in  mind  when  costing  your  proposal,  that  these  cases  will  tend  to  be  less  serious  types  and 
our  experience  is  that  there  is  considerable  efficiency  in  handling  them. 

Discussions  with  Legal  Aid  Manitoba  revealed  that  the  bids,  per  case,  were  often  quite 
low,  reflecting  a  much  lower  range  than  the  anticipated  cost  per  case  under  the  rejected 
proposal  of  the  Ontario  Young  Offenders  Sub-Committee.  These  contracts  were  awarded 
largely  on  price.  Quality  of  service  tended  to  be  factored  in  based  on  complaints,  which 
indicates  that  the  initial  award  of  blocks  of  cases  simply  could  not  adequately  take  “quality  of 
service”  into  account. 

The  theory  behind  the  block  cases  is  simple  -  lawyers  take  the  chance  of  going  to  trial. 

The  efficiency  stems  from  disposing  of  a  number  of  cases  in  few  appearances,  and  to  treat 
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these  cases  as  “loss  leaders”.  As  Legal  Aid  Manitoba  has  stated: 
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Legal  Aid  Services  Society  of  Manitoba,  Annual  Report  1995  (Winnipeg,  Man.:  Legal  Aid  Services  Society, 
1996)  [hereinafter  Manitoba  1995  Annual  Report]  at  12. 

Ibid.,  at  25-26. 

Canada,  Department  of  Justice,  National  Review  of  Legal  Aid  (Ottawa:  1993)  [hereinafter  National  Review]  at  90. 
Legal  Aid  Manitoba,  Request  for  Proposals:  Young  Offenders  (1993)  [hereinafter  Request  for  Proposals]  at  1. 
Ibid. 

Personal  communication  with  an  official  from  Legal  Aid  Manitoba. 

Commentary  of  Legal  Aid  Manitoba,  as  reproduced  in  National  Review,  supra,  note  264,  at  95. 
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It  became  apparent  that  many  lawyers  were  interested  in  getting  these  blocks  not  only  because 

they  could  be  done  more  efficiently  in  volume  but  also  because  it  was  a  ready  source  of  clientele 

who  would  likely  be  a  good  source  of  repeat  business. 

Furthermore,  it  appears  that  the  sheer  number  of  section  11  appointments  has  also 
declined  following  the  awarding  of  these  “blocks”.  According  to  Legal  Aid  Manitoba,  this 
appears  to  be  because  lawyers,  who  are  anticipating  a  continuing  relationship  with  these 
clients,  are  continuing  “to  provide  service  to  their  clients  for  nothing  rather  than  let  another 
lawyer  develop  a  relationship  with  their  client”.  The  block  contracts  are  a  significant  cost 
saving.  For  lawyers  to  then  be  handling  cases  for  free  is  a  windfall  for  Legal  Aid  Manitoba; 
“  [although  there  has  been  no  formal  evaluation  of  the  young  offenders  contracting  initiative, 
Legal  Aid  Manitoba  management  information  system  data  indicates  that  considerable  savings 
have  been  realized  through  the  contracting  out  approach”.  Yet,  the  conclusion  that  the 
decline  in  the  number  of  these  (traditionally)  section  11  cases  is  solely  a  result  of  lawyer 
competition  may  be  tempered  by  the  fact  that  the  number  of  “criminal  youth”  legal  aid 
certificates  issued  by  Legal  Aid  Manitoba  appears  to  be  declining,  a  trend  which  may  be 
indicative  of  forces  other  than  pro  bono  work  by  counsel.  In  1993-1994,  3,585  certificates 
were  issued.  This  number  fell  by  almost  10  percent  in  1994-1995,  which  saw  3,364  certificates 
issued.271 

One  needs  to  question,  though,  this  bidding  process  for  defence  counsel  services.  This  is 
significantly  different  from  an  earlier  experiment  by  Manitoba  to  “contract  out”  duty  counsel 
work  in  a  less  populated  area,  where  “[t]he  volume  of  legal  work  was  not  sufficient  to  set  up  a 
staff  office,  nor  were  private  bar  lawyers  willing  to  accept  legal  aid  cases”.  In  this  1992 
project  ,  private  lawyers  provided  duty  counsel  services  under  contracts,  “thus  filling  the  gap 
in  service  delivery”.  The  latest  transformation  of  the  defence-client  relationship  into  a  pure 
marketing  strategy  and  steady  stream  of  high-turnover  cases  for  counsel  appears  to  undercut 
much  of  the  traditional  private  bar  assurances  regarding  the  maintenance  of  professional 
standards  regardless  of  the  tariff  provided  by  legal  aid.  With  an  even  greater  restriction  on 
“choice  of  counsel”  than  might  be  inherent  in  most  staff  models,  this  scheme  dilutes  the 
possibility,  while  not  discarding  it  altogether,  of  effective  monitoring  of  quality  control  and 
standard.  Furthermore,  by  focusing  upon  client  complaint  mechanisms,  the  perverse  incentives 
of  this  structure  are  heightened.  The  lack  of  complaints  may  have  little  bearing  on  whether  a 
client  was  adequately  represented,  especially  when  “the  reality  is  that  for  every  individual 
complaint  there  are  likely  others  who  choose  not  to  complain”.274  Manitoba,  which  in  an 
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A.  W.  Currie,  The  Concept  of  a  Multidimensional  Mixed-Service  Delivery  Model  in  Canadian  Criminal  Legal  Aid , 
draft  (19%)  [unpublished]  [hereinafter  Multidimensional  Model]. 

Manitoba  1995  Annual  Report,  supra,  note  262,  at  25-26. 

S.  Charendoff,  M.  Leach,  and  T.  Levy,  Legal  Aid  Delivery  Models ,  paper  prepared  for  the  Ontario  Legal  Aid 
Review  (June  6,  1997)  at  1 1  [reproduced  in  Vol.  2  of  this  report]. 

Ibid. 


This  has  been  expressed  in  the  context  of  police  complaint  procedures:  see  H.  Janisch  and  R.  Levi,  “Criminal 
Justice  from  the  Bottom-up:  Some  Thoughts  on  Police  Rulemaking  Processes”,  in  M.  Taggart,  ed..  The  Province 
of  Administrative  Law  (Oxford:  Hart  Publishing,  1977)  243  at  277 . 
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earlier  experiment  demonstrated  that  the  quality  of  staff  models  was  no  worse  than  that  of  the 
private  bar  (in  fact,  “clients  of  staff  lawyers  went  to  jail  less  often  and  for  shorter  periods  of 
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time”  ),  and  that  the  staff  model  could  retain  a  significant  share  of  certificate  work  while 
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competing  with  the  private  bar,  pushed  lawyers  to  their  financial  limits,  and  perhaps 
beyond,  in  this  area.  In  response  to  how  quality  could  be  assured  within  such  a  context,  Allan 
Fineblit  commented  that: 27 

[T]he  most  important  assurance  of  quality  was  the  low  bids  themselves.  No  one  could  make 
money  doing  cases  that  cheaply  no  matter  how  they  skimped  on  quality.  The  only  way  to  make 
money  was  by  referrals  those  clients  might  make  to  friends  and  relatives  and  by  those  clients 
themselves  returning  when  they  had  other,  perhaps  more  lucrative  business.  The  only  way  to 
ensure  those  spin  offs  would  come  was  to  provide  good  service  and  develop  a  pool  of  satisfied 
customers. 

Whether  this  is  the  likely  economic  effect  of  forcing  costs  down  so  low,  I  cannot  evaluate. 
I  do,  however,  question  the  viability  of  a  model  that  “only  works  in  a  bad  economy  when 
lawyers  are  hungry  for  work”  while  driving  costs  so  low  that  lawyers  are,  to  a  large  extent, 
losing  money  on  them.  This  is  not  a  principled  objection  to  treating  individual  cases  on  an 
aggregate  basis  to  be  disposed  of  by  counsel  routinely,  but  an  objection  based  upon  the  likely 
effects  of  the  system  as  developed  by  Legal  Aid  Manitoba. 

In  principle,  I  believe  that  contracting  can  work  quite  well.  A  properly  managed  and 
implemented  contracting  system  could  encourage  the  specialization  and  economies  inherent  in 
many  staff  offices,  without  having  to  incur  the  start-up  costs  of  a  staff  model.  Lawyers  who 
are  awarded  block  contracts  can  develop  expertise,  community  contacts,  an  intimate 
knowledge  of  the  legal  issues  in  the  area,  a  relationship  with  Crown  prosecutors,  and  so  on. 
Furthermore,  in  the  hope  of  being  awarded  future  contracts,  lawyers  may  “go  the  extra  mile”. 
The  problem  with  most  contracting  systems,  though,  is  that  they  are  implemented  in  the 
context  of  saving  costs.  The  bids  which  are  accepted  are  extremely  low,  and  there  appears  to 
be  few  oversight  mechanisms  to  ensure  professional  standards.  Different  incentives  are 
fostered;  “[y]ou  dump  the  contract  as  fast  as  you  can”.  The  rub,  of  course,  is  that  to 
implement  an  effective  contracting  scheme  requires  sacrificing  some  of  its  cost  efficiency.  It  is 
unclear  to  me  why  a  contracting  scheme  such  as  Legal  Aid  Manitoba’s  is  even  necessary  at 
all— why  not  drastically  lower  the  judicare  tariff?  Except  for  the  promise  of  a  block  of  cases, 
this  is  what  Legal  Aid  Manitoba  has  achieved.  By  rewarding  extremely  low  bids  and  not 
implementing  a  carefully  scrutinized  oversight  mechanism,  the  potential  quality  of  service 
benefits  of  a  contracting  system  are  severely  compromised.  That  a  lawyer  will  provide  quality 
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Fineblit,  supra,  note  177. 
Ibid. 

Ibid. 

Ibid. 


On  trying  to  measure  potential  legal  aid  costs,  see  P.J.  Brantingham,  P.L.  Brantingham  and  S.T.  Easton, 
Predicting  Legal  Aid  Costs  (Ottawa:  Department  of  Justice,  1993). 

Spangenberg  Group,  Indigent  Defense  Services  in  Washington  (West  Newton,  Mass.:  Spangenberg  Group,  1989) 
at  29,  as  cited  in  T.  Goriely,  “Revisiting  the  Debate  over  Criminal  Legal  Aid  Delivery  Models:  A  View  from 
Britain”,  in  Zemans,  Monahan  and  Thomas,  supra ,  note  177. 
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service  so  as  to  be  awarded  future  contracts  is  little  different  from  the  incentives  currently  in 

place  under  the  judicare  model. 

I  also  question  the  viability  of  relying  upon  “customer  satisfaction”  as  a  mechanism  for 

ensuring  professional  standards.  Clients  require  counsel  precisely  because  they  are  outsiders  in 

the  legal  system,  and  require  professional  expertise  they  rarely  personally  possess.  Clients 

have  imperfect  information  at  best,  and  may  suspect  little  so  long  as  the  appearance  of  quality 

is  maintained.  Furthermore,  Goriely  notes  that  “[t]he  problem  with  customer  satisfaction  is 

that  there  is  a  startling  sameness  to  the  results,  whatever  the  matter  under  discussion”,  and  that 

“[p]eople  develop  expectations  based  on  their  experience  of  the  service,  and  then  judge  their 
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“satisfaction”  according  to  their  expectations”. 

Aside  from  restricting  choice  of  counsel,  Mark  Leach  notes  other  objections  to 
contracting,  including  the  risk  of  creating  a  monopoly  of  service  provider(s),  and  that  the 
evidence  to  date  indicates  that  this  model  is  best  suited  to  areas  with  a  limited  number  of 
lawyers  available  for  legal  services.  Finally,  the  history  of  “contracting  out”,  and  the 
experience  of  other  jurisdictions  who  have  had  some  experience  in  this  area,  evidences 
significant  problems.  With  respect  to  quality  control,  the  American  Bar  Association  has  been 
quite  critical  of  existing  contracting  schemes,  and  has  found  results  to  be  “uniformly 
dismal”.  Furthermore,  once  lawyers  realize  that  they  have  underbid  on  the  first  round  of 
contracts,  prices  tend  to  increase;  “[ajfter  a  period  of  time,  the  bidding  process  results  in  bids 
that  cost  the  country  more  than  its  previous  system  of  representation” .  8  The  general  sense  is 
that,  for  contracting  out  to  both  preserve  some  quality  control  and  provide  continued  cost 
savings,  the  particular  scheme  would  have  to  be  far  more  complex  and  considered  than  that 
instituted  by  Legal  Aid  Manitoba.  One  should  look  to  a  variety  of  factors  in  assessing  bids,  in 
order  to  achieve  both  meaningful  representation  and  cost  efficiency.  Otherwise,  even  the 
financial  costs  of  such  a  system  will  increase  as  lawyers  become  a  little  less  hungry  and  courts 
become  dissatisfied  with  quality  of  representation.  After  reviewing  contract  systems  in  place  in 
17  states,  a  study  conducted  by  Abt  Associates  found  that  costs  were  often  underestimated,  and 
that  there  was  little  regard  to  the  issue  of  quality  of  representation  or  monitoring  of  standards. 
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Among  other  solutions,  the  study  suggested: 

establishing  a  review  committee  to  oversee  the  process  of  replacing  existing  defense  counsel 
programs  with  new  contract  programs  changing  the  contract  negotiation  and  award  process  to 
establish  written  criteria  to  combine  quality  representation  with  cost  restraints;  requiring  support 
services;  assurances  in  the  contracts  that  inexperienced  attorneys  will  not  be  substituted  for  the 
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See  generally  Blumberg,  supra,  note  233,  at  11. 

Goriely,  supra,  note  280,  at  22. 

Charendoff,  Leach,  and  Levy,  supra,  note  272,  at  11. 

Spangenberg  Group,  Study  of  the  Indigent  Defender  System  in  Louisiana  (West  Newton,  Mass.:  Spangenberg 
Group,  1992),  as  cited  in  Goriely,  supra,  note  280,  at  18. 

P.  Houlden  and  S.  Balkin,  “Quality  and  Cost  Comparisons  of  Private  Bar  Indigent  Defense  Systems:  Contract  vs. 
Ordered  Assigned  Counsel”  (1985),  76  J.  Crim.  L.  &  Criminology  176  at  199-200  n5 2. 
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M.A.  Nelson,  “Quality  Control  for  Indigent  Defense  Contracts”  (1988),  76  Cal.  L.  Rev.  1147  at  1170^. 

B.  Flicker,  Current  Policy  Issues:  Providing  Counsel  for  Accused  Juveniles  (New  York:  Institute  of  Judicial 
Administration,  1983)  at  6. 
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experienced  attorneys  who  bid  for  the  contract;  inclusion  of  safety  valve  provisions  to  allow  for 
increased  costs  resulting  from  unusually  difficult  or  novel  cases;  and  specific  contract  terms  to 
insure  quality  control,  such  as  a  peer  qualifications  committee  to  grade  performance,  training  and 
supervision,  and  program  monitoring  and  evaluation. 

Finally,  the  criticisms  levelled  against  bidding  for  contracts  are  heightened  when  dealing 
with  cases  under  the  Young  Offenders  Act.  As  I  have  noted,  this  type  of  defence  work  is 
particularly  difficult  and,  by  all  accounts,  very  time-consuming.  When  it  reaches  trial,  it  may 
require  the  development  of  particularized  plans  for  youth;  even  at  the  stage  of  plea  negotiation, 
the  dynamics  of  properly  representing  youth  require  defence  counsel  to  be  alert  to  their  clients’ 
needs,  keeping  in  mind  the  values  that  guide  the  Act’s  application  and  the  “multifaceted” 
nature  of  many  youth  problems.  While  Fineblit  may  be  correct  in  asserting  that,  in  youth 
court,  “it  takes  almost  as  much  time  to  do  one  remand  as  ten”,  the  question  remains  whether 
defence  counsel  are  fully  representing  their  clients’  interests.  Finally,  youth  may  be  in  an  even 
worse  position  to  evaluate  the  conduct  of  counsel  than  are  adults.  Young  persons  may  even 
have  a  difficult  time  deciding  whether  or  not  they  should  be  represented  or  should  waive  their 
right  to  counsel.  Many  may  not  even  be  aware  that  effective  representation  is  being  withheld 
from  them  through  financial  disincentives  over  which  they  may  have  little  control.  The  right  to 
counsel,  under  such  a  model,  can  be  transformed  into  the  right  to  plead  guilty  swiftly,  albeit 
represented  by  counsel.  Again,  however,  I  do  not  conclude  that  contracting  systems  are 
“inherently  flawed”.  Rather,  the  issue  is  more  complex  than  many  consider. 

Regardless,  Manitoba’s  newest  innovation  has  to  some  extent  overtaken  the  block 
contracts.  With  staff  lawyers  now  handling  a  significant  number  of  “criminal  youth”  cases,  the 
“bottom  has  fallen  out  of  criminal  law”  work.  Non-private  bar  lawyers  now  handle  between 
40  to  50  percent  of  the  cases  under  the  Young  Offenders  Act,  a  shift  which  is  estimated  to  save 
almost  $1  million  annually.  The  February  1997  “Class  Report”  for  Legal  Aid  Manitoba 
indicates  that,  with  respect  to  “high  volume”  cases  for  youth,  significantly  fewer  are  being 
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referred  to  the  private  bar: 
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See  From  Crisis  to  Reform,  supra,  note  1,  at  155. 

See  generally  Abramovitch,  Higgins-Biss  and  Biss,  supra,  note  168. 

In  not  viewing  contracting-out  as  “inherently  flawed”,  see  A.P.  Worden,  “Privatizing  Due  Process:  Issues  in  the 
Comparison  of  Assigned  Counsel,  Public  Defender,  and  Contracted  Indigent  Defense  Systems”  (1991),  14 
Justice  System  J.  390  at  414.  Throughout  the  article,  Worden  provides  keen  insights  into  the  dangers  of,  and 
potential  alternatives  to,  many  contracting  mechanism. 
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Personal  communication  with  an  official  from  Legal  Aid  Manitoba. 
Provided  directly  to  the  author  from  Legal  Aid  Manitoba. 
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“Criminal  Youth”  Cases  Referred  to  Private  bar 

Legal  Aid  Manitoba,  at  February  1997 

Offence 

#  of  Cases  Referred  to 
Private  Bar 

#  of  Cases  Referred  to 
Private  Bar  the  Previous 
Year 

Robbery 

149 

179 

Break  &  Enter 

317 

430 

Assault  (C) 

124 

227 

Reviews  /  Breaches 

81 

138 

Mischief 

66 

132 

Theft  (Summary) 

85 

139 

Furthermore,  Legal  Aid  Manitoba  has  now  fully  instituted  what  it  calls  an  “expanded  duty 
counsel”  or  “Full-Service  Duty  Counsel”  service.  The  initial  pilot  project  was  based  on  a 
“pre-test”  conducted  in  the  Winnipeg  Youth  Court  in  1993.  At  that  time,  there  were  no  duty 
counsel  available  in  that  court.  Yet,  by  integrating  duty  counsel  into  that  system,  a 
considerable  cost  saving  developed.  In  the  adult  system,  the  pilot  project  took  place  in  the 
“Domestic  Violence”  Court  in  Winnipeg,  and  has  now  been  instituted  permanently.  There  is 
now  a  full-service  duty  counsel  model  operating  in  the  youth  courts,  though  no  evaluation  has 
yet  been  prepared.  As  a  result,  the  following  discussion  is  based  upon  findings  developed  in  an 
evaluation  of  the  service  available  to  adults.  Different  considerations  may  arise  when  dealing 
with  youth. 

The  expanded  duty  counsel  system  is  designed  to  allow  duty  counsel  a  greater  array  of 
responsibilities  and  duties.  While  duty  counsel  services  are  usually  limited  to  “facilitating”  the 
court  process  for  accused  and  the  court,  the  “expanded”  model  is  intended  to  dispose  of  cases 
efficiently.  This  service,  though,  falls  short  of  a  fully  developed  staff  office.  Duty  counsel  will 
still  not  conduct  trials  (for  the  most  part),  and  will  offer  clients  their  choice  of  counsel,  such 
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that  clients  need  not  remain  with  duty  counsel  if  they  are  otherwise  eligible  for  legal  aid. 
Furthermore,  not  only  does  this  service  dispose  of  cases  at  a  fraction  of  the  cost,  but  this 
expanded  duty  counsel  model  is  available  to  all  persons,  regardless  of  the  offence  charged 
and/or  their  financial  (in)eligibility  for  legal  aid.  By  focusing  upon  continuity ,  relationships  are 
built  between  duty  counsel,  the  client,  the  Crown  and  the  court,  all  of  which  seem  to  factor 
into  the  speed  and  efficiency  with  which  the  case  can  then  be  disposed  of.294  Furthermore, 
since  duty  counsel  do  not  “eligibility  test”,  this  service  represents  an  “expansion”  of  existing 
coverage.  The  program  was  able  to  supply  representation  to  nearly  double  the  number  of 
clients  without  incurring  any  additional  costs  for  legal  aid;  while  the  reliance  upon  expanded 
duty  counsel  saved  $247,000  (at  an  average  saving  of  $216  per  case),  the  provision  of 
expanded  duty  counsel  services  to  cases  which  would  not  have  received  a  legal  aid  certificate 


A.W.  Currie,  The  Legal  Aid  Manitoba  Expanded  Duty  Counsel  Project:  Project  Evaluation ,  technical  report 
prepared  for  the  Research  and  Statistics  Section  (Ottawa:  Department  of  Justice,  1996)  [hereinafter  Manitoba 
Expanded  Duty  Counsel]  at  1-8. 
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Ibid.,  at  7. 
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cost  $245,000.  Overall,  the  model  keeps  cases  from  going  to  trial  needlessly;  it  lowers  the 
number  of  unrepresented  persons  by  providing  service  to  those  who  would  not  otherwise 
receive  legal  aid;  it  continues  to  provide  quality  service;  it  disposes  of  cases  efficiently;  and  it 
continues  to  allow  for  choice  of  counsel  for  those  eligible. 

There  are,  however,  data  which  indicate  that  ongoing  research  needs  to  be  done.  Clients 
are  concerned  about  the  level  of  communication  with  duty  counsel.  Further,  the  duty  counsel 
service,  for  all  its  advantages,  does  not  appear  to  engender  greater  respect  for  the  justice 
system  as  a  whole.  Currie  has  noted  that  indicators  such  as  “rushed  communication  with 
clients’  may  signal  that  the  caseloads  of  these  lawyers  is  reaching  their  “optimal”  level;296 
whether  this  is  so  must  remain  the  subject  of  continued  evaluation. 

Full-service  duty  counsel  have  been  available  in  the  youth  court  since  mid- 1996.  There 
is  no  fee  to  be  represented  by  duty  counsel,  and,  as  with  adults,  duty  counsel  does  not 
“eligibility”  test.  Furthermore,  although  there  is  some  indication  that  there  will  be  some 
financial  eligibility  testing  done  for  adults  in  the  near  future,  there  is  no  plan  to  institute  this 
process  for  youth,  presumably  due  to  the  non-discretionary  nature  of  section  11  of  the  Young 
Offenders  Act.  If  the  young  person  wishes  to  have  someone  other  than  duty  counsel  represent 
him/her,  there  is  (as  for  adults)  a  $25  application  fee  to  apply  for  legal  aid  services. 
Discussions  with  Legal  Aid  Manitoba  lead  me  to  understand  that  a  significant  number  of  youth 
are  relying  upon  this  particular  duty  counsel  service,  which  has  resulted  in  a  decrease  in 
certificates  issued  to  both  private  and  staff  lawyers.  Again,  should  the  matter  be  one  which 
goes  to  trial,  or  requires  an  assessment,  the  young  person  is  offered  choice  of  counsel,  and  can 
choose  to  go  to  either  the  private  bar  or  the  specialized  staff  office.  The  service  is  more  than 
merely  facilitating  the  court  process  or  filling  in  for  private  counsel  in  a  “pinch”;  the  full- 
service  duty  counsel  is  meant  to  be  an  adequate,  and  significantly  cheaper,  substitute  for 
retained  (private  or  staff)  counsel.  Bureaucracies,  and  their  costs,  are  pared  down,  and 
efficiencies  of  continuity  result.  However,  one  must  question  whether  youth  are  choosing  to 
remain  with  duty  counsel  because  of  the  quality  of  service  provided,  or  because  it  is  the  only 
service  which  does  not  command  an  application  fee. 

Even  without  an  available  evaluation  of  this  strategy  for  youth,  some  considerations 
immediately  come  to  mind.  First,  there  needs  to  be  some  guarantee  that  duty  counsel  are 
taking  the  time  to  explain  the  process  to  their  clients  effectively,  and  that  they  are  listening  to 
their  clients’  expressions  of  needs  and  preferences.  It  is  important  that  this  service  not  result  in 
a  sharp  increase  in  the  number  of  guilty  pleas  entered  by  clients  who  believe  they  are 
“helpless”,  or  by  clients  who  enter  guilty  pleas,  against  their  better  judgment,  simply  because 
of  the  lawyer’s  attitude  or  insinuations.  The  evaluation  of  the  adult  mechanism  evidences  that 
the  rate  of  guilty  pleas  at  first  appearance  (which  would  be  the  most  “efficient”  time  for  duty 
counsel  to  enter  such  pleas)  with  the  full-service  duty  counsel  remains  consistent  with  national 
data  and  trends.  While  there  are  some  differences  with  the  national  data  with  respect  to  the 
median  sentence  lengths  secured,  Currie’s  evaluation  reaches  positive  conclusions  about  the 
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Ibid.,  at  45-54. 

Ibid.,  at  66. 

Personal  communication  with  an  official  from  Legal  Aid  Manitoba. 
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quality  of  service  provided.  If  similar  results  are  being  achieved  in  youth  court,  this  model 
may  be  something  to  consider.  At  the  same  time,  it  is  imperative  that  this  kind  of  system  not 
be  seen  as  a  silver  bullet,  but  as  one  mechanism  which  may  or  may  not  work  well.  The 
demands  on  a  lawyer’s  time  in  youth  court  can  be  significant,  and  effective  representation  may 
undermine  some  of  the  efficiencies  of  a  duty  counsel  office.  Furthermore,  depending  on  the 
remainder  of  the  structure  in  place,  duty  counsel  may  not  have  adequate  contacts  with 
community  service  organizations,  and  may  not  have  a  keen  sense  of  available  alternatives. 
Proper  training  of  lawyers  is  necessary,  such  that  duty  counsel  continue  to  be  an  advocate  for 
the  young  person,  and  not  merely  a  mechanism  concentrated  on  disposing  of  cases  efficiently. 
The  concerns  that  adult  clients  expressed  with  duty  counsel,  namely  questions  of 
communication  and  trust,  are  heightened  when  dealing  with  youth,  many  of  whom  may 
already  have  significant  distrust  for  the  system.  It  is  in  this  sense  that  the  model’s  “nonlitigious 
approach  to  legal  dispute  resolution”,  considered  by  some  to  be  one  of  its  main  strengths 
(greater  negotiation  with  Crown  prosecutors,  for  instance),  can  be  extremely  hazardous  when 
dealing  with  youth.  Research  has  shown  that  actions  tend  to  be  governed  by  routine  patterns.299 

One  may  question  the  incentives  it  would  take  for  duty  counsel  to  encourage  a  client  to  go 
to  trial,  especially  given  existing  pressures  on  the  courts.  In  so  far  as  a  full-service  duty 
counsel  approach  can  be  reconciled  with  the  lawyer’s  role  as  a  vigorous  advocate,  this  model 
holds  some  promise,  especially  given  its  potential  to  save  costs;  at  the  same  time,  some 
efficiencies  may  have  to  be  sacrificed  in  tailoring  this  model  to  accommodate  the  particular 
needs  and  circumstances  of  youth.  Where  complex  approaches  and  solutions  are  required,  the 
full-service  duty  counsel  may  require  the  support,  resources,  or  expertise  of  staff  or  private 
bar  lawyers.  The  danger  is  that  duty  counsel  may  “dispose”  of  cases  that  could  have  benefited 
from  a  different  approach. 

While  Legal  Aid  Manitoba’s  innovation  was  really  limited  to  the  use  of  duty  counsel, 
thereby  sharply  reducing  the  number  of  certificates  in  the  system  (for  both  staff  lawyers  and 
the  private  bar),  the  Legal  Aid  Society  of  Alberta  has  recently  instituted  a  staff  lawyer  office 
for  youth  charged  under  the  Young  Offenders  Act.  This  model  represents  youth  who  formally 
“qualify”  for  legal  aid,  as  well  as  those  who  would  receive  a  section  11  appointment.  This  is  a 
full-service  system,  including  duty  counsel,  staff  lawyers,  paralegals  and  community  workers, 
and  appears  capable  of  meeting  the  demands  and  obligations  of  “young  offenders”  work  while 
representing  a  significant  cost  savings  for  Legal  Aid. 

The  development  of  the  Alberta  model  seems  to  have  been  precipitated  by  a  1988  Alberta 
Task  Force  on  Legal  Aid,  which  suggested  that  staff  lawyers  be  considered  to  “supplement 
services  where  the  judicare  method  is  inappropriate”.300  At  the  same  time,  the  Task  Force 
noted  the  Alberta  Court  of  Appeal’s  view  that  youth  should  not  be  unrepresented,  and  the  costs 
associated  with  legal  aid  appointing  counsel  under  section  11  on  behalf  of  the  Attorney 
General.  A  pilot  project  was  instituted  in  Calgary  and  Edmonton,  as  of  October  1993,  to 
provide  staff  lawyer  services  to  all  young  persons  charged  under  the  Young  Offenders  Act  who 


Manitoba  Expanded  Duty  Counsel,  supra,  note  293,  at  71-74. 

In  the  context  of  criminal  law,  see,  e.g.,  Sudnow,  supra,  note  233. 
Alberta  Task  Force,  supra,  note  189,  at  ii. 

Ibid.,  at  8. 
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receive  legal  aid  or  who  receive  a  section  1 1  ordered  appointment.  Meant  as  a  three-year  pilot 
project,  the  service  has  been  extended  until  July  30,  1997,  to  allow  for  further  evaluation. 

The  Alberta  Staff  Lawyer  Pilot  project  appears  to  provide  strong,  specialized  and 
multifaceted  service  for  youth,  while  representing  a  more  efficient  and  inexpensive  manner  of 
implementing  the  right  to  counsel  under  the  Young  Offenders  Act.  Each  office  relies  upon  staff 
lawyers  (including  senior  counsel),  administrative  personnel,  and  at  least  one  paralegal.  Their 
duties  are  extensive.  Staff  lawyers  handle  Brydges 302  calls,  made  by  youth  being  detained  (day, 
night,  and  weekend);  they  serve  as  duty  counsel;  and  they  represent  clients  from  first 
appearance  (and  bail  hearings)  through  to  the  end  of  the  process,  including  possible  appeals. 
Furthermore,  the  staff  offices’  perspective  on  the  youth  justice  system  does  not  end  with 
“strictly  legal”  functions;  the  contact  between  paralegals  and  community  members  and 
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resources  provides  an  additional  basis  on  which  to  best  represent  the  client: 

The  pilot  project,  then,  operates  within  a  legal  regime  that  has  many  similarities  with  the 
adult  system  but  which,  flowing  from  section  3  [of  the  Young  Offenders  Act ]  has  significant 
procedural  differences  and  different  approaches  to  those  adjudged  to  be  guilty  of  crimes.  Flowing 
from  that  is  the  realization  that  those  working  in  the  Youth  system  require  an  expertise  in 
criminal  law  generally,  but  also  a  specific  expertise  in  Youth  court  matters.  It  requires  a 
knowledge  of  specific  procedures  and  rules  in  Youth  court  and  a  knowledge  of  community 
resources  available  to  assist  the  youth  and  family.  In  a  sense  this  involves  the  offices  in  an 
expanded  advocacy  role  requiring  a  constant  networking  with  community  resources  and 
advocating  for  inclusion  of  clients  in  programs  which  assist  youths  and  their  families.  This,  in 
turn,  provides  a  basis  for  plans  which  provide  an  alternative  to  custodial  dispositions  or  a  realistic 
basis  for  release. 

With  this  perspective  as  integral  to  the  pilot  project,  the  staff  offices  reflect  the  particular 
challenges  of  representing  youth.  This  type  of  challenge  has  been  noted  by  many 
commentators,  including  the  American  Bar  Association,304  the  Federal-Provincial-Territorial 
Task  Force  on  Youth  Justice,  and  others,  which  highlight  the  need  to  coordinate  different 
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“resources  and  expertise”.  Similarly,  the  recent  Zemans  and  Monahan  report  on  legal  aid  in 
Ontario  stresses  that  “young  offender”  issues  are  “multifaceted”,  making  alternatives  to  a 
judicare  model  particularly  relevant.  Furthermore,  by  employing  such  an  approach  to  enhance 
the  possibilities  of  bail  or  non-custodial  dispositions,  thereby  minimizing  the  state’s 
interference  with  liberty,  defence  counsel  are  fulfilling  a  role  which  “lies  at  the  very  heart  of 
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the  notion  of  the  right  to  counsel”. 
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R.  v.  Brydges,  supra,  note  102  (police  to  inform  of  the  right  to  counsel,  and  the  availability  of  legal  aid  and  duty 
counsel). 

RPM  Planning  Associated  Ltd.,  Evaluation  of  the  Staff  Lawyer  Pilot  Project,  prepared  for  the  Legal  Aid  Society 
of  Alberta  (August  26,  1996)  [hereinafter  Alberta  Staff  Lawyers]  at  10. 

See,  e.g.,  A  Call  for  Justice,  supra,  note  224. 

Youth  Justice  Task  Force,  supra,  note  12. 

Ibid.,  at  10  n3. 

From  Crisis  to  Reform,  supra,  note  1,  at  155. 

Pearson,  supra,  note  66,  at  122. 
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The  evaluation  of  the  Alberta  project  demonstrates  the  potential  benefits  to  clients  which 
can  result  from  this  structure.  Generally,  the  ability  of  the  office  to  both  specialize  and  provide 
representation  from  the  time  of  detention  through  until  the  end  of  the  appellate  process  is  a 
rare  benefit,  especially  when  services  are  being  provided  through  a  legal  aid  plan.  When 
representing  youth,  it  is  this  element  of  continuity  and  relationship-building,  which 
complement  traditional  defence  work,  leading  to  more  tailored  and  client-centered309 
approaches  to  problems.  Aside  from  a  potential  improvement  in  the  relationship,  there  can  be 
other  concrete  results  which  stem  from  this  approach.  First,  the  duty  counsel  who  represents 
you  at  first  appearance  is  your  lawyer, ;  while  traditional  duty  counsel  tended  to  simply  facilitate 
the  process,  the  continuity  and  stability  presented  by  the  Alberta  system  can  only  enhance  their 
role.  Second,  given  the  relationship  between  duty  counsel  and  the  “in-house”  paralegal,  this 
“enhances  their  ability  to  help  a  youth  as  Duty  Counsel  because  the  paralegals  telephone 
appropriate  community  resources  in  an  attempt  to  develop  a  Case  Plan  that  Duty  Counsel  can 
present  to  the  court  for  consideration,  particularly  with  respect  to  applications  for  Judicial 
Interim  Release”.  Often  overlooked,  bail  is  a  crucial  part  of  the  process,  especially  when 
dealing  with  young  persons  who  may  have  nowhere  to  go  aside  from  staying  in  detention.  In 
such  cases,  it  has  been  noted  that,  in  Ontario,  “young  people  waive  bail  hearings  because  they 
have  no  place  to  live,  and  detention  is  considered  to  be  a  foregone  conclusion”.311  In  contrast, 
where  community  resources  are  mobilized  and  links  are  established,  judicial  interim  release  is 
more  likely.  The  Alberta  evaluation  points  out  that  this  kind  of  “paralegal  resource”  is  not 
available  under  a  judicare  model.  A  “case  plan”  can  be  used  in  this  context  to  secure 
release;  similarly,  a  “case  plan”  can  be  used  at  the  disposition  stage,  which  is  presented  to  the 
court  in  an  effort  to  secure  the  most  appropriate  disposition.  Again,  with  staff  focused  purely 
upon  building  the  human  capital  and  contacts  required,  the  options  available  to  the  Youth 
Court  are  expanded. 

More  concretely,  the  available  data  also  evidence  that  clients  are  being  well  served  by  the 
staff  office,  and  are  not  at  a  disadvantage  compared  with  clients  of  the  private  bar. 
Furthermore,  it  seems  that  staff  lawyers  may  be  providing  their  services  more  efficiently  than 
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the  private  bar.  Though  I  am  of  the  view  that  the  individual  results  of  the  available  data 
should  not  be  viewed  as  determinative,  it  is  important  to  have  some  sense  of  how  the  project 
has  worked  to  date. 

With  respect  to  bail,  the  practices  of  the  Edmonton  staff  office  are  similar  to  those  of  the 
private  bar;  similar  proportions  of  lawyers  both  applied  for  and  were  granted  bail,  though  the 


It  seems,  though,  that  the  use  of  “customer  focus”  in  Alberta  Staff  Lawyers,  supra,  note  303,  at  5,  is  somewhat 
different.  See  also  Youth  Office  Response  to  the  Evaluation  of  the  Pilot  Project  [on  file  with  the  author] 
[hereinafter  Youth  Office  Response]  at  14. 

Alberta  Staff  Lawyers,  supra,  note  303,  at  12. 

Judges  Association  submission,  supra,  note  51,  at  25. 

Alberta  Staff  Lawyers,  supra,  note  303,  at  12. 
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data  suggest  that  the  private  bar  was  somewhat  more  successful  in  this  regard.  Statistically 
significant  differences,  and  larger  discrepancies,  are  noted  in  the  data  dealing  with  the  Calgary 
office  in  this  regard.  While  staff  lawyers  applied  for  bail  in  only  40  percent  of  cases  evaluated 
(compared  to  a  50  percent  application  rate  by  the  private  bar),  bail  was  granted  more  often  to 
staff  lawyers’  clients  (76  percent)  than  to  clients  of  the  private  bar  (53  percent).  While  the 
higher  success  rate  is  obviously  to  the  advantage  of  the  clients  who  went  through  the  staff 
office,  the  lower  application  rate  may  be  cause  for  concern,  if  staff  lawyers  are  simply  not 
hilly  representing  their  clients’  interests.  Yet,  given  the  high  success  rates,  this  is  unlikely  the 
case;  rather,  the  lower  application  rate  for  staff  lawyers  may  be  indicative  of  a  keener  selection 
process,  such  that  they  apply  for  bail  in  cases  where  they  are  somewhat  more  likely  to 
succeed.  This  can  have  cost  benefits  as  well,  since  frivolous  applications  are  avoided. 
Alternatively,  one  may  also  hypothesize  that  staff  counsel  are  simply  more  qualified  than 
private  bar  lawyers  in  this  area;  if  this  is  the  case,  the  high  success  rate  of  bail  applications 
may  have  less  to  do  with  selection  (or  judgment),  and  more  with  ability.  Following  this 
hypothesis,  staff  lawyers  should  perhaps  apply  for  bail  more  often,  thereby  enhancing  their 
service  and  saving  the  system  the  costs  of  detention. 

Very  different  results  are  evident  when  examining  the  Edmonton  and  Calgary  offices  in 
the  context  of  guilty  pleas  entered  on  behalf  of  clients.  In  Calgary,  it  appears  that  private  bar 
lawyers  initially  plead  the  youth  “not  guilty”  more  often  than  staff  lawyers  (36  percent  of  the 
time  compared  with  27  percent  of  the  time).  Yet,  when  one  examines  guilty  plea  rates  “at  any 
time  during  the  course  of  handling  the  file”,  the  difference  between  private  and  staff  counsel 
narrows  significantly,  although  private  counsel  still  plead  their  clients  guilty  somewhat  less 
often.  Over  the  length  of  the  file,  44  percent  of  the  Calgary  private  bar  and  47  percent  of 
Calgary  staff  lawyers  entered  guilty  pleas  for  their  clients.316  In  Edmonton,  this  difference  is 
even  more  stark,  with  34  percent  of  the  private  bar  pleading  their  clients  guilty  at  any  time 
during  the  course  of  the  file,  compared  with  a  44  percent  guilty  plea  rate  when  dealing  with 
staff  lawyers.  These  findings  can  be  worrisome,  if  taken  as  evidence  that  staff  lawyers  may 
be  pleading  their  clients  “guilty”  in  instances  where  they  should  not  be;  on  the  other  hand, 
depending  on  acquittal/conviction  rates  and  final  dispositions,  this  practice  may  be  in  a  client’s 
best  interests.  Of  course,  at  least  theoretically,  the  decision  to  plead  guilty  is  not  the  lawyer’s, 
but  the  client’s.  As  such,  this  difference  may  speak  to  a  different  dynamic  between  clients  and 
private  counsel  versus  clients  and  staff  lawyers. 

Where  a  guilty  plea  is  entered,  staff  lawyers  tend  to  do  so  earlier  than  do  private  bar 
lawyers,  both  in  Edmonton  and  in  Calgary.  On  a  cost  level,  this  finding  is  quite 
significant,  although  there  is  some  debate  as  to  whether  an  earlier  or  a  later  guilty  plea  is  in  the 


Ibid.,  at  33.  Bail  was  granted  to  74  percent  of  applications  by  the  Edmonton  private  bar,  and  to  71  percent  of 
staff  lawyer  applications.  This  leads  to  the  conclusion  that  bail  was  granted  “to  a  similar  proportion  of 
Informations....”:  ibid. 

Ibid.,  at  16. 

Ibid.,  at  17-19. 

Ibid. ,  at  34-36. 

Ibid.,  at  35-36. 


Ibid.,  at  18-19. 
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client’s  best  interests.  A  similar  pattern,  though,  can  be  found  when  dealing  with  stays  or 
withdrawals  by  Crowns;  both  in  Edmonton  and  Calgary,  staff  lawyers’  clients  benefited 
from  stays  and  withdrawals  before  a  trial  date  was  set  more  often  than  private  bar  lawyers. 
While  these  data  may  speak  to  billing  incentives  for  the  private  bar,  they  may  also  reflect  a 
different  relationship  between  Crown  prosecutors  and  staff  lawyers.  At  times,  such  a 

relationship  can  work  to  a  client’s  advantage. 

'20/1 

Both  in  Edmonton  and  Calgary,  Docket  Court  Crowns  believe  that  greater 
proportions  of  staff  lawyers,  compared  to  private  bar,  have  reviewed  the  disclosure  materials 
prior  to  plea.  This  is  both  in  the  client’s  interest  and  saves  time  and  cost;  at  the  same  time,  it  is 
difficult  to  know  whether  staff  lawyers  have  had  better  access  to  the  disclosure  materials  due  to 
different  relationships  with  the  Crowns,  thereby  putting  the  private  bar  at  a  disadvantage. 
Whatever  the  reason,  though,  this  practice  is  in  a  client’s  best  interests,  and  is  being  offered  by 
staff  lawyers. 

A  disturbing  finding  comes  from  the  opinions  of  youth  who  have  dealt  with  the  lawyers 
being  studied.  The  only  statistically  significant  results  evidence  that  clients  are  less  satisfied 
with  the  “communication”  abilities  of  staff  lawyers  than  private  bar  counsel,  including 
indicators  such  as  “Returns  your  phone  calls  quickly”  and  “Contacts  your  Family”.  In  a 
profession  where  the  building  of  a  trust  relationship  is  imperative,  this  type  of  dissatisfaction 
must  not  only  be  noted,  but  acted  upon.  Staff  offices  should  not  become  so  overworked  that 
clients  feel  alienated;  this  will  only  increase  perceptions  that  they  are  “co-opted”,  part  of  the 
“system”,  and  not  to  be  trusted.  With  proper  management  and  oversight,  though,  this  can  be 
overcome. 

While  there  are  other  differences  between  staff  lawyers  and  private  bar  counsel  in  the  two 
cities,  including  disposition  rates  and  sentence  lengths,  much  of  this  is  not  statistically 
significant,  and  is  often  too  specific  to  be  useful.  Furthermore,  the  differences  may  simply 
reflect  regional  variation,  and  may  not  be  generalizable. 

Costs,  though,  are  significantly  cheaper  under  this  staff  model.  Over  two  and  a  half  years, 
the  pilot  project  saved  over  $3  million,  representing  annual  savings  of  over  $1  million.  The 
largest  portion  of  cost  savings  relates  to  the  duty  counsel  function  of  the  staff  office, 
representing  $2.46  million  over  the  two  and  a  half  years.  With  a  duty  counsel  clearance  rate 
of  40  percent,  many  youth  are  being  dealt  with  by  duty  counsel,  and  certificates  need  not  be 
issued  for  them.  This  incorporates  the  efficiencies  of  the  Manitoba  expanded  duty  counsel 
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See  ibid. ,  at  18. 

Ibid.,  at  36. 

Ibid.,  at  19. 

Ibid.,  at  40-43. 

Ibid.,  at  23-25. 

See  ibid.,  at  23  and  at  40. 

For  a  clear  summary,  see  ibid. ,  at  84-87. 
Ibid.,  at  64-78. 

Ibid. ,  at  78. 
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model  while  retaining  the  institutional  support  of  the  staff  office;  as  such,  duty  counsel  are 
specialists  who,  if  the  case  goes  to  trial,  will  continue  to  represent  the  young  person,  as  a  staff 

lawyer. 

While  the  majority  of  the  $3  million  saved  through  the  Pilot  project  can  be  attributed  to 
the  duty  counsel  function,  reliance  on  staff  lawyers  (aside  from  their  duty  counsel  activity) 
resulted  in  savings  of  $591,000  over  the  two  and  a  half  years.  There  appear  to  be  at  least  two 
major  reasons  for  this  savings.  First,  as  I  have  noted,  staff  lawyers  tend  to  plead  clients  guilty 
at  an  earlier  stage  then  private  bar  lawyers,  and  charges  are  withdrawn  or  stayed  earlier  for 
staff  lawyers’  clients  than  for  those  of  the  private  bar.  Furthermore,  staff  lawyers  have 
engaged  in  a  “file  resolution  process”  with  Crown  counsel  for  cases  which  have  been  set  for 
trial;  in  such  a  process,  a  monthly  meeting  is  held  for  a  number  of  files  to  determine  whether  a 
file  can  be  disposed  of  without  the  need  for  a  trial.  While  some  may  argue  that  this  process 
reflects  the  dangers  in  staff  lawyers’  relationships  with  Crown  counsel,  I  would  question  such 
a  characterization.  There  is  little  difference  between  this  process  and  individualized  bargaining, 
save  the  efficiencies  of  time  that  can  be  had  by  dealing  with  many  cases  at  one  meeting.  Any 
problems  of  “independence”  would  be  individual  problems,  which  could  also  arise  between 
any  particular  defence  counsel  and  Crown  prosecutor.  That  is  to  say,  there  is  nothing  in  this 
process  per  se  which  compromises  the  relationship;  those  dangers  are,  rather,  inherent  in  plea 
bargaining  and  the  more  subtle  dynamics  of  the  adversarial  system. 

Finally,  there  has  been  a  suggestion,  given  that  the  majority  of  cost  savings  are  related  to 
duty  counsel  and  not  the  staff  offices  per  se ,  that  a  duty  counsel  scheme  be  retained,  and  the 
remainder  of  the  staff  offices  eliminated.  This  approach  would,  to  my  mind,  present  all  the 
problems  of  the  Manitoba  system.  By  divorcing  duty  counsel  from  an  institutionalized 
resource,  the  benefits  of  specialization  and  institutional  presence  are  sharply  diminished. 
Disposing  of  cases,  while  an  important  role  of  even  the  present  Alberta  project,  becomes  a 
more  central  concern,  to  the  potential  detriment  of  quality  of  representation.  Given  that  the 
staff  offices  do  save  money  as  well ,  there  appears  to  me  to  be  little  reason  to  hive  off  this  part 
of  the  model.  As  pointed  out  by  the  Youth  Staff  Office: 

[T]his  argument  ignores  the  symbiotic  relationship  between  duty  counsel  work  and  assigned 
counsel  work.  If  we  had  wished  to  artificially  increase  assigned  counsel  savings  we  could  have 
referred  more  matters  to  Legal  Aid  for  certificates  and  then  dealt  with  them  as  assigned  counsel. 
The  staff  lawyers  are  fully  aware  that  for  the  most  part  matters  referred  on  to  Legal  Aid  will 
return  back  to  the  youth  offices  in  any  event.  Our  approach  is  to  try  and  deal  with  matters  in 
docket  if  that  is  possible  and  if  it  is  the  correct  course  of  action.  In  short,  we  deal  with  the  duty 
counsel  matters  as  if  they  were  assigned  to  us.  It  is  our  view  that  the  two  sources  of  savings  are 
not  easily  divided. 

The  most  fundamental  criticism  of  the  Alberta  staff  office  project  relates  to  the  notion  of 
independence.  Being  a  salaried  office,  the  conventional  critique  is  that  lawyers  may  be  less 
effective,  and  may  become  co-opted  wings  of  government  in  cozy  relationships  with  Crown 
counsel.  As  an  a  priori  characterization  of  staff  offices,  it  is  my  opinion  that,  in  the  context  of 
state-funded  legal  aid  services,  this  argument  is  unpersuasive.  Legal  aid  services  are  paid  for 
out  of  the  public  purse;  the  government  of  the  day  can  dramatically  affect  services  by 
wholesale  reductions  to  the  overall  budget  or,  in  some  areas,  more  specific  alterations  to  tariffs 
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Youth  Office  Response,  supra,  note  309,  at  20. 


755 


or  service  coverage.  As  has  been  pointed  out,  it  is  the  management ,  or  implementation,  of 
legal  services,  including  funding  levels,  which  will  be  indicative  of  whether  or  not  any 
particular  model  remains  independent.  '  This  has  been  the  history,  for  instance,  of  the  Public 
Interest  Department  of  Legal  Aid  Manitoba,  which  has  continued  to  provide  controversial 
services  without  interference  from  government.  The  Alberta  pilot  project  has  instituted 
various  measures  to  ensure  the  independence  of  the  staff  offices,  and  I  have  not  seen  any  data 
or  documentation  which  suggest  otherwise.  In  a  judicare  model,  choice  of  counsel  is  often 
illusory,  depending  not  only  on  the  availability  and  quality  of  private  counsel,  but  on  the 
accessibility  of  reliable  information  for  clients  to  make  informed  choices,  a  difficulty 
heightened  in  the  youth  context.  Finally,  some  suggest  that  private  counsel  and  staff  lawyers 
both  tend  to  become,  to  at  least  some  extent,  “prisoners  of  the  system”;  the  answer  is  not  to 
characterize  one  model  as  suffering  from  lack  of  independence,  but  to  institute  mechanisms, 
on  an  ongoing  basis,  to  ensure  that  institutional  pressures  are  resisted,  and  that  clients  are 
provided  with  vigorous  advocacy.  Such  mechanisms  may  be  easier  to  institute  in  a  staff  model, 
where  the  possibility  of  “quality  control”  and  “monitoring”  is  more  available. 

I  find  it  surprising,  therefore,  that  the  Alberta  Evaluation  makes  the  blanket  statement  that 
“the  staff  lawyer  model  is  another  way  government  is  further  eroding  the  independence  of  the 
lawyers  who  provide  legal  aid  services”.  This  appears  to  be  nothing  more  than  an  attack  on 
the  concept  of  staff  lawyers,  since  no  data  are  presented  to  justify  this  conclusion;  this  is  all  the 
more  strange  given  the  empirical  nature  of  the  report  throughout.  The  evaluation  then 
concludes  that,  while  processes  and  safeguards  have  been  put  into  place  to  minimize 
“government  influence”,  that  the  model  itself  is  an  erosion  of  independence.  Without 
foundation  for  this  conclusion,  I  remain  quite  skeptical. 

If  anything,  the  other  major  criticism  of  the  Pilot  Project  appears  to  militate  somewhat 
against  the  notion  that  the  offices  are  complacent  arms  of  government.  Some  community 
agencies  stressed  that,  at  times,  the  paralegals  in  the  staff  office,  and  some  of  the  lawyers, 
were  too  “adversarial”  or  “confrontational”  when  trying  to  secure  alternative  placements  or 
options  for  youth.  The  concern  was  that  the  staff  office  often  sought  the  least  restrictive 
disposition  for  the  client,  while  community  groups  felt  that  different  arrangements  may  have 
been  more  appropriate.  This  is  a  problem  in  its  own  right,  and  any  rift  in  the  relationship 
between  community  groups  and  the  staff  offices  would  need  to  be  healed  quickly,  or  the  staff 
offices  could  be  in  danger  of  losing  one  of  their  most  valuable  areas  of  expertise.  At  the  same 
time,  such  a  finding  should  relieve  some  of  the  concerns  of  those  who  worry  about 
complacent,  salaried,  staff  offices. 

To  recap,  this  particular  staff  lawyer  model  is  said  to  “add  value”  to  the  representation  of 
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youth  for  the  following  reasons: 
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On  the  notion  of  independence,  see  generally  Legal  Aid  Delivery  Models,  supra,  note  21 1,  at  205 ff. 

W.K.  Greenaway,  The  Public  Interest  Department,  Legal  Aid  Manitoba:  An  Evaluation  (Ottawa:  Department  of 
Justice,  Research  and  Statistics  Section,  1984). 

See,  e.g.,  supra,  note  233,  and  accompanying  text. 

Alberta  Staff  Lawyers,  supra,  note  303,  at  82.  See  also  Youth  Office  Response,  supra,  note  309,  at  6-8. 


RPM  Planning  Associated  Ltd.,  Evaluation  of  the  Staff  Lawyer  Pilot  Project :  Summary  Report,  prepared  for  the 
Legal  Aid  Society  of  Alberta  (August  26,  1996)  [hereinafter  Alberta  Staff  Lawyers:  Summary  Report]  at  9. 
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1.  Personnel  [paralegals]  dedicated  to  the  function  of  ‘case  planning’,  the  product  of  which 
outlines  specific  programs  that  can  help  the  young  person  address  his  or  her  ‘living 

problems’. 

2.  Personnel  dedicated  to  finding  placements  for  a  youth  in  government  and  non-government 
programs  that  can  help  the  young  person  address  his  or  her  ‘living  problems’. 

3.  Personnel  dedicated  to  working  with  government  and  non-government  organizations  to  assist 
in  developing  additional  resources  for  youth. 

4.  High  clearance  rates  by  the  lawyers  in  the  role  of  Duty  Counsel,  resulting  in  fewer  youth 
requiring  the  assistance  of  ‘assigned  counsel’. 

5.  Attempting  to  save  trial  time  by  bringing  the  Crown  and  Defense  counsel  together  in  a  ‘file 
resolution  process’,  concerning  files  that  have  been  set  for  trial. 

6.  Annualized  savings  amounting  to  approximately  $1.22  million. 

Finally,  after  assessing  the  evidence  regarding  quality  of  representation  (much  of  which  is 
discussed  above),  it  is  concluded  that  “the  quality  of  legal  services  provided  to  the  youth  by  the 
staff  lawyers  model  is  at  least  equivalent  to  the  quality  under  the  judicare  model”.  When  the 
potential  for  specialization,  dynamic  solutions,  and  cost  savings  are  considered,  the  experience 
under  this  model  should  not  be  ignored. 

Finally,  while  some  provinces  have  innovated  with  their  method  of  service  delivery, 
Quebec  has  maintained  an  altogether  different  approach  to  youth  justice.  Even  before  the 
Young  Offenders  Act,  the  approach  in  Quebec  focused  upon  rehabilitative  and  educative 
concerns;  37  the  youth  justice  system  in  the  province  has  continued  to  focus  upon  meeting  the 
(often  diverse)  needs  of  youth,  and  seeking  to  understand  and  respond  to  social  issues  and 
concerns  which  may  be  at  the  root  of  the  criminal  behaviour.  Furthermore,  stemming  from 

339 

this  attitude  toward  youth  crime,  many  minor  cases  are  diverted  out  of  the  system. 

The  vast  majority  of  youth  in  Quebec  are  represented  by  counsel,  most  of  whom  are  paid 
for  by  Legal  Aid.  Furthermore,  legal  aid  appears  to  be  available  with  little  restriction  in 
Quebec.  Where  the  young  person  personally  requests  legal  aid,  the  Commission  does  not  take 
into  account  his/her  parents’  finances.  Where  a  parent  makes  the  application  for  legal  aid  on 
behalf  of  the  youth,  Legal  Aid  may  have  regard  to  parental  financial  resources;  however,  it  is 
understood  by  the  Commission  that,  in  many  cases,  the  interests  of  the  youth  are  in  conflict 
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Alberta  Staff  Lawyers,  supra,  note  303,  at  86. 

Le  Blanc  and  Beaumont,  supra,  note  94,  at  283. 

Quebec,  Les  Jeunes  Contreverumts:  Au  Nom  ...  et  Au-Dela  de  la  Loi:  Rapport  du  Groupe  de  Travail  Charge 
d’Etudier  l’ Application  de  la  Loi  sur  les  Jeunes  Contreverumts  au  Quebec  (Quebec:  Ministere  de  la  Justice  et 
Ministere  de  la  Sante  et  des  Services  Sociaux,  1995)  (President:  Honourable  M.  Jasmin)  [hereinafter  Rapport 
Jasmin ]  at  5. 

For  a  good  example,  see  ibid.,  at  1-6. 

Corrado  and  Markwart,  supra,  note  45,  at  219. 

Commission  des  Services  Juridiques,  Couverture  de  la  Loi  sur  l’ Aide  Juridique  en  Matiere  de  Jeunesse 
(septembre  19%)  at  50  [on  file  with  the  author]. 
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with  the  parents’,  and  it  will  not  assess  parents  in  such  cases.341  Regardless  of  who  makes  the 
application,  the  Commission  des  Services  Juridiques  offers  a  mixed  system  of  legal  aid:342 

Ce  regime  est  mixte:  Fadolescent  sera  represente  par  un  avocat  qui  est  a  Femploi  d’une 
corporation  regionale  d’aide  juridique,  a  meins  qu’il  ne  choisisse  un  avocat  exergant  un  cabinet 
prive.  Meme  si  Fadolescent  n’opte  pas  pour  ce  dernier  choix,  il  peut  arriver  que  la  corporation 
regionale  doive  remettre  son  cas  a  un  avocat  de  pratique  privee.  Cela  se  produira  lorsque  la 
corporation  regionale  ne  dispose  pas  du  personnel  suffisant  pour  fournir  les  services,  lorsque  la 
nature  du  litige  requiert  une  competence  particuliere  qui  n’est  pas  disponible  dans  son  personnel, 
ou  lorsqu’existe  un  conflit  d’interets. 

As  a  result,  staff  lawyers  are  available  for  cases  under  the  Young  Offenders  Act ,  although 
the  young  person  can  opt  for  a  private  bar  lawyer  to  handle  his/her  file.  In  this  regard,  it  is 
interesting  to  note  statistics  indicating  that  the  majority  of  people  in  Quebec  (not  simply  youth) 
tend  to  choose  a  staff  lawyer,  although  the  private  bar  is  gaining  an  increasing  percentage  of 
such  files.343  Where  the  young  person  chooses  to  remain  in  the  staff  office,  a  private  bar 
referral  may  still  be  generated  where  the  legal  aid  office  is  short-staffed,  where  a  particular 
expertise  is  required  for  the  file,  or  where  a  conflict  exists.  Retaining  a  private  bar 
complement  to  staff  lawyers  appears  integral  to  the  Quebec  model  of  service  delivery,  a 
perspective  which  is  instructive  when  considering  the  delivery  of  legal  aid  services  under  the 
Young  Offenders  Act  in  Ontario. 

9.  SOME  OPTIONS  FOR  REFORM 

Legal  aid  is  not  a  discrete  issue  which  can  be  considered  in  a  vacuum.  Rather,  it  is  an 
integral  part  of  the  justice  system  as  a  whole;  with  respect  to  legal  aid  under  the  Young 
Offenders  Act ,  there  are  a  host  of  issues  which  need  to  be  dealt  with  so  as  to  streamline  the 
youth  justice  process  and  eventually  reduce  the  demands  being  placed  on  the  system.  In  my 
view,  there  are,  at  the  very  least,  three  major  concerns  for  the  youth  justice  system  which  need 
to  be  central  to  any  reform  of  legal  aid.  First,  there  is  a  tendency  to  over-criminalize  activity 
in  everyday  life.  With  the  expansion  of  the  net  of  formal  social  control,  more  youth  are  placed 
under  the  direct  control  of  the  justice  system.  Often  as  a  result  of  zero  tolerance  policies  and 
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Ibid.: 


Lorsque  la  demande  est  faite  par  un  parent  pur  son  enfant  mineur,  on  ne  dent  pas  compte  de  la  situation 
financiere  des  parents  pour  F  admissibility  financiers 

1 0  en  protection  de  la  jeunesse; 

2°  dans  le  cadre  de  toute  autre  affaire  ou  recours,  notamment  d’une  instance  en  vertu  de  la  Loi  sur  les 
jeunes  contrevenants ,  si  les  interes  de  F  enfant  mineur  sont  vraisemblablement  opposes  a  ceux  de  son 
pere,  de  sa  mere  ou  de  la  personne  qui  en  a  la  garde  par  jugement  (Regl.  article  7  (2°)). 

L’evaluatuion  des  interets  vraisemblablement  opposes  se  fera  par  F appreciation  des  interets  du  jeune  et  de 
son  pere,  de  sa  mere  ou  de  la  personne  visee  a  Farticle  2  du  reglement  quant  a  l’issue  du  processus 
judiciaire,  le  choix  de  plaidoyer  a  offrir,  la  reconnaissance  des  faits  de  la  cause,  le  choix  de  faire  ou  non  une 
defense,  etc... 

Rapport  Jasmin,  supra,  note  337,  at  214  [internal  footnotes  omitted]. 

J.  Fremont  and  S.  Parent,  “Patchworking  Legal  Aid  in  Quebec  in  Times  of  Fiscal  Constraints  or.  Honey,  I 
shrunk  the  Legal  Aid  System”,  preliminary  version  (September  5,  1996)  [unpublished]  at  12-16.  In  Manitoba, 
see  also  Fineblit,  supra,  note  177. 

See  Rapport  Jasmin,  supra,  note  337,  at  216. 
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other  “get  tough”  measures,  youth  are  brought  before  the  criminal  justice  system  for  activity 
that  can  often  be  dealt  with  otherwise.  This  is  not  to  discount  the  importance  of  having  a 
criminal  justice  system  to  deal  with  particular  offences  and  offenders;  rather,  it  is  a  call  for 
increased  flexibility,  and  a  judicious  use  of  discretion,  in  the  charging  and  prosecution  of 
accused.  As  I  have  demonstrated,  much  of  youth  crime  is  non-violent.  In  an  era  of  limited 
resources,  choices  must  be  made.  Furthermore,  there  are  a  host  of  related  savings,  be  they 
social  or  fiscal,  which  can  result  from  greater  discretion.345 

When  presented  with  the  option  of  greater  use  of  discretion  in  the  reporting,  charging,  and 
prosecution  of  activity,  many  of  the  “players”  in  the  system  believe,  or  at  least  assert,  that 
they  have  little  choice  in  the  matter.  This  is  the  perspective  of  school  administrators,  school 
boards,  individual  police  officers,  Crown  prosecutors,  and  so  on.  While  discretion  can  be 
dangerous  when  improperly  exercised,  its  purported  elimination  is  equally  hazardous.  Young 
people  are  easily  caught  in  the  criminal  justice  web,  since  they  are  often  under  the  watchful 
eye  of  administrative  institutions,  including  schools,  group  homes,  and  the  like.  Their  activity 
is  often  monitored,  and  documented  evidence  of  their  behaviour  is  often  available. 
Furthermore,  zero  tolerance  policies  are  often  taken  most  seriously  in  “problem  areas”,  where 
the  fear  of  further  crime  instills  a  climate  of  “nipping  it  in  the  bud”.  As  such,  youth  can  be 
charged  for  activity  in  one  school  which,  had  it  taken  place  elsewhere,  would  have  resulted  in 
little  more  than  a  reprimand  from  a  school  principal.  While  these  problems  are  not  new,  nor 
are  they  exclusive  to  youth  crime,  they  are  part  of  a  larger  dynamic  in  which  legal  aid  is 
situated  and  embedded.  Any  reform  of  legal  aid  must  include,  to  be  effective  and  forward- 
thinking,  reform  of  police  and  prosecutorial  functions.  By  decreasing  the  demand  on  the 
system,  better  and  more  effective  service  can  be  provided,  while  respecting  budgetary 
constraints.  As  I  have  speculated  earlier,  this  may  be  one  of  the  factors  influencing  the 
dramatic  decline  in  the  number  of  applications  for  legal  aid  in  the  past  year.  The  view  of  the 
Young  Offenders  Sub-Committee  of  the  Ontario  Legal  Aid  Plan  is  instructive  in  this  regard: 

The  over-charging  of  young  persons,  the  limited  amount  of  charge  screening  and  the 
imposition  of  overly  onerous  conditions  of  bail  release  are  three  areas  which,  if  fine  tuned  by  the 
Ministry  of  the  Attorney  General,  costs  could  be  saved.  Proper  direction  given  to  police  forces 
and  Crown  Attorneys  that  would  decrease  the  number  of  superfluous  charges  laid,  for  example 
death  threats  and  threats  of  causing  bodily  harm  when  assault  is  also  charged  would  also  have  the 
effect  of  cutting  legal  aid  costs.  Young  persons  who  are  given  overly  restrictive  (and  often 
unnecessary)  bail  conditions  are  destined  to  breach  them  resulting  in  further  expense  for 
additional  Bail  Hearings  and  the  coverage  of  additional  breach  of  bail  charges.  Legal  Aid  has  no 
control  over  the  charging  process  of  young  persons  but  the  Ministry  does  and  it  could  review  this 
area  to  determine  if  money  could  be  saved  by  more  vigorous  charge  screening  etc. 

One  reflex  response  is  that  an  increased  reliance  upon  diversion  mechanisms  is  necessary 
to  reduce  demand  on  legal  aid.  This  makes  a  great  deal  of  sense  in  the  context  of  youth  justice, 
since  “a  large  proportion  (79  percent)  of  youth  court  cases  involve  non-violent  offences  and,  of 


For  a  review  of  whether  prosecutions  increase  the  likelihood  of  later  offending,  and  on  whether  youth  crime  is  a 
predictor  for  aduh  offending,  see,  e.g.,  A.N.  Doob,  V.  Marinos,  and  K.N.  Varma,  Youth  Crime  and  the  Youth 
Justice  System  in  Canada:  A  Research  Perspective  (Toronto:  Centre  of  Criminology,  University  of  Toronto, 
1995). 


346 


Rady  Memorandum,  supra ,  note  203,  at  4. 
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those  involving  violence,  nearly  one-half  involve  less  serious  common  assault”.  While  in  my 
opinion  diversion  is  an  appropriate  response,  “alternative  measures”  programs  must  be 
approached  with  an  abundance  of  caution.  Presently  in  Ontario,  the  alternative  measures 
programs  are  all  “post-charge”;  while  an  expansion  of  diversion  programs  to  allow  for  “pre¬ 
charge”  diversion  might  be  beneficial  to  many  youth  and  a  cost-effective  option,  such  a  move 
represents  a  widening  of  the  social  control  net.  Furthermore,  a  great  deal  turns  on  the 
alternative  measure  program  which  is  agreed  to  in  the  particular  case,  since  there  are  few 
restrictions  on  the  measures  that  can  be  offered.  While  many  alternatives  can  be  both 
constructive  and  inexpensive,  others  may  fail  on  both  counts.  Finally,  there  needs  to  be 
adequate  information  regarding  the  availability  of  such  programs  for  youth.  As  I  will 
demonstrate  below,  however,  discretionary  practices  can  have  discriminatory  implications,  and 
would  need  to  be  continually  monitored  in  that  respect.  If  police  discretion  is  to  be 
encouraged,  supervisory  mechanisms  and  restrictions  need  to  be  implemented  and  entrenched. 

To  some  extent,  informal  diversion  has  always  existed;  it  is  inherent  in  traditional 
understandings  of  police  discretion,  and  is  part  and  parcel  of  daily  police  work.  As  for  more 
formal  alternative  measures  programs,  there  are  a  host  of  options  available,  including 
mediation,  family  group  conferencing,  and  formal  police  cautions.  Given  the  scope  of  this 
paper,  I  cannot  purport  to  offer  any  solutions  regarding  the  most  appropriate  form  of 
alternative  measures  program  for  youth.  Rather,  I  recommend  that  an  increased  use  of  such 
mechanisms  (properly  governed)  be  encouraged,  so  as  to  relieve  the  strain  on  the  courts  and 
on  legal  aid.  Given  the  evidence  I  have  presented  regarding  the  number  and  type  of  offences 
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currently  being  funded  by  the  Ontario  Legal  Aid  Plan,  I  adopt  the  following  perspective: 

[T]he  youth  justice  system  needs  to  promote  diversion  as  much  as  possible.  The  youth  court 
process  is  slow,  impersonal  and  expensive;  formal  youth  correctional  intervention  is  also 
expensive,  often  unnecessary,  and,  as  some  research  suggests,  can  actually  be  harmful  if  there  is 
over-intervention  that  does  not  correspond  to  the  needs  and  circumstances  of  the  young  person.  If 
there  was  more  frequent  use  of  diversion,  the  youth  court  and  youth  correctional  systems  would 
be  better  positioned  to  focus  its  efforts  and  resources  on  more  serious  offender. 

The  second,  and  interrelated,  major  issue  prevalent  in  criminal  justice  and  the  youth 
justice  system  is  the  reality  that  the  present  structure  is  less  of  a  “system”,  and  more 
realistically  a  patchwork  quilt  of  agencies  and  institutions  with  little  communication  and  contact 
between  them.  Different  bureaucracies  come  into  play  depending  on  the  particular  situation, 
and  a  holistic  approach  remains  elusive.  This  leads  to  duplication,  inefficiency,  and  frustration; 
the  necessity  of  a  legal  aid  “refusal”,  so  as  to  generate  a  court  appointment  of  counsel  (non¬ 
discretionary)  is  but  one  instance  of  a  widespread  phenomenon.  Legal  Aid  reform  must  be 
perceived  in  the  context  of  greater  initiatives  towards  “integrated  justice”,  a  movement  which 
is  now  in  its  formative  stages  in  Ontario.  To  effectively  meet  the  demands  placed  upon  it 


Youth  Justice  Task  Force,  supra,  note  12,  at  160. 

That  this  may  be  a  problem  for  youth  is  noted  in  Commission  on  Systemic  Racism,  supra,  note  217,  at  195. 
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See  the  discussion  in  Youth  Justice  Task  Force,  supra,  note  12,  at  139-67. 

Ibid.,  at  160.  It  must  be  noted  that  even  diversion  programs  are  simply  a  band-aid  approach  to  the  problem  of 
youth  crime.  Rather,  targeting  systemic  social  issues  needs  to  gain  a  more  central  role  and  function. 
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responsively  and  efficiently,  legal  aid  cannot  be  held  hostage  by  other  agencies  in  the  criminal 
justice  system  nor  by  the  inaccessibility  of  information  regarding  prosecutorial  policies  and 
potential  dispositions.  Under  the  present  system,  for  instance,  there  must  be  greater 
communication  between  Crown  counsel  and  legal  aid  administrators  as  to  whether  custody  will 
be  sought.  What  is  needed  is  a  process  which  ensures  continuity,  integration,  and 
communication,  while  offering  effective  advocacy  for  youth. 

Third,  legal  aid  reform  must  grapple  with  the  differential  treatment  of  black,  Aboriginal, 
and  other  visible  minority  communities  throughout  the  criminal  justice  system.  Rather 
surprisingly,  much  of  the  legal  aid  literature  has  avoided  dealing  adequately  with  these 
concerns.  Instead,  the  obstacles  faced  by  many  in  the  legal  aid  process  are  often  alluded  to  in 
the  context  of  larger  studies  relating  to  experiences  with  the  criminal  justice  system,  which  are 
often  geared  towards  pressing  issues  of  police  discretion,  prosecutorial  discretion,  judicial 
interim  release,  and  other  system-wide  concerns.  Many  of  such  concerns  are  heightened  when 
dealing  with  youth,  compounded  by  public  (and  potentially  police  and  prosecutorial) 
(mis)perceptions  of  youth  crime.  While  legal  aid  reform  cannot  be  a  panacea  for  the  ills  of  the 
larger  criminal  justice  system,  effective  change  cannot  continue  to  ignore  social  context.  When 
discretionary  practices  (including  those  which  purport  to  be  non-discretionary)  are  exercised 
differentially,  costs  are  imposed  throughout  the  system.  Police  charging  practices,  the  front- 
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end  of  the  eventual  demand  on  legal  aid,  are  disturbing: 

A  study  of  248  randomly  selected  Youth  Bureau  files,  drawn  from  completed  cases  at  two 
Metropolitan  Toronto  police  divisions,  indicates  that  black  youths  are  over-represented  among 
young  persons  whose  charges  are  initiated  solely  by  the  police  rather  than  in  response  to  a 
complaint.  The  data  show  that  41  percent  of  the  sample  as  a  whole,  but  52  percent  of  the  youths 
whose  charges  are  solely  initiated  by  the  police,  are  black.  By  contrast  40  percent  of  the  sample 
as  a  whole,  but  only  29  percent  of  youths  whose  charges  are  solely  initiated  by  the  police,  are 
white. 

Other  differential  and  discriminatory  practices  are  also  of  concern  to  the  administration 
and  costs  of  legal  aid.  While  not  able  to  examine  the  particular  case  of  youths  with  regard  to 
remand  decisions,  the  Commission  on  Systemic  Racism  in  the  Ontario  Criminal  Justice  System 
notes  its  concerns  with  racial  bias  in  decisions  regarding  pre-trial  detention.  Aboriginal 
youth  are  refused  judicial  interim  release  at  a  greater  rate  than  non-Aboriginal  youth,  and 
spend  longer  periods  of  time  in  pre-trial  detention.  Many  explanations  for  this  pattern  are 
offered,  all  of  which  need  to  be  addressed  in  system-wide  reform.  Of  particular  relevance  to 
legal  aid  are  findings  made  by  the  Manitoba  Aboriginal  Justice  Inquiry  that  the  criteria  used  by 
courts  in  deciding  whether  to  grant  bail  tend  to  operate  against  Aboriginal  youth.  Furthermore, 
there  are  insufficient  community  resources  and  programs  to  provide  bail  supervision,  which 
make  it  more  difficult  to  secure  release.  Finally,  the  availability  of  counsel  in  some 
communities  is  scarce.  Cuts  to  legal  aid  have  likely  exacerbated  many  traditional  problems. 
We  need  to  devise  a  cost-effective  model  which  recognizes  the  need  for  adequate  resources  to 


Commission  on  Systemic  Racism ,  supra,  note  217,  at  185  [internal  footnotes  omitted]. 

Ibid.,  at  113-77. 

I  have  found  the  discussion  of  the  Youth  Justice  Task  Force  particularly  helpful:  see  Youth  Justice  Task  Force, 
supra,  note  12,  at  596-612.  See  also  Schissel,  supra,  note  140,  at  106-14. 
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cope  with  these  systemic  issues,  and  to  improve  the  quality  of  representation,  especially  at  bail 
hearings,  throughout  the  youth  justice  system. 

With  regard  to  legal  aid  specifically,  there  are  fundamental  issues  of  access  which  need  to 
be  addressed.  These  are  concerns  which  transcend  the  youth  courts.  In  a  study  conducted  by 
Abt  Associates  of  “Special  Needs  Groups”,  it  becomes  apparent  that,  unless  potential  clients 
take  a  proactive  approach  in  seeking  out  legal  aid,  they  remain  unaware  of  available  legal  aid 

i 

services.  Furthermore,  those  most  marginalized  have  the  most  difficulty  in  obtaining 
certificates;355  while  this  is  less  of  a  problem  for  youth  (given  section  11  of  the  Young 
Offenders  Act),  it  highlights  the  importance  of  maintaining  a  right  to  counsel  for  all  youth 
charged.  Again,  recent  cuts  may  have  only  compounded  existing  concerns:356 

Even  before  the  crisis,  however,  the  Commission  found  serious  concerns  among  racialized 
Ontarians  about  legal  aid  services.  Virtually  every  community  group  that  made  submissions 
documented  problems  with  access  to  legal  aid.  They  recommended  expansion  of  services  and 
measures  to  ensure  that  all  Ontarians  know  about  the  legal  aid  system  and  understand  their  rights 
to  apply  for  assistance.  Lack  of  information  in  their  languages  about  legal  aid  is  a  particular 
concern  among  linguistic  minority  communities.  Community  organizations  also  expressed 
disappointment  that  the  Ontario  Legal  Aid  Plan  does  not  use  their  organizations  to  distribute 
materials  about  the  plan  and  its  services  more  widely. 

While  the  Abt  data  did  not  indicate  these  problems  in  the  context  of  youth  specifically,357 
young  people  form  an  integral  part  of  larger  communities.  Where  communities  are  expressing 
difficulties  in  access,  one  can  reasonably  assume  that  youth  are  presenting  similar  concerns. 
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Similar  needs,  as  the  Abt  data  demonstrate,  tend  to  recur  among  various  groups. 

It  has  been  said  that  a  “mixed”  model  of  delivering  legal  aid  services  is  now  Canadian 
orthodoxy.359  Unfortunately,  this  move  away  from  “pure”  staff  or  “pure”  judicare  models  has 
led  to  confusion  and  some  ambivalence  regarding  fundamental  decisions.  In  deciding  how  best 
to  deliver  legal  services,  the  potential  benefit  of  a  mixed  model  is  both  uninformative  and 
misleading,  unless  there  is  some  attempt  made  to  define  this  mix.  I  will  not  engage  the  lengthy 
and  extensive  literature  dealing  with  delivery  models  here.  Many  of  these  studies  are 
canvassed  in  more  detail  in  the  research  papers  prepared  for  the  Review.  Yet,  a  review  of 
the  available  literature  leads  to  the  conclusion  that,  most  notably  with  criminal  law  matters, 
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Abt  Report,  supra,  note  192,  at  255. 

Ibid.,  at  255# 

Commission  on  Systemic  Racism,  supra,  note  217,  at  196. 

Abt  Report,  supra,  note  192,  at  251-54. 

1 bid.,  at  255# 

Multidimensional  Model,  supra,  note  270,  at  1 . 

See  the  “Review  of  Studies”  in  From  Crisis  to  Reform,  supra,  note  1,  at  144-54. 
Young,  supra,  note  49;  Charendoff,  Leach,  and  Levy,  supra,  note  272. 
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“staff  models  appear  capable  of  delivering  high-quality  services  at  comparable  or  lower 

362  363 

costs”.  As  one  researcher  has  noted: 

This  was,  in  my  view,  largely  a  case  in  which  an  ideological  battle  was  being  played  out  on 
empirical  grounds.  Over  the  years,  the  results  of  various  studies  accumulated  showing  that  staff 
lawyer  delivery  was  less  expensive.  Although  all  of  the  studies  had  their  own  methodological 
limitations,  this  series  of  research  studies  conducted  at  different  times,  and  in  different  places,  all 
pointed  in  the  same  direction.  For  researchers,  this  consistency  of  findings  represented  a  strong 
body  of  research  . . . 

Each  model  possesses  its  own  advantages,  and  there  are  “good”  and  “bad”  lawyers  in 
staff  models  and  in  judicare  systems.  While  it  is  difficult  for  such  studies  to  control  for  the 
myriad  of  variables  inherent  in  both  effective  and  efficient  legal  representation,  I  accept  the 
weight  of  the  evidence  as  pointing  to  the  cost  savings  which  are  often  inherent  in  staff 
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models,  especially  when  expanded  duty  counsel  services  are  provided,  though  some  of  these 
savings  can  often  be  offset  by  a  significantly  reduced  judicare  tariff.  Furthermore,  I  do  not 
believe  that  staff  lawyers  are  not  “independent”.  What  we  require  is  ongoing  monitoring  of 
whatever  scheme  is  in  place  to  ensure  that  lawyers  are  effectively  advocating  on  their  clients’ 
behalf.  Additionally,  clients  sometimes  pick  staff  lawyers  over  private  bar  counsel,  even  when 
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provided  with  a  choice;  at  other  times  and  in  other  jurisdictions,  they  may  choose  otherwise. 
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For  these  and  other  reasons,  the  traditional  debate  has  begun  to  dissipate: 

The  staff  lawyer  versus  judicare  debate,  and  that  bimodal  concept  of  the  mixed  model,  has 
been  gradually  replaced  by  a  more  multidimensional  mixed  model  concept.  In  large  measure,  the 
grim  fiscal  realities  if  the  1990's  have  driven  legal  aid  managers  away  from  their  orthodoxies  .... 

The  mixed  model  I  envisage  in  dealing  with  youth  charged  under  the  Young  Offenders  Act 
is  one  that  makes  use  of  a  variety  of  services  and  techniques  in  representing  clients.  My 
position  is  that  youth  must  not  be  denied  counsel  based  upon  the  nature  of  the  offence  charged 
or  the  anticipated  disposition.  The  Review  of  Legal  Aid  Services  in  British  Columbia  has  stated 
that  “  [i]t  is  not  the  purpose  of  legal  services  to  create  a  scale  of  merit  among  criminal 
offences”.  Furthermore,  as  I  have  noted  earlier,  the  implications  for  convicted  youth  can  be 
quite  serious,  regardless  of  whether  custody  is  being  sought.  In  order  to  reconcile  this  reality 
with  the  confines  of  a  capped  legal  aid  budget,  I  endorse  a  graduated  use  of  services  depending 
upon  the  offence.  While  this  still  entails  an  offence-based  “triage”,  it  ensures  representation 
for  all  youth  charged.  Doing  so  balances  the  right  to  counsel  against  cost  concerns.  This  is  not 


Legal  Aid  Delivery  Models,  supra,  note  21 1,  at  237. 

Multidimensional  Model,  supra,  note  270,  at  2. 

See,  e.g.,  Canada,  Department  of  Justice,  Bureau  of  Review,  Patterns  in  Legal  Aid,  2nd  ed.  (Ottawa:  1994) 
at  28. 


As  Zemans,  and  Monahan  note,  cost-effectiveness  depends  on  the  level  of  the  tariff,  the  salaries  of  staff  lawyers, 
and  the  productivity  of  staff  lawyers:  From  Crisis  to  Reform,  supra,  note  1,  at  150. 
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See,  e.g.,  supra,  note  343, 

Multidimensional  Model,  supra,  note  270,  at  7. 
Agg,  supra,  note  197,  at  62. 
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merely  an  attempt  to  cover  “all  the  bases”.  At  its  root,  my  proposal  is  a  system  which  makes 
extensive  use  of  duty  counsel,  with  the  backup  specialization  of  a  staff  office,  including 
lawyers,  paralegals,  administrative  personnel,  and  law  students.  Existing  community  clinics 
would  be  retained,  and  would  develop  an  integrated  relationship  with  the  staff  office.  At  the 
same  time,  to  exclude  the  private  bar  from  this  area  of  law  would  be  folly;  rather,  I  propose  a 
fluid  partnership  between  the  two.  Finally,  in  order  to  achieve,  retain,  and  ensure  institutional 
independence,  particular  questions  with  respect  to  governance  of  this  structure  will  have  to  be 
addressed,  giving  voices  to  diverse  stakeholders  in  the  youth  justice  system. 

In  non-metropolitan  cities,  maintaining  a  judicare-type  model  would  appear  to  be  the  most 
effective  method  of  providing  legal  aid.  Furthermore,  I  anticipate  that,  in  some  communities, 
the  “contracting  out”  of  legal  services  may  be  a  viable  option.  This  would  provide  both  the 
private  bar  and  community  clinics  the  opportunity  to  contract  for  a  number  of  cases  under 
stringent  quality  control  guidelines  and  accountability  mechanisms.  Not  only  can  such  a  model 
encourage  specialization  in  youth  court  matters,  but  would  also  go  some  ways  to  ensuring  the 
availability  of  counsel.  In  some  communities,  counsel  is  so  scarce  that  comparatively,  “getting 
the  certificate  is  the  easy  part”.  Yet,  as  I  have  stated  earlier,  there  is  a  significant  concern 
with  maintaining  quality  standards;  a  great  deal  of  thought  and  planning  would  be  required  so 
as  not  to  sacrifice  quality  of  service  at  the  altar  of  cost  efficiency. 

Given  the  available  data  and  evidence,  I  propose  the  development  of  a  staff  model  for 
dealing  with  the  majority  of  “young  offender”  cases  in  larger  Ontario  cities.  These  lawyers 
would  be  responsible  for  duty  counsel  services,  and  would  normally  handle  the  file  until  its 
ultimate  resolution.  The  duty  counsel  service,  on-site  at  the  courthouse,  would  provide 
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immediate  legal  services  to  youth,  and  reduce  access  barriers  due  to  its  central  location. 
Accessibility  would  be  at  the  core  of  this  office’s  mandate;  extended  hours  and  satellite 
locations  would  enhance  its  responsiveness  to  client  demand.  There  would  be  no  eligibility 
testing  for  this  service,  either  financial  or  offence-based.  Rather,  duty  counsel  would  be 
available  to  streamline  the  process  from  the  point  of  entry,  and  ensure  some  representation  to 
all.  Furthermore,  there  would  be  no  attempt  at  cost  recovery  for  cases  handled  by  duty 
counsel;  quite  simply,  the  twin  goals  of  access  and  efficiency  would  make  any  eligibility 
testing  on  the  part  of  duty  counsel  awkward  and,  likely,  unworthwhile  (especially  given  the 
financial  circumstances  of  most  youth). 

In  order  to  achieve  its  goals,  the  creation  of  a  multifaceted  flexible  staff  office  is 
mandatory.  The  Alberta  staff  office  appears  to  have  achieved  many  of  these  characteristics, 
and  can  thus  serve  as  a  model  on  which  to  base  a  similar  office  in  Ontario.  This  would  mean 
the  inclusion  of  interpreters,  paralegals  who  can  develop  close  ties  with  clinics,  community 
organizations  and  other  government  services,  law  students  who  can  work  at  the  clinic  for 
course  credit,  graduate  social  work  students  working  at  the  office  as  part  of  their  practicums, 
and  so  on. 


See  Abt  Report,  supra,  note  192,  at  222  (discussing  the  difficulties  Aboriginal  people  may  face  in  obtaining  a 
lawyer). 

See  Abt  Report,  ibid.,  at  253:  “The  survey  data  indicated  that  young  applicants  were  only  slightly  more  likely 
than  applicants  in  general  to  report  having  had  any  trouble  in  getting  to  the  legal  aid  office  (11  percent  vs.  9 
percent).  As  was  the  case  for  other  applicants,  young  applicants  who  had  trouble  getting  to  legal  aid  most  often 
reported  that  the  office  was  hard  to  find”. 
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This  office  would  not  only  provide  full-scale  legal  representation,  but  would  have  an 
informational,  educational,  and  “clearinghouse”  function.  The  clinic  would  include  access  to 
interpreters,  so  that  language  barriers  can  be  minimized;  this  has  been  a  problem  with  the 
conventional  delivery  of  legal  aid.  Additionally,  legal  information  need  not  be  dispensed 
only  by  lawyers  while  representing  clients.  Rather,  with  information  readily  available,  and 
policies  which  serve  to  “invite”  questions  rather  than  intimidate  applicants,  legal  aid  offices 
can  serve  a  broad  role  in  demystifying  the  legal  processes.  Depending  upon  demand,  this 
information  can  be  dispensed  through  night  classes,  drop-in  hours,  computerized  information 
kiosks,  pamphlets,  on-line  information  available  through  an  Internet  site,  organized  visits  to 
community  centres  and  schools,  and  so  on.  By  relying  upon  both  lawyers  and  non-lawyers  (for 
example,  community  workers,  social  workers,  law  students,  etc.),  greater  access  to 
information  can  reduce  barriers  in  the  process,  and  enhance  satisfaction  with  the  Legal  Aid 
Plan.  Youth  should  be  able  to  enter  the  legal  aid  web  from  various  entry  points,  including 
community  groups,  schools,  shelters,  and  so  on.  Legal  aid  should  not  be  an  institution  “out 
there”,  which  individuals  may  hesitate  to  approach,  but  one  which  is  part  of  the  fabric  of  daily 
life.  In  fact,  community  groups  have  expressed  their  interest  in  taking  some  responsibility 
toward  the  dissemination  of  information  regarding  the  Legal  Aid  Plan,  and  have  been 
disappointed  with  current  practices  in  this  regard.  The  importance  of  community 
organizations,  though,  has  been  articulated  in  the  Abt  Comprehensive  Review  and  Elaboration 
of  the  Ontario  Legal  Aid  Plan:374 

They  perform  an  important  bridging  function  between  the  client  and  the  Plan.  They  provide 
front-line  information  to  the  client,  escort  vulnerable  clients  to  the  area  offices  and,  where 
necessary,  provide  interpreters  to  facilitate  the  process  ...  They  are  knowledgeable  about  service 
delivery  issues  for  their  clients,  though  ...  they  are  sometimes  misinformed  about  the  details  of 
the  Plan,  particularly  around  the  issue  of  coverage. 
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By  encouraging  a  dynamic  relationship  between  an  interdisciplinary  staff  office  and 
others,  many  of  the  following  needs  and  concerns,  elaborated  in  considering  a  response  to  the 
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needs  of  Australian  youth,  can  be  achieved: 

(i)  youth  legal  problems  are  recognized  as  multifaceted; 

(ii)  there  is  a  comprehensive  range  of  responses  available  within  the  service; 

(iii)  they  provide  indirect  and  direct  service; 

(iv)  they  provide  accessible  services; 

(v)  they  have  an  outreach  component; 
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See  Commission  on  Systemic  Racism,  supra,  note  217,  at  200-02. 

See  the  Youth  Justice  Task  Force,  supra,  note  12,  at  10:  “Multi-disciplinary  approaches  which  promote  healthier 
children,  families  and  communities  are  required”. 

Commission  on  Systemic  Racism,  supra,  note  217,  at  196. 

Abt  Report,  supra,  note  192,  at  204. 

By  transforming  the  existing  contact  into  a  “relationship”,  my  hope  is  that  the  incidence  of  misinformation  about 
the  Plan  would  also  be  reduced. 
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Legal  Aid  Needs  of  Youth,  supra,  note  19,  at  79  (discussing  the  elements  of  “specialist  service  response”). 
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(vi)  there  is  extensive  involvement  in  [Community  Legal  Education]  for  youth  and 
youth  services  (and  other  legal  services); 

(vii)  they  advocate  for  youth  as  individuals,  and  as  a  social  group; 

(viii)  their  work  with  young  people  is  informed  by  a  rights  perspective— young  people’s 
rights  rather  than  others’  perceptions  of  a  young  person’s  welfare  dictate  priorities. 
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With  the  majority  of  cases  being  dealt  with  by  staff  lawyers,  it  is  crucial  to  ensure  that 
this  office  will  have  the  capacity  and  resources  required  to  maintain  a  quality  delivery  of 
service,  while  providing  for  the  efficiencies  of  staff  models.  Much  criticism  has  been  lodged 
against  various  “public  defender”  models  in  the  United  States,  and  there  is  concern  that  any 
move  to  a  staff  model  will  transplant  these  problems  to  Ontario.  Yet,  given  the  extent  of  the 
U.S.  experience  with  analogous  defender  programs,  we  can  instead  learn  from  that  experience 
how  to  set  up  an  effective  office  here.  The  American  Bar  Association  has  recently  assessed  a 
large  number  of  juvenile  defender  programs,  and  has  determined  that  “defender  programs  that 
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appear  to  be  of  high  quality  have  the  following  characteristics  in  common: 

•  Limited  caseloads; 

•  Support  for  entering  the  case  early  and  the  flexibility  to  represent  the  client  in  related 
collateral  matters  (such  as  special  education); 

•  Comprehensive  initial  and  ongoing  training  and  available  resource  materials; 

•  Adequate  non-lawyer  support  and  resources; 

•  Hands-on  supervision  of  attorneys;  and, 

•  A  work  environment  that  values  and  nurtures  juvenile  court  practice” . 

While  it  may  be  appropriate  for  staff  lawyers  in  other  offices  to  work  on  a  short-term 
contractual  basis,  as  a  sort  of  “training  ground”,  I  have  significant  reservations  regarding  such 
an  approach  to  youth  justice.  To  transform  the  representation  of  young  people  into  a  rite  of 
passage,  such  that  staff  lawyers  see  themselves  as  “doing  their  time”,  is  highly  problematic. 
Experience  in  other  jurisdictions  has  evidenced  problems  in  this  revolving-door  abroach  to 
youth  representation,  with  the  role  of  “kiddie  court”  staff  lawyers  being  denigrated.3  9  Finally, 
since  the  proposed  model  relies  heavily  on  the  creation  and  maintenance  of  strong  ties  with 
community  organizations,  a  “training  ground”  approach  would  significantly  undermine  such 
efforts.  Having  some  senior  counsel  in  the  office  on  a  more  permanent  (or  long-term)  basis 
cannot  be  an  adequate  substitute  to  staff  committed  to  remaining  within  the  system. 

As  in  Alberta,  duty  counsel  would  benefit  from  the  resources  and  staff  available  to  them 
through  this  office,  especially  with  regard  to  judicial  interim  release.  Furthermore,  the  role  of 
the  staff  office  could  begin  earlier  in  the  process  than  is  often  envisaged.  It  has  been  proposed, 
for  instance,  that  “bail  interview  officers”  be  established  by  the  Legal  Aid  Plan  to  meet  and 
assist  accused  prior  to  the  meeting  with  duty  counsel.  This  would  provide  the  accused  access  to 
a  trained  community  worker,  who  could  help  meet  some  of  the  accused’s  needs.  It  would  also 
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See  discussion  infra,  note  385^,  and  accompanying  text. 

A  Call  for  Justice,  supra,  note  224,  at  59. 

See,  e.g.,  Flicker,  supra,  note  287,  at  1-2.  See  also  the  problems  noted  in  A  Call  for  Justice,  supra,  note  224. 
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relieve  some  of  the  strain  on  the  duty  counsel  system,  since  these  interview  officers  could  then 

“brief5  duty  counsel.380 

Staff  lawyers  would  rotate  in  their  duty  counsel  service.  Since  duty  counsel  will  be  an 
integrated  part  of  the  staff  office,  the  relationship  with  the  young  person  may  change 
dramatically.  The  duty  counsel  lawyer  is  not  filling  in  for  the  private  bar;  rather,  this  duty 
counsel  will  likely  continue  to  act  as  counsel  if  the  case  is  not  immediately  resolved.  As  with 
the  system  presently  in  place  in  Alberta,  the  amount  of  cost  savings  will  depend  on  the 
“clearance  rate”  of  duty  counsel;  effort  must  be  made  to  understand  precisely  how  high 
clearance  rates  can  continue  to  be  achieved  in  this  process.  It  is  anticipated  that,  with 
specialization  over  time,  and  the  development  of  an  adequate  resource  base  for  duty  counsel 
and  the  staff  office,  that  high  clearance  rates  can  continue  to  be  achieved  without  sacrificing 
the  quality  of  justice  in  the  youth  courts. 

After  an  initial  meeting  in  the  courthouse,  where  a  young  person  requires  or  requests 
services  beyond  the  institutional  limitations  of  duty  counsel,  duty  counsel  will  direct  him/her  to 
the  staff  office.  There  would  be  a  senior  lawyer  fulfilling  administrative  and  intake 
responsibilities,  and  youth  would  be  directed  here  rather  than  traditional  legal  aid  offices.  This 
intake  lawyer  would,  first,  direct  the  youth  to  community  resources  which  may  be  helpful  in 
addressing  issues  which  are  not  “purely  legal”.  While  some  administrators  and  private 
counsel  may  not  be  in  a  position  to  do  so  effectively,  this  would  be  an  important  aspect  of 
this  intake  position,  which  would  seek  to  deal  with  the  individual  from  a  client-centred 
perspective.  Furthermore,  by  having  lawyers  (and  not  purely  junior  lawyers)  visible  in  the 
legal  aid  office,  clients  may  feel  less  anxious,  and  counsel  gains  experience  in  integrating 
legal  aid  applicants  into  the  legal  process,  and  can  unmask  much  of  the  complexity  of  law 
early  on  in  the  file.  With  respect  to  legal  representation,  this  senior  counsel  would  assess  the 
particular  file  and  determine  the  following,  before  accepting  the  case  on  behalf  of  the  staff 
office  (or,  in  other  words,  before  issuing  a  staff  “certificate”): 

(1)  Is  this  case  suitable  for  a  judicare  referral  to  the  private  bar? 

(2)  Is  this  case  suitable  for  a  referral  to  a  community  clinic? 

Question  1:  Is  this  case  suitable  for  a  judicare  referral  to  the  private  bar? 

The  staff  office  will  be  designed  to  deal  with  those  cases,  not  resolved  by  duty  counsel, 
which  comprise  the  bulk  of  “young  offender”  charges.  In  the  context  of  its  charge  reduction 
strategy,  the  Ministry  of  the  Attorney-General  has  classified  Young  Offenders  Act  charges  into 
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See  Commission  on  Systemic  Racism ,  supra,  note  217,  at  200:  “[M]any  applicants  are  disappointed  not  to  find 
lawyers  at  the  legal  aid  office.  As  a  result,  they  may  feel  frustrated  and  badly  served,  which  may  contribute  to 
anxiety  in  dealing  with  the  criminal  justice  process.” 


See  Commission  on  Systemic  Racism,  supra ,  note  1,  at  153-55. 
See  From  Crisis  to  Reform,  supra,  note  1,  at  157. 

See  the  discussion  ibid.,  at  155. 

Ibid . 
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three  categories  —in  contemplating  a  staff  office  system,  it  makes  some  sense  to  look  to 
these  classifications  as  a  benchmark,  since  this  charge  reduction  strategy  may  guide  Crown 
conduct  in  the  disposition  of  cases  before  trial.  I  propose  that  the  staff  office  presumptively 
deal  with  the  offences  perceived  as  “minor”  and  “maybe”  (or  intermediate)  in  the  Ministry’s 
assessment  of  how  to  reduce  the  number  of  charges  going  through  the  courts: 


“Minor”  Cases 
Fraud  Under 

Theft  and  Possession  Under 
Wilful  Damage 
Property  Offences 
Breach  of  Probation 
Breach  of  Release 
Interfere  Police 
Nuisance  Offences 
Other 

Other  CCC 
Other  Moral  Offences 


“Maybe”  Cases 
Peace  Bonds 

Threats  -  Death/Bodily  Harm 
Break  and  Enter 
Fraud  Over 
Fraud  Other 

Theft  and  Possession  Over 
Theft  and  Possession  Other 
Obstraction  of  Law 


Where  a  case  falls  within  these  categories,  it  would  be  considered,  prima  facie ,  a  staff 
case.  By  focusing  upon  these  two  categories  of  cases,  it  would  appear  that  (based  on  1995 
data)  the  staff  office  could  be  handling  up  to  80  percent  of  charges.  Of  course,  this  would 
depend  upon  the  percentage  of  those  charged  who  choose  to  apply  for  legal  aid;  some  would 
choose  to  retain  counsel  privately.  Based  upon  the  Charge  Reduction  Strategy ,  one  can 
anticipate  that  over  90  percent  of  these  charges  would  be  disposed  of  before  trial.  Many  of 
these,  it  is  anticipated,  would  actually  be  dealt  with  by  duty  counsel;  if  the  Alberta  experience 
is  any  indication,  clearance  rates  by  duty  counsel  may  be  expected  to  reach  40  percent. 
Furthermore,  another  7  percent  would  be  disposed  of  “at  trial”.  The  remainder  would  be  dealt 
with  by  way  of  trial.  The  client  should  be  given  the  choice  as  to  whether  to  retain  the  staff 
lawyer  who  s/he  met  as  duty  counsel,  or  to  have  a  different  staff  lawyer  assigned  to  the  file. 

Where  a  case  falls,  prima  facie ,  within  the  competence  of  the  staff  office,  later 
eventualities  can  result  in  a  referral  to  the  private  bar  (by  issuing  a  judicare  certificate).  This 
would  include,  but  need  not  be  limited  to,  conflicts,  significant  language  barriers,  particular 
specialties  required  for  the  case  (for  instance,  complicated  technical  evidence),  or  in  order  to 
alleviate  the  workload  of  staff  lawyers  once  they  have  reached  particular  levels.  This  is  an 
important  feature  of  my  proposed  model— this  safety  valve  helps  ensure  that  the  staff  office 
does  not  become  overworked  and  underfunded,  a  conventional  criticism  of  many  public 
defender  offices  in  the  United  States:386 


Ontario,  Ministry  of  the  Attorney  General,  “Charge  Reduction  Strategy:  Provincial  Division  -  YOA”,  in 
Criminal  Law  Division:  Operational  Planning  Information  (1995  data  and  future  projections).  The  data  are  based 
on  the  number  of  charges  disposed  in  a  year. 

Juvenile  Justice  Standards,  supra,  note  229,  at  63  [internal  references  omitted]. 
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No  plan  for  providing  representation  to  indigents  can  be  satisfactory  when  staff  attorneys  are 
assigned  more  cases  than  they  can  manage  thoroughly  and  carefully.  The  desideratum,  for 
juvenile  or  for  criminal  or  civil  court  representation,  must  be  to  fix  caseloads  at  levels  which  will 
not  compel  lawyers  to  forego  the  extensive  fact  investigation  required  in  both  contested  and 
uncontested  cases,  or  to  be  less  than  scrupulously  careful  in  preparation  for  trial,  or  to  forego 
legal  research  necessary  to  develop  a  theory  of  representation.  Unfortunately  legal  aid  and  public 
defender  organizations  have  sometimes  experienced  difficulty  or  been  unable  to  so  control  their 
caseloads. 


Rather,  by  having  the  authority  to  issue  judicare  certificates,  the  staff  office  can  resist 
attempts  to  unduly  cap  budgets  and  cut  costs  by  overloading  staff  lawyers,  which  would  result 
in  declining  quality  of  representation  and  greater  dissatisfaction  among  both  staff  and  clients. 
Instead,  once  caseloads  reached  a  preset  level  (a  target  which  has  already  been  approximated 
in  some  of  the  U.S.  literature,  and  which  is  implicit  in  the  evaluation  of  the  Alberta  model), 
a  greater  number  of  files  will  be  transferred  to  the  private  bar.  Furthermore,  there  would  be 
some  discretion  in  the  office  to  “cut  off’  their  caseloads  (with  justification)  at  a  somewhat 
lower  level  depending  on  circumstances  (for  example  a  particularly  complicated  caseload). 
Since  staff  models  tend  to  be  rather  cost  efficient,  though,  the  office’s  ability  to  refer  clients 
to  the  private  bar  should  provide  some  of  the  continued  pressure  necessary  to  ensure  adequate 
funding  and  staffing  levels  from  Plan  administrators.  This  immediately  begs  the  question  of  the 
level  at  which  to  set  the  judicare  tariff.  If  the  tariff  is  set  at  the  same  cost  as  the  provision  of 
staff  lawyers,  the  generation  of  certificates  by  the  staff  office  will  do  little  to  keep  Plan 
administrators  honest,  since  the  private  service  will  be  no  more  expensive.  At  the  same  time, 
to  ensure  competition  between  the  two  models,  the  tariff  must  not  ignore  the  cost  of  providing 
the  same  service  through  a  staff  model. 

The  other  20  percent  of  charges  are  defined  as  “Serious  Offences”,  including  assaults, 
robberies,  sexual  assaults,  homicides,  etc.: 

“ Serious ”  Cases 


Assault  -  Other 
Assault  -  Serious 
Child  Victim  Offence 
Firearms 
Homicides 


Robbery 

Sexual  Assault  -  Aggravated 
Sexual  Assault  -  Other 
Impaired 
Driving  -  Other 


For  these  cases  designated  as  “Serious”,  choice  of  counsel  would,  prirna  fade ,  be 
available  to  the  youth.  Yet,  since  some  of  these  cases  may  be  less  “serious”  than  others,  I 
propose  that  the  senior  intake  lawyer,  who  decides  whether  to  issue  a  judicare  certificate,  have 
discretion  to  retain  some  files,  most  likely  minor  assaults,  in  the  staff  office  structure.  This 
will  be  a  discretionary  determination,  akin  to  the  decision  to  issue  a  judicare  certificate  for 
what  is,  prima  fade ,  a  staff  case  (as  discussed  above).  This  can  ensure  that  the  resources 
required  to  allow  choice  of  counsel  are  guaranteed  to  the  most  “serious”  cases,  where  the 
client  can  then  opt  for  a  private  bar  lawyer  or  choose  to  remain  in  the  staff  office  structure. 
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See,  e.g.,  ibid.,  at  63-64. 

See  the  explanations  given  for  the  cost  benefits  of  staff  models,  and  the  caution  that  must  be  exercised  in  this 
regard,  in  From  Crisis  to  Reform,  supra,  note  1,  at  144/f. 
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Where  a  judicare  certificate  is  issued  by  the  staff  office,  this  mechanism  provides  clients 
with  choice  of  counsel  for  what  are  often  crimes  against  the  person,  and  also  fosters 
competition  between  the  staff  office  and  the  private  bar.  Each  will  have  the  incentive  to 
provide  quality  representation  so  as  to  retain  clients  and  future  referrals.  Furthermore,  this 
ensures  that  staff  lawyers  continue  to  have  a  variety  of  cases,  the  opportunity  for  career 
advancement  within  the  office  (which  will  help  attract  high-quality  lawyers  to  the  office),  and 
the  possibility  of  specializing  in  particular  practice  areas. 

Finally,  while  a  young  person  has  complete  choice  of  counsel  where  a  judicare  certificate 
has  been  issued,  the  staff  office  should  maintain  a  referral  service,  or  a  list  of  private  lawyers, 
who  have  experience  in  the  area.  This  is  already  done,  on  an  informal  level,  by  community 
clinics.  It  is  a  process,  though,  which  should  be  institutionalized  so  as  to  provide  guidance  to  a 
young  person  in  choosing  counsel. 

Question  2:  Is  this  case  suitable  for  a  referral  to  a  community  clinic? 

Rather  than  refer  the  case  to  the  private  bar,  the  staff  office  may  determine  that  the  case 
would  be  best  dealt  with  by  community  clinics,  which  I  recommend  should  continue  their 
functions  under  the  present  model.  In  doing  so,  the  fundamentally  different  nature  and  mandate 
of  community  clinics  must  be  kept  in  mind,  while  also  remembering  that  each  clinic  is  “self¬ 
defining”,  and  will  have  different  mandates  and  priorities.  Mary  Jane  Mossman,  though, 
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articulates  the  problem  with  referring  cases  to  the  clinic  system: 

The  danger  for  Ontario  clinics  is  that  by  acquiring  the  workload  of  the  judicare  program,  they 
will  inevitably  fall  prey  to  the  problems  of  multi-purpose  clinics  for  which  there  is  ample 
evidence  in  other  jurisdictions.  This  conclusion  does  not  mean  that  a  clinic  system  might  not  be 
an  appropriate  means  of  providing  some  services  now  delivered  by  the  judicare  program  in 
Ontario,  but  it  does  mean  that  there  are  serious,  even  tragic,  disadvantages  to  utilizing  the 
existing  community  clinic  system  to  deliver  judicare  services.  To  do  so  would  mean  that  the  poor 
would  lose  their  advocates  for  systemic  change  in  Ontario’s  justice  system. 

Some  have  commented  that  there  may  be  difficulties  in  having  community  clinics  handle 
increasing  numbers  of  criminal  law  files,  especially  given  the  community  orientation  and 
Board  direction  of  such  clinics.  Yet,  it  must  be  remembered  that  not  all  clinics  are  identical. 
Some  may  well  wish  to  be  more  fully  integrated  into  the  delivery  of  services,  especially  since 
cases  involving  youth  can  often  be  quite  different  from  standard  conceptions  of  criminal  law. 
In  his  Review  of  Legal  Aid  in  British  Columbia,  Agg  stresses,  “There  are  significant 
community  perspectives  which  could  produce,  in  partnership  with  the  bar,  cost-effective  and 
long  overdue  service  innovations.  They’ve  not  been  involved  because  they’ve  not  been 
asked”.  The  staff  office  should  engage  in  consultation  with  local  community  clinics,  and 
agree  on  which  cases,  and  the  quantity  of  cases,  to  refer  to  such  climes.  This  determination 
would  encompass  both  financial  and  case-based  measures,  depending  upon  the  agreement 
entered  into  with  the  clinics.  Furthermore,  it  would  be  my  inclination  to  encourage  community 
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M.J.  Mossman,  “Community  Legal  Clinics  in  Ontario”  (1983),  3  Windsor  Y.B.  Access  Just.  375  at  388. 
Agg,  supra,  note  197,  at  139. 
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clinics  to  work  with  the  staff  office  on  law  reform  in  this  area.391  In  this  fashion,  community 
climes  can  continue  to  engage  in  activity  within  their  mandates,  without  being  overloaded  with 
a  continuous  stream  of  files. 

This  model  contemplates  that  significant  cost  savings  will  be  generated  by  the  efficiencies 
of  staff  lawyers.  For  all  its  intuitive  appeal,  reform  of -section  11  of  the  Young  Offenders  Act  to 
restrict  the  right  to  court-appointed  counsel  flies  in  the  face  of  the  realities  of  youth  justice  and 
the  youth  courts.  While  it  would  certainly  save  legal  aid  costs  in  this  area,  the  savings  are 
artificial;  rather,  they  will  simply  be  imposed  upon  other  aspects  of  the  justice  system,  and  be 
borne  by  those  agencies  and  institutions.  Furthermore,  this  could  not  really  be  a  “one-off’ 
reform;  restricting  the  availability  of  counsel  reflects  a  fundamental  reorientation  of  the  Act. 
Finally,  I  question  how  many  cases  would,  in  any  event,  result  in  Rowbotham- type 
applications392  to  have  counsel  appointed  due  to  the  “complexity”  or  “seriousness”  of  the  case, 
a  process  that  would  likely  defeat  any  costs  saved.  While  I  have  argued  that  eligibility-testing 
youth  as  to  their  personal  financial  resources  (and  not  their  parents’)  appears  appropriate,  the 
savings  which  would  be  generated  may  be  minimal.  Instead  of  entering  this  morass,  my 
proposal  attempts  to  streamline  the  process  as  a  whole,  without  distinguishing  between  “legal 
aid  eligible”  and  section  11  appointments. 

Given  my  position  on  this  matter,  I  also  cannot  endorse,  at  this  time,  financial  assessments 
of  parents  of  young  persons  for  the  purposes  of  cost  recovery.  The  prevailing  interpretation  of 
section  1 1  continues  to  be  that  such  assessments  are  irrelevant  in  ordering  the  appointment  of 
counsel.  Furthermore,  the  Young  Offenders  Act  contemplates  a  regime  of  individual  personal 
liability.  It  is  the  young  person  who  may  be  facing  custody,  or  other  implications,  and  not  the 
parent.  The  relationship  with  the  parent  may  be  poor;  it  may  also  be  aggravated  by  assessment 
and  eventual  recovery.  However,  when  compared  with  restricting  access  to  counsel,  cost 
recovery  may  be  the  preferable  option.  I  have  yet,  however,  to  see  evidence  that  actual 
recoveries  are  anywhere  near  the  “anticipated”  recoveries.  Furthermore,  administrative  and 
enforcement  expenses  often  reduce,  rather  significantly,  the  amounts  recovered.  As  such,  this 
is  an  area  that  requires  further  study  and  consultation.  It  may  be  that,  once  a  staff  office  is  in 
operation,  mechanisms  can  be  devised  to  recover  “preset”  amounts  (from  a  tariff,  for  instance) 
from  some  parents.  Until  this  time,  I  recommend  holding  off  on  this  reform. 

As  I  have  argued,  cutting  legal  aid  costs  must  become  a  system-wide  concern.  To  some 
extent,  much  of  this  paper  is  artificial  if  reform  is  not  instituted  throughout  the  system.  If 
demand  on  legal  aid  were  to  increase  significantly,  for  instance,  even  a  more  efficient  staff 
model  may  only  maintain  current  expenditures.  Even  aside  from  aggravating  the  current  crisis, 
we  need  to  consider  reforms  to  other  parts  of  the  system  which  can  alleviate  some  of  the 
current  burden.  Charge  reduction  strategies  and  alternative  measures  programs  are  excellent 
places  to  start.  More  upfront  charge  screening  w'ould  be  considerably  helpful.  As  I  have  noted, 
it  continues  to  take  a  number  of  appearances  for  a  guilty  plea  to  be  entered,  or  for  a 


On  the  role  of  lawyers  in  “juvenile  justice”  law  reform,  see  Juvenile  Justice  Standards,  supra,  note  229,  at 
47-48:  “In  each  jurisdiction,  lawyers  practising  before  the  juvenile  court  should  actively  seek  improvement  in  the 
administration  of  juvenile  justice  and  the  provision  of  resources  for  the  treatment  of  persons  subject  to  the 
jurisdiction  of  the  juvenile  court.  ” 
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withdrawal  of  charges.  Reforming  the  delivery  of  legal  aid  services  is  simply  one  piece  of  the 
puzzle. 

Finally,  governance  of  this  staff  model  for  youth  cannot  remain  insulated  from  the 
community  it  serves.  This  is,  from  my  perspective,  a  difficulty  with  both  judicare  and  staff 
offices  in  the  youth  context,  in  that  they  often  provide  for  little  input  from  those  who  are  often 
most  affected  by  such  concerns  and  issues.  The  crux  of  the  issue  here  is  how  to  achieve 
community  participation  without  wholesale  offloading  of  the  representation  of  youth  onto 
community  clinics.  An  advisory  board  consisting  of  clinic  workers,  staff  lawyers,  community 
organizers,  youth  groups,  and  the  like  will  help  the  staff  office  in  remaining  responsive  to  the 
needs  and  concerns  of  young  persons,  and  ensure  that  “services  are  available,  affordable, 
physically  accessible,  acceptable,  accountable  and  confidential”.  By  integrating  diverse 
community  groups  and  representatives,  the  Ontario  Legal  Aid  Plan  can  work  toward 
overcoming  many  barriers  which  have  traditionally  faced  youth  legal  aid.  Furthermore,  this 
advisory  board  can  relay  the  concerns  of  clients  and  foster  stronger  ties  between  the  staff  and 
wider  community  organizations,  a  dynamic  which  can  lead  to  more  effective  legal 
representation  under  the  Young  Offenders  Act.  Such  an  advisory  mechanism  may  relieve  some 
of  the  tensions  of  the  Alberta  model,  and  will  serve  as  an  effective  monitor  to  allay  some 
concerns  regarding  the  independence  of  the  staff  office  from  government.  The  concerns  of 
youth  justice  are  not  static;  finding  cost-effective  solutions  can  only  be  addressed  within  an 
ongoing  symbiotic  relationship  which  is  reflective  of  community,  professional,  and  fiscal 
concerns. 
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1.  INTRODUCTION 

The  escalating  demand  for  family  law  services  has  in  recent  years  put  enormous  fiscal 
pressure  on  legal  aid  plans  in  all  jurisdictions.  These  demands  cannot  easily  be  reduced. 
Family  law  raises  a  host  of  serious  legal  issues,  particularly  for  women  and  children.  As  we 
argue  in  this  paper,  the  legal  needs  in  both  family  breakdown  and  child  protection  are  serious 
and  require  legal  assistance.  Yet  family  law  has  taken  more  than  its  fair  share  of  the  cutbacks 
to  legally  aided  services  in  Ontario  in  the  last  few  years.  The  conventional  belief  that  family 
law  is  not  as  important  as  criminal  law  has  led  to  a  greater  willingness  to  make  cuts  in  this 
area.  In  fact,  conventional  beliefs  have  long  left  family  law  with  both  inadequate  resources  and 
attention.  The  delivery  of  legally  aided  services  in  family  law  has  simply  been  modelled  on 
criminal  law  delivery  systems,  without  considering  the  unique  needs  and  context  of  family  law. 

In  this  paper,  we  examine  legal  aid  in  the  very  specific  context  of  family  law.  In  the  first 
section,  we  examine  the  development  of  modem  family  law  in  Ontario,  as  well  as  the  history 
of  the  delivery  of  legal  aid  in  family  law.  In  the  second  section,  we  evaluate  the  legally  aided 
services  currently  available  in  family  law,  with  a  particular  view  to  the  devastating  impact  of 
the  recent  financial  cutbacks.  In  the  third  section,  we  look  to  the  experience  of  other 
jurisdictions  in  the  delivery  of  legal  aid  in  family  law.  In  the  fourth  section,  we  turn  to  the 
project  of  reconfiguring  the  delivery  of  legally  aided  services  in  family  law.  We  begin  with  a 
consideiation  of  the  prioritization  of  needs  in  family  law,  and  then  examine  the  advantages  and 
disadvantages  of  different  delivery  models.  We  argue  for  the  development  of  a  mixed  model, 
with  an  emphasis  on  graduated  legal  needs.  In  the  fifth  and  final  section,  we  review 
preemptive  reforms  to  the  substance  and  procedure  of  family  law  that  might  reduce  legal  needs 
in  the  area  of  family  law. 

Throughout  this  study,  we  argue  that  the  problems  presented  by  family  law  and  by  the 
delivery  of  legally  aided  services  in  family  law  are  complex,  and  there  are  no  simple  answers 
to  these  problems.  We  attempt  to  set  out  some  ways  for  reducing  legal  needs,  as  well  as  some 
ways  in  which  the  legal  aid  system  could  be  reconfigured  to  meet  more  legal  needs.  However, 
there  are  no  simple  answers  for  reducing  legal  needs,  or  the  costs  associated  with  addressing 
these  needs.  As  we  argue  throughout  this  paper,  family  law  problems  are  legal  problems,  and 
legal  assistance  will  continue  to  be  essential  in  resolving  this  difficult  and  important  dispute. 

2.  BACKGROUND:  FAMILY  LAW  AND  LEGAL  AID  IN  ONTARIO 

By  way  of  introduction,  this  section  will  review  the  history  of  the  provision  of  legal  aid 
services  in  family  law  under  the  Ontario  Legal  Aid  Plan  (OLAP  or  the  Plan)  to  the  present 
time.  The  story  of  the  Plan’s  evolution  and  development,  culminating  in  financial  crisis,  has 
been  recounted  in  other  papers.  However,  we  believe  it  is  important  to  tell  that  story  with  a 
specific  focus  on  the  developments  in  family  law  in  order  to  correct  for  a  common  tendency  in 
analyses  of  legal  aid  systems  to  focus  on  the  delivery  of  services  in  the  criminal  law  area.  As 
die  evolution  of  the  Plan’s  services  in  the  family  law  area  is  closely  intertwined  with  the 
evolution  of  the  modem  system  of  family  law,  a  brief  overview  of  that  story  will  be  provided 
first. 

(a)  The  Development  of  Modern  Family  Law 

Any  history  of  legal  aid  coverage  in  the  family  law  area  must  be  placed  in  the  context  of 
the  major  developments  that  have  taken  place  in  family  law  over  the  30-year  period  in  which 
Ontario’s  modem,  funded  legal  aid  plan  has  been  in  existence.  Put  simply,  this  period  of  time 
has  seen  massive  social  changes  and  several  waves  of  legal  reform  which  have  generated  an 
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increasing  and  overwhelming  demand  for  legal  services  in  the  family  law  area.  Although  some 
of  the  details  may  be  unique,  Ontario’s  experience  is  in  its  general  contours  similar  to  that  of 
many  other  jurisdictions— other  Canadian  provinces,  the  United  States,  Australia,  and 

England. 

(i)  State  of  Family  Law  in  1967 

In  1967,  when  the  Ontario  Legal  Aid  Plan  was  introduced,  there  was  as  yet  no  federal 
divorce  legislation  in  place.  Divorce  was  handled  differently  in  each  province,  but  generally 
was  available  only  on  very  restricted  grounds  of  fault.1  Although  divorce  rates  had  increased 
since  the  end  of  World  War  II,  they  were  still  relatively  low.2  There  was  no  legislation 
providing  for  the  division  of  assets  between  spouses  upon  marriage  breakdown.  Common  law 
alimony  actions  could  be  brought  in  superior  court  by  wives  whose  husbands  had  left  them  or 
committed  a  matrimonial  offence.  Issues  relating  to  the  custody  of  children  were  dealt  with  in 
superior  court  under  the  Infants  Act ,3  which  had  been  in  place  without  major  amendment  for 
more  than  a  half-century. 

For  lower-income  families,  summary  proceedings  for  the  support  of  wives  and  children 
could  be  brought  in  the  provincial  Family  Court  under  the  quasi-criminal  Deserted  Wives '  and 
Children ’s  Maintenance  Act,4  which  also  allowed  requests  to  be  joined  for  orders  relating  to 
custody  and  access  of  children.  Provincial  Family  Courts  were  also  responsible  for  the 
enforcement  of  maintenance  orders  and  the  hearing  of  child  protection  issues.5  The  processes 
in  Family  Court  were  relatively  informal  and  a  majority  of  the  litigants  were  unrepresented. 

(ii)  Increased  Rates  of  Marriage  Breakdown  and  Divorce 

The  most  fundamental  transformation  in  the  legal  and  social  landscape  in  the  ensuing 
30  years  has  been  the  dramatic  increase  in  the  rates  of  marriage  breakdown  and  divorce, 
reflecting  increasing  social  acceptance  of  marriage  as  a  terminable  relationship.  Changes  in  the 
law  of  divorce  have  both  reflected  and  reinforced  this  radical  social  change  in  the 
understanding  of  marriage.  The  liberalization  of  the  legal  rules  for  divorce  through  the 
introduction  of  the  concept  of  no-fault  divorce  was  accomplished  in  two  stages:  the  1968 


The  applicable  legislation  in  Ontario  was  the  Divorce  Act  (Ontario),  S.C.  1930,  c.  14. 

2 

The  divorce  rate,  expressed  as  the  number  of  divorces  per  1,000  married  women  over  15,  had  risen  from  1.7  in 
1951  to  2.5  in  1967  (see  Statistics  Canada,  Vital  Statistics,  catalogue  84-205).  In  1967  there  were  11,165  divorces 
in  Canada.  In  Ontario  5,883  divorce  petitions  were  commenced  before  the  courts  in  1967:  see  D.  Mendes  Da 
Costa,  “Divorce”,  in  D.  Mendes  Da  Costa,  ed..  Studies  in  Canadian  Family  Law,  2  vols.  (Toronto: 
Butte rworths,  1972).  The  divorce  statistics  obviously  do  not  capture  those  cases  of  marriage  breakdown  where 
the  parties  had  separated  but  a  divorce  was  either  unavailable  or  not  sought.  This  point  will  be  discussed  further 
below. 

R.S.O.  1970,  c.  222. 

R.S.O.  1970,  c.  128. 

Under  the  Child  Welfare  Act,  R.S.O.  1970,  c.  64. 

See  H.A.  Allard,  “Family  Courts  in  Canada”,  in  Mendes  Da  Costa,  supra,  note  2.  Criticisms  were  at  this  time 
being  voiced  about  the  lack  of  legal  process  for  the  important  issues  being  dealt  with  in  Family  Court. 
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federal  Divorce  Act,7  which  made  divorce  available  in  cases  of  a  three-year  separation,  and  the 
1985  Divorce  Act ,8  which  shortened  to  one  year  the  required  period  of  separation. 

Annual  divorce  statistics  offer  one  measure  of  rates  of  marriage  breakdown,  albeit  a 
somewhat  inaccurate  and  incomplete  one.  As  Table  1  shows,  both  the  number  of  divorces  in 
Canada  and  the  divorce  rate9  have  increased  dramatically  from  1967,  with  the  period  between 
1967  and  1982  witnessing  the  greatest  increase.  In  that  period  the  number  of  divorces 
increased  from  11,165  per  year  to  70,436,  an  increase  of  531  percent  and  the  divorce  rate 
increased  from  2.5  per  1,000  married  women  over  the  age  of  15  to  12.6,  an  increase  of 
404  percent.  Both  rates  and  numbers  started  to  level  off  after  1982,  and  even  decline,  but  the 
enactment  of  the  1985  Divorce  Act  caused  another  surge  for  a  couple  of  years,  with  the 
number  of  divorces  reaching  a  high  point  of  90,985  in  1987  and  the  divorce  rate  rising  to  16.4 
per  1,000  married  women  over  the  age  of  15.  Since  1988  both  rates  and  numbers  of  divorces 
have  been  fairly  stable.  Tables  2  and  3,  which  provide  divorce  data  for  Ontario,  show  a 
similar  pattern,  with  a  fairly  stable  number  of  divorces  since  1988,  averaging  in  the  range  of 
29,000  per  year.  Currently,  28  percent  of  Canadian  marriages  end  in  divorce  and  Canada  has 
one  of  the  highest  divorce  rates  among  industrialized  nations,  second  to  the  United  States.10 


TABLE  1 

DIVORCES:  CANADA 


Year 

No.  of  Divorces 

Percent  Change 
in  No. 

Rate  per  100,000 
Married  Women 
over  15 

Percent 
Change  in 
Rate 

1967 

11,165 

250 

1968 

11,343 

2 

250 

1969 

26,093 

130 

560 

124 

1970 

29,775 

14 

621.0 

11.6 

1971 

29,685 

-0.3 

607.2 

-2.2 

1972 

32,389 

9 

649.0 

7.0 

1973 

36,704 

13 

719.7 

10.2 

1974 

45,019 

23 

860.1 

19.5 

1975 

50,611 

12 

942.4 

9.6 

1976 

54,207 

7 

985.6 

4.6 

1977 

55,376 

2 

988.9 

0.9 

1978 

57,155 

3 

1,004.0 

2.2 

1979 

59,474 

4.1 

1,050.4 

3.4 

1980 

62,019 

4.3 

1,084.8 

3.3 

1981 

67,671 

9.1 

1,129.2 

4.1 

1982 

70,436 

4.1 

1,164.4 

3.1 

1983 

68,567 

-2.7 

1,125.2 

-3.4 

R. S.O.  1970,  c.  D-8.  The  Act  was  proclaimed  in  force  July  2,  1968. 

S. C.  1986,  c.  4,  now  R.S.C.  1985,  c.  3  (2nd  Supp.).  The  Act  came  into  force  on  June  1,  1986. 

Divorce  rates  can  be  expressed  in  many  ways.  The  measure  used  here  is  divorces  per  1,000  married  women  in 
the  population  over  15.  In  the  tables  the  figures  have  been  expressed  as  divorces  per  100,000  married  women 
over  15  to  allow  for  more  precision  in  analysis. 

See  Vanier  Institute  of  the  Family,  Profiling  Canada’s  Families  (Ottawa:  1994)  at  48-49. 
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1984 

65,172 

-5.0 

1,061.9 

-5.6 

1985 

61,980 

-4.9 

1,003.5 

-5.5 

1986 

78,160 

26.1 

1,255.2 

25.1 

1987 

90,985 

16.4 

1,435.3 

14.3 

1988 

79,872 

-12.2 

1,256.2 

-12.5 

1989 

80,716 

1.1 

1,258.5 

0.2 

1990 

78,152 

-3.2 

1,205.6 

-4.2 

1991 

77,020 

-1.8 

1,235.7 

2.5 

1992 

79,034 

2.6 

1,258.6 

1.9 

1993 

78,226 

-1.0 

1,238.2 

-1.6 

1994 

78,880 

0.8 

1,245.1 

0.6 

1995 

77,636 

-1.6 

1,220.4 

-2.0 

Source:  Statistics  Canada 


TABLE  2 

DIVORCES:  ONTARIO 


Year 

No.  of 
Divorces 

Percent  Change 
in  No. 

Rate  per  100,000 
Married  Women 
over  15 

Percent 
Change  in 
Rate 

1979 

21,793 

6.1 

1,040.4 

5.4 

1980 

22,442 

3.0 

1,063.8 

2.2 

1981 

21,680 

-3.4 

995.5 

-6.4 

1982 

23,644 

9.1 

1,072.5 

7.7 

1983 

23,073 

-2.4 

1,035.0 

-3.5 

1984 

21,636 

-6.2 

957.9 

-7.4 

1985 

20,854 

-3.7 

909.7 

-5.0 

1986 

28,653 

37.4 

1,231.1 

35.3 

1987 

38,223 

33.4 

1,622.6 

31.8 

1988 

29,873 

-21.8 

1,254.8 

-22.7 

1989 

31,202 

4.4 

1,292.5 

3.0 

1990 

28,863 

-7.5 

1,176.4 

-9.0 

1991 

27,694 

-4.4 

1,137.6 

-3.3 

1992 

30,463 

10.0 

1,236.6 

8.7 

1993 

28,903 

-5.1 

1,161.5 

-6.1 

1994 

30,718 

6.3 

1,227.7 

5.7 

1995 

29,352 

-4.4 

1,162.8 

-5.3 

Source:  Statistics  Canada 


TABLE  3  DIVORCES:  ONTARIO  (SUMMARY) 


1980 

1985 

1990 

1995 

Total  No.  Divorces 

22,442 

20,854 

28,863 

29,352 

Percent  Change 

-7.1 

38.4 

1.7 

It  must  be  kept  in  mind,  when  looking  at  divorce  statistics,  that  marriage  breakdown  and 
divorce  are  not  synonymous.  Divorce  statistics  record  only  the  formal  act  of  applying  for  a 
divorce  certificate  under  the  Divorce  Act.  While  in  some  cases  of  marriage  breakdown, 
divorce  proceedings  are  commenced  fairly  shortly  after  separation,  in  others  the  parties  resolve 
the  issues  arising  from  the  marriage  breakdown  under  provincial  law  or  by  agreement,  and 
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may  not  apply  for  a  divorce  for  many  years,  if  ever.  This  may  be  particularly  true  for  low- 
income  families,  who  are  able  to  resolve  their  matrimonial  issues  in  provincial  Family  Court 
and  who  do  not  have  the  resources  to  bring  a  divorce  proceeding  in  superior  court. 

Divorce  statistics  also  do  not  capture  the  breakdown  of  common-law  relationships,  where 
again  the  issues  between  the  parties  will  be  resolved  under  provincial  legislation.  Common-law 
relationships  began  to  appear  in  significant  numbers  in  the  1970s  and  are  increasing  rapidly  in 
number:  in  1981  6.3  percent  of  all  couples  were  living  together  without  being  legally  married; 
in  1991  the  figure  had  risen  to  11.2  percent.  The  1995  General  Social  Survey  found  that  nearly 
two  million  persons,  or  14.3  percent  of  all  couples  were  living  in  common-law  unions.11 

Finally,  divorce  statistics  do  not  capture  another  family  situation  which  may  generate  a 
resort  to  family  law— the  birth  of  a  child  outside  the  context  of  either  marriage  or  a  common 
law  relationship,  a  situation  which  gives  rise  to  support  obligations  and  in  some  cases  issues  of 
custody  and  access.  In  the  last  30  years  there  has  been  a  significant  increase  in  the  number  and 
proportion  of  children  bom  to  women  who  are  not  married.  While  in  1960,  four  percent  of  all 
births  were  to  unmarried  women,  this  had  risen  to  24  percent  in  1990. 12  In  addition,  more 
unmarried  women  now  keep  their  children,  rather  than  placing  them  for  adoption. 

(iii)  Legislative  Reform:  Changed  Rules  for  Regulating  the  Consequences  of 
Marriage  Breakdown 

The  increasing  number  of  families  experiencing  marriage  breakdown53  explains  part  of  the 
increased  demand  for  legal  services  in  the  family  law  area,  but  another  important  part  of  the 
story  is  changes  in  the  legal  regime  for  dealing  with  the  consequences  of  marriage  breakdown. 
The  1970s  and  1980s  witnessed  a  flurry  of  family  law  reform  activity  on  both  the  federal  and 
provincial  fronts  as  legislatures  sought  to  craft  forms  of  relief  available  to  divorcing  and 
separating  parties  to  assist  them  in  ordering  their  financial  affairs  and  their  relationships  with 
their  children  that  were  in  keeping  with  evolving  social  attitudes  toward  marriage,  gender 
equality,  and  the  best  interests  of  children.  In  many  cases  new  laws  were  enacted,  only  to  be 
replaced  with  another  scheme  a  few  years  later,  as  legislatures  began  to  take  seriously  the 
complex  and  important  issues  raised  by  family  breakdown— the  prevalence  of  spousal  and  child 
abuse,  the  poverty  of  women  and  children  after  marriage  breakdown,  the  psychological  impact 
of  divorce  on  children,  and  the  meaning  of  the  Canadian  Charter  of  Rights  and  Freedoms 
guarantee  of  gender  equality  in  the  context  of  family  relationships. 

In  the  federal  arena,  the  1968  federal  Divorce  Act  had  included  some  simple  provisions 
for  so-called  corollary  relief— spousal  and  child  maintenance,  and  custody  and  access.  In  the 
1985  Divorce  Act,  these  were  replaced  with  new  and  much  more  complex  provisions  which 
built  on  many  of  the  legislative  developments  implemented  by  the  provinces  in  the  intervening 
years. 

On  the  provincial  front,  in  1978  Ontario  enacted  the  Family  Law  Reform  Act  (FLRA),U 
one  of  the  main  features  of  which  was  the  introduction  into  Ontario  law  of  a  scheme  of 


See  Statistics  Canada,  “Common-Law  Unions  in  Canada  at  the  end  of  the  20th  Century”,  in  Report  on  the 
Demographic  Situation  in  Canada  1996 ,  catalogue  no.  91-209-XPE. 

See  Vanier  Institute,  supra ,  note  10,  at  58. 

We  include  within  this  term  breakdown  of  common-law  relationships. 

S.O.  1978,  c.  2,  later  R.S.O.  1980,  c.  152. 
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matrimonial  property  division  upon  marriage  breakdown.  The  Act  also  contained  detailed 
provisions  setting  out  a  modem  approach  to  child  and  spousal  support,  and  provided  for  orders 
for  exclusive  possession  of  the  matrimonial  home  and  restraining  orders.  Financial  disclosure 
became  a  standard  feature  of  family  litigation,  necessitating  the  preparation  of  complex 
financial  statements,  and  family  litigation  was  transformed  into  a  very  paper-intensive  and 
time-intensive  process. 

A  modem,  child-focused  approach  to  custody  and  access  issues  was  implemented  in  1982 
with  the  enactment  of  the  Children's  Law  Reform  Act  ( CLRA ).15  Psychological  and  social  work 
assessments  of  the  children  and  other  family  members  thereafter  became  a  common  feature  of 
custody  and  access  litigation,  in  an  attempt  to  provide  better  evidence  for  ascertaining  the  best 
interests  of  the  child.  The  CLRA  also  reflected  a  growing  awareness  of  the  need  for  effective 
enforcement  of  custody  and  access  orders,  both  domestically  and  internationally,  and 
incorporated  the  provisions  of  the  1991  Hague  Convention  on  the  Civil  Aspects  of 
International  Child  Abduction. 

By  the  mid-1980s  property  issues  had  returned  to  the  law  reform  agenda  and  in  1986  the 
Family  Law  Reform  Act  was  replaced  with  the  Family  Law  Act  (FLA),16  which  introduced  an 
entirely  new  scheme  of  matrimonial  property  division  based  upon  the  principle  of  the  equal 
sharing  between  the  spouses  of  the  value  of  all  assets  accumulated  during  the  marriage.  The 
legislation  is  conventionally  understood  as  one  of  the  primary  ways  in  which  the  equality 
entitlements  of  women  have  been  given  recognition  in  family  law,  albeit  of  somewhat  limited 
scope  in  cases  of  low-income  families  where  there  may  be  very  little  property.  At  about  the 
same  time,  legislation  was  introduced  to  assist  in  the  enforcement  of  child  and  spousal  support 
orders.  The  Support  and  Custody  Orders  Enforcement  Act,  1985 17  established  a  governmental 
agency  with  the  mandate  of  enforcing  support  orders  in  default. 

Family  law  reform  efforts  have  continued  throughout  the  1990s,  primarily  driven  by 
concerns  with  the  impoverishment  of  women  and  children  after  marriage  breakdown.  Social 
concern  with  the  devastating  impact  of  poverty  on  children  and  the  denial  of  women’s  equality 
rights  to  a  fair  share  of  the  economic  product  of  their  marriages,  combined  with  government 
desires  to  reduce  growing  social  assistance  costs,  has  generated  legislative  initiatives  designed 
to  strengthen  the  financial  obligations  imposed  by  family  law.  One  manifestation  of  this  is  the 
enactment  of  new  legislative  schemes  directed  at  the  enforcement  of  support  obligations.  In 
1991  Ontario  radically  amended  its  scheme  of  support  enforcement  with  the  introduction  of  the 


S.O.  1982,  c.  20,  now  R.S.O.  1990,  c.  C.12.  For  a  discussion  of  the  transformation  in  the  law  wrought  by  this 
legislation,  see  A.  Q.  Shipley,  “Custody  Law  Reform  in  Ontario:  The  Children’s  Law  Reform  Act”,  in 
B.  Landau,  ed..  Children’s  Rights  in  the  Practice  of  Family  Law  (Toronto:  Carswell,  1986).  The  CLRA  also  dealt 
with  the  establishment  of  parentage  and  established  the  equal  legal  status  of  all  children,  regardless  of  the  marital 
status  of  their  parents. 

S.O.  1986,  c.  4,  now  R.S.O.  1990,  c.  F.3.  Whereas  the  FLRA  had  essentially  provided  only  for  the  equal 
division  of  a  limited  poo!  of  assets  termed  family  assets  (with  some  judicial  discretion  to  order  sharing  of  other 
assets),  the  FLA  provided  for  the  equal  sharing  of  the  value  of  all  the  property  acquired  during  the  course  of  the 
marriage.  The  FLA  also  incorporated,  with  some  minor  revisions,  the  provisions  of  the  FLRA  dealing  with 
support,  exclusive  possession,  restraining  orders,  and  domestic  contracts. 

S.O.  1985,  c.  6.  The  legislation  came  into  effect  July  2,  1987.  All  support  orders  made  on  or  after  that  date  were 
to  be  enforced  by  the  agency  unless  the  recipient  filed  a  notice  indicating  a  contrary  intention.  In  addition,  support 
recipients  were  allowed  to  file  for  enforcement  with  the  agency  support  orders  made  prior  to  that  date  and 
domestic  contracts  made  either  prior  to  or  after  that  date. 
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Family  Support  Plan  Act ,  which  introduced  a  mandatory  system  of  automatic  wage  deduction 
for  the  enforcement  of  every  support  order  issued  in  Ontario  courts  after  the  date  the 
legislation  came  into  effect.  That  scheme  is  in  turn  about  to  be  substantially  modified  with  the 
recent  enactment  of  the  new  Family  Responsibility  and  Support  Arrears  Enforcement  Act,19 
which,  amongst  other  changes,  will  add  new  legal  remedies  to  the  arsenal  of  enforcement  tools 
by  empowering  courts  to  suspend  a  delinquent  payor’s  driver’s  licence. 

The  other  recent  legislative  initiative  directed  at  strengthening  the  financial  obligations 

imposed  after  marriage  breakdown  is  the  federal  government’s  introduction  of  a  radically  new 

system  for  the  assessment  of  child  support  in  the  form  of  child  support  guidelines.  The 

changes  took  effect  as  of  May  1,  1997,  and  Ontario  has  also  introduced  similar  provincial 

legislation.21  While  one  of  the  goals  of  the  legislation  was  to  simplify  the  assessment  of  child 

support  through  the  creation  of  rules  based  on  a  numerical  formula,  the  application  of  the 

guidelines  can  nonetheless  raise  complex  issues,  and  for  the  foreseeable  future  the  guidelines 

will  generate  a  host  of  legal  issues  and  litigation  as  parties  seek  the  variation  of  old  orders  and 

agreements  and  also  as  they  seek  the  clarification  of  the  more  complex  aspects  of  the 
22 

guidelines. 

(iv)  Court  Structure  for  Family  Law  Cases 

The  complexity  of  modem  family  law  is  increased  by  a  somewhat  confusing  and  irrational 
court  structure.  Jurisdiction  in  family  law  cases  is  divided  between  superior  courts  (that  is,  the 
General  Division)  and  provincial  Family  Courts.  Superior  courts,  with  their  more  formal 
procedures  rendering  self-representation  extremely  difficult  and  with  their  lack  of 
specialization  in  family  law  matters,23  have  exclusive  jurisdiction  over  matters  under  the 
Divorce  Act  and  all  property  matters,  including  not  only  division  of  assets,  but  also  orders  for 


Family  Support  Plan  Amendment  Act,  1991,  S.O.  1991,  c.  5.  The  Act  substantially  amended  and  renamed  the 
Support  and  Custody  Orders  Enforcement  Act,  1985,  supra,  note  17.  The  result  was  the  Family  Support  Plan 
Act,  R.S.O.  1990,  c.  S.28.  The  Act  requires  that  an  order  called  a  support  deduction  order,  providing  for 
automatic  wage  deduction,  be  issued  every  time  an  order  for  spousal  or  child  support  is  issued  by  an  Ontario 
court,  whether  under  provincial  legislation  or  the  federal  Divorce  Act.  The  Director  of  the  Family  Support  Plan  is 
mandated  to  enforce  Jill  orders  in  default. 

S.O.  1996,  c.  31.  The  legislation  received  royal  assent  on  December  19,  1996  and  was  proclaimed  in  force  May 

7,  1997.  Driver’s  licence  suspensions  will  commence  in  September  1997.  The  legislation  will  repeal  and  replace 
the  Family  Support  Plan  Act,  supra,  note  18.  The  Family  Support  Plan  will  be  replaced  by  the  Family 
Responsibility  Office.  In  addition  to  adding  and  expanding  enforcement  powers  in  a  variety  of  ways,  the 
legislation  will  modify  the  previous  scheme  of  enforcement  by  allowing  payors  and  recipients  of  support  orders  to 
opt  out  of  the  Family  Responsibility  Office  and  the  system  of  automatic  wage  deduction. 

An  amendment  to  the  Divorce  Act  established  the  framework  for  the  use  of  child  support  guidelines  in 
applications  for  child  support  under  the  Act:  An  Act  to  amend  the  Divorce  Act,  the  Family  Orders  and 
Agreements  Enforcement  Assistance  Act,  the  Garnishment,  Attachment  and  Pension  Diversion  Act  and  the 
Canada  Shipping  Act,  S.C.  1997,  c.  1,  assented  to  February  19,  1997,  to  come  into  force  May  1,  1997.  The 
guidelines  themselves  were  introduced  through  regulation:  Federal  Child  Support  Guidelines,  SOR/97-175,  April 

8,  1997. 

Bill  128,  Uniform  Federal  and  Provincial  Child  Support  Guidelines  Act,  1997,  first  reading.  May  1,  1997. 

The  complexity  of  the  legal  issues  is  compounded  by  the  fact  that  the  changes  to  the  method  of  assessing  child 
support,  i.e.,  the  guidelines,  are  being  combined  with  changes  to  the  tax  treatment  of  child  support  payments. 

A  specialized  family  law  division  has  been  created  in  the  Toronto  General  Division.  Some  judges  are  permanent 
members  of  the  division,  but  the  majority  serve  on  periodic  rotations. 
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exclusive  possession  of  the  matrimonial  home.  They  also  have  concurrent  jurisdiction  with 
provincial  Family  Courts  over  matters  of  custody,  access  support,  paternity,  and  restraining 
orders  under  provincial  legislation. 

Provincial  Family  Courts,  with  their  less  formal  procedures  (and  no  filing  fees),  are 
where  many  low-income  clients  go  as  a  first  resort  to  resolve  their  family  law  disputes.  Unlike 
superior  courts,  provincial  Family  Courts  specialize  in  family  law  matters,  but  they  do  not 
have  jurisdiction  over  all  family  law  matters.  They  are  unable  to  handle  matters  under  the 
Divorce  Act  or  property  matters.  They  share  with  the  superior  courts  jurisdiction  over  custody, 
access,  support,  paternity,  and  restraining  orders  under  provincial  statutes,  and  also  have 
exclusive  jurisdiction  over  all  child  welfare  matters  and  over  matters  concerning  support 
enforcement. 

This  situation  of  divided  jurisdiction  creates  many  problems,  the  classic  one  being  the 
situation  of  a  defaulting  payor  who  is  responding  in  Provincial  Court  to  enforcement 
proceedings  on  the  grounds  of  inability  to  pay.  If  his  economic  circumstances  have  changed, 
the  appropriate  solution  is  a  variation  of  the  previous  support  order,  but  if  that  order  is  made 
under  the  Divorce  Act ,  he  is  required  to  bring  separate  proceedings  in  superior  court.  Different 
procedures  in  different  courts  also  create  complexity  and  confusion.  More  generally,  the 
absence  of  a  single  family  court  system  has  hindered  the  development  and  implementation  of 
coherent  and  consistent  policies  for  dealing  with  the  resolution  of  family  law  disputes. 

The  solution  to  this  complexity  has  been  obvious  for  years— the  creation  of  specialized 
unified  family  courts  with  exclusive  jurisdiction  over  all  family  law  matters.  The  complex 
federal-provincial  negotiations  that  are  required  to  create  such  courts,  which  must  be  at  the 
superior  court  level  with  federally  appointed  judges,  has  meant  that  their  implementation 
throughout  the  province  has  been  a  slow  one.  A  unified  family  court  was  first  created  in 
Hamilton  in  1977.  It  was  not  until  1995  that  three  more  such  courts  (which  are  now  referred  to 
as  General  Division,  Family  Court  Branch)  were  set  up  in  London,  Barrie,  and  Kingston.24 
Much  of  the  province  is  thus  still  not  served  by  unified  family  courts,  although  further  plans 
for  expansion  are  in  place."  Although  as  a  matter  of  formal  status,  unified  family  courts  are 
General  Division  courts,  they  retain  much  of  the  less  formal  atmosphere  and  procedures  of  the 
provincial  Family  Court.  Their  objective  is  to  create  a  “user-friendly”  environment  for  family 
law  litigants,  which  also  offers  nonlegal  support  services  including  mediation  and  counselling. 

(v)  Modern  Family  Law:  An  Area  of  High  Demand  for  Legal  Services 

Thus,  in  the  30  years  since  the  introduction  of  the  Ontario  Legal  Aid  Plan,  family  law  has 
emerged  as  a  complex  legal  regime  regulating  what  are  now  recognized  as  the  important 
individual  and  social  interests  at  stake  in  situations  where  family  relationships  have  become 
disrupted.  High  rates  of  marriage  breakdown  have  generated  an  increasing  demand,  at  all 
income  levels,  for  legal  assistance  in  the  orderly  resolution  of  the  parties’  affairs  under  this 
legal  regime. 

Family  law  cases  are,  in  general,  time-consuming,  particularly  at  the  outset.  Family  law 
clients  often  need  a  fair  amount  of  information  and  advice  before  any  legal  action  is  taken. 


The  Kingston  court  also  operates  in  Napanee,  which  is  often  counted  as  a  separate  family  court,  creating  a  total 
of  five  unified  family  courts  in  Ontario. 

These  plans  will  be  discussed  below  in  the  final  section  of  the  paper  dealing  with  systemic  reform. 
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Their  legal  position  is  not  obvious  when  they  walk  in  the  door.  Lawyers  need  to  unravel  what 
has  often  been  a  lengthy  marital  history— in  some  cases  20  or  30  years— in  order  to  assess  the 
issues  at  stake  and  advise  the  client  about  his  or  her  options.  Often  crucial  information,  such  as 
a  history  of  abuse,  does  not  emerge  until  after  a  client  has  established  a  degree  of  trust  with  the 
lawyer.  Family  law  is  also  a  very  paper-intensive  practice,  especially  at  the  beginning  of  the 
process— financial  statements,  detailed  pleadings,  and  affidavits  are  necessary  for  the 
beginning  of  any  legal  proceedings,  even  to  seek  temporary  relief. 

Family  law  clients  are  often  difficult  and  demanding  because  of  their  emotional  state  and 
look  to  their  lawyers  for  a  fair  amount  of  general  assistance  and  advice  in  reorganizing  their 
lives.  Women  who  have  left  abusive  relationships  are  in  particular  need  of  a  great  deal  of 
assistance  in  coping  with  what  they  have  been  through  and  in  reorganizing  their  lives  in  the 
face  of  opposition  and  harassment  from  controlling  and  violent  former  partners. 

Each  family  law  case  gives  rise  potentially  to  decades  of  ongoing  legal  involvement  as  the 
parties  rely  on  the  law  to  structure  their  ongoing  post-divorce  relationships.  Initial  legal 
outcomes  can  be  revisited  many  times  in  the  subsequent  years  as  support  orders  and  custody 
and  access  arrangements  require  variation  in  light  of  changed  circumstances  and  enforcement 
in  cases  of  default.  An  economic  recession,  such  as  experienced  in  Ontario  in  the  early  1990s, 
may,  for  example,  result  in  many  support  defaults  as  payors’  economic  circumstances  decline 
and  generate  numerous  proceedings  for  downward  variation  of  the  support  and  forgiveness  of 
arrears.  Changes  in  the  law  may  also  prompt  the  revisiting  of  old  arrangements.  The  recent 
enactment  of  the  federal  child  support  guidelines,  for  example,  is  predicted  to  generate  a  flood 
of  variation  requests. 

(vi)  Out-of-Court  Settlement 

It  must  be  understood  that  the  increased  need  for  legal  assistance  in  family  law  is  not 
necessarily  a  need  for  assistance  in  litigation.  With  the  exception  of  child  protection  cases,  the 
majority  of  family  law  cases  are  not  litigated  to  a  resolution.  Anecdotally,  it  is  said  that 
between  90  and  95  percent  of  family  law  cases  settle  at  some  point  in  the  process  prior  to  a 
trial— whether  by  an  agreement  between  the  parties  negotiated  by  their  lawyers  without  any 
recourse  to  the  courts,  or  by  minutes  of  settlement  incorporated  into  a  consent  order  after 
litigation  has  been  commenced,  in  some  cases  prior  to  the  hearing  of  the  first  motion  or  in 
others  after  the  first  motions,  or  after  a  settlement  conference  or  pre-trial. 

As  will  be  discussed  in  more  detail  below,  there  are  ongoing  efforts  in  family  law  to 
structure  the  process  so  as  to  promote  settlement  rather  than  litigation  in  recognition  of  both 
the  inability  of  the  majority  of  family  law  clients  to  bear  the  high  costs  of  litigation  and  the 
higher  levels  of  satisfaction  that  are  likely  with  a  negotiated  outcome  tailored  to  the  parties’ 
individual  circumstances  rather  than  one  imposed  by  a  court.  The  efforts  to  promote  settlement 
include  resort  to  alternative  dispute  resolution  techniques,  such  as  mediation,  and  the 
introduction  of  systems  of  case  management,  including  settlement  conferences  and  pre-trials, 
into  family  law  litigation.  Many  of  the  systems  that  have  been  put  in  place  to  promote 
settlement  in  family  law,  such  as  case  management,  are  heavily  reliant  on  the  involvement  of 
lawyers  to  encourage  settlement  between  court  appearances. 

The  need  for  legal  services  in  modem  family  law  is  therefore  overwhelmingly  a  need  for 
legal  assistance  in  reaching  appropriate  and  fair  settlements  against  the  existing  legal  backdrop, 
with  litigation  beyond  the  preliminary  stages  typically  being  a  solution  of  last  resort  for  only 
the  most  difficult  and  conflict  ridden  cases.  Family  law  is  therefore  what  many  have  termed  a 
very  “front-end-loaded”  process,  where  the  primary  commitment  of  lawyers’  time  is  at  the 
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beginning  of  the  process  to  assess  the  issues,  advise  the  client,  prepare  the  initial  paperwork, 
and  perhaps  bring  motions  for  temporary  relief  to  establish  a  status  quo,  and  then  to  assist  in 

settlement. 

There  remains,  of  course,  significant  variation  in  the  practices  of  individual  lawyers  and 
in  the  dominant  practices  of  the  local  family  law  bars  in  various  regions  of  the  province  in 
terms  of  their  commitment  to  early  settlement,  suggesting  the  need  for  ongoing  systemic 
reforms,  such  as  more  effective  case  management  and  severe  cost  penalties  for  unnecessary 
litigation,  to  encourage  settlement.  Some  suggest  that  these  issues  are  of  particular  concern  in 
cases  where  the  parties  are  legally  assisted,  because  the  clients  do  not  operate  under  financial 
incentives  which  would  discourage  protracted  and  unnecessary  litigation. 

The  diversity  of  family  law  cases  must  also  be  kept  in  mind.  The  levels  of  conflict 
between  the  parties  can  vary  significantly.  Some  family  law  clients  are  driven  by  extreme 
irrationality  and  hostility  and  those  cases  are  not  amenable  to  settlement.  A  disparity  of 
economic  power  between  the  parties  can  also  result  in  prolonged  litigation  as  the  wealthier 
party  (usually  the  male)  attempts  to  drag  matters  out  and  prevent  a  resolution  in  favour  of  the 
other  party  at  any  cost. 

(vs)  Changes  in  Child  Protection  Law 

The  vast  majority  of  the  family  law  cases  now  generated  as  a  result  of  our  current  social 
and  legal  circumstances  involve  situations  of  marriage  breakdown  or  the  birth  of  children 
outside  of  marriage.  However,  child  protection  cases  are  also  an  important  part  of  the  story  of 
increased  legal  needs  in  family  law,  particularly  legal  needs  in  the  legal  aid  context,  given  that 

"7  A 

it  is  typically  low-income  families  who  are  caught  by  child  protection  laws. 

Like  matrimonial  law,  the  child  protection  field  has  undergone  enormous  growth  and 
legalization  since  1967.  As  set  out  by  Professor  Nick  Bala,27  an  increased  social  commitment 
to  the  protection  of  children  at  risk  of  abuse  and  neglect  (reflected  in  an  increasing  willingness 
on  the  part  of  professionals  such  as  doctors  and  teachers  to  report  suspicions  of  child  abuse) 
and  an  increased  legalization  of  the  child  protection  process  have  combined  to  generate  a  new 
set  of  legal  needs,  the  large  part  of  which  will  of  necessity  have  to  be  met  by  legal  aid: 

Until  the  early  1960’s,  child  protection  agencies  dealt  largely  with  fairly  obvious  cases  of  abuse  and 
neglect  and  with  situations  of  adolescent  unmanageability.  ...While  the  courts  exercised  a  supervisory 
function  over  the  removal  of  children  from  their  homes  and  over  the  adoption  process,  in  practice  the 
system  tended  to  operate  informally.  Historically,  most  of  the  judges  who  sat  in  the  Family  Courts 
and  dealt  with  this  type  of  case  lacked  legal  training,  and  lawyers  rarely  appeared  in  these 
proceedings.  Parents  who  were  involved  in  the  protection  process  were  often  poorly  educated,  low- 
income  individuals  who  lacked  the  sophistication  and  resources  to  contest  the  actions  of  the  agencies. 
There  was  no  thought  given  to  notions  of  children’s  rights,  and  children  were  not  involved  in  court 
proceedings  deciding  their  futures. 


Over  the  past  few  years,  child  protection  cases  have  tended  to  constitute  between  4%  and  5  %  of  the  legal  aid 
certificates  granted  and  between  6%  and  8%  of  the  total  spending  on  family  law  certificates,  which  translated  into 
dollars  accounts  for  between  approximately  $4  and  $5.5  million  annually.  See  OLAP  Annual  Reports  for  1994, 
1995,  and  1996. 

N.  Bala,  “An  Introduction  to  Child  Protection  Problems”,  in  N.Bala,  J.  Homick,  and  V6gl,  eds.,  Canadian 
Child  Welfare  Law:  Children,  Families  and  the  State  (Toronto:  Thompson,  1990).  See  also  R.  Bamhorst,  “Child 
Protection  Legislation:  Recent  Canadian  Reform”,  in  Landau,  ed.,  supra ,  note  15,  at  254  for  a  discussion  of  the 
legislative  adoption  of  more  legalistic,  non-interventionist  approach  to  child  protection  matters. 
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In  the  last  30  years,  enormous  changes  have  occurred  in  the  child  protection  field  in  Canada.  One 
development  was  the  identification  of  the  battered  child  syndrome  in  the  early  1960s.  Until  that  time, 
doctors  and  social  workers  tended  to  suspect  physical  abuse  only  in  cases  where  there  was  a  witness 
to  the  abuse,  or  a  child  stated  that  an  assault  had  occurred.  ...Changes  in  reporting  laws  and  growing 
professional  awareness  led  to  significant  increases  in  the  number  of  reports  of  physical  abuse.  ...The 
late  1970s  and  1980s  were  marked  by  a  ‘discovery’  of  child  sexual  abuse,  similar  to  the  early 
uncovering  of  physical  abuse.  ...Changes  in  public  and  professional  awareness  have  resulted  in 
enormous  increases  in  the  rate  of  reporting  of  sexual  abuse  in  the  past  decade  .... 

The  last  decades  have  witnessed  a  number  of  highly  publicized  cases  of  physical  and  sexual  abuse, 
some  of  which  resulted  in  tragic  deaths.  There  has  also  been  growing  attention  to  the  inadequacy  of 
the  state’s  child  protection  efforts.  ...The  media  reports  have  focused  on  the  most  sensational  cases, 
but  they  have  produced  an  increased  level  of  public  and  political  awareness  of  the  child  protection 
field.  ... 

Related  to  some  of  the  fundamental  changes  in  the  child  protection  field  has  been  a  veritable 
revolution  in  the  role  of  law  and  courts  in  Canadian  society.  ...The  increased  emphasis  on  individual 
rights  has  had  a  strong  impact  on  child  protection  proceedings  in  Canada.  The  protection  process  has 
been  legalized.  There  is  a  greater  recognition  of  the  rights  of  parents  and  children;  there  are  greater 
controls  on  the  power  of  the  state  to  intervene  in  the  family.  The  child  protection  system  is  now 
premised  on  notions  of  due  process.  ...Due  process  is  not  without  its  costs,  however.  With  the 
legalization  of  the  child  protection  system  has  come  an  expanded  legal  aid  system,  to  ensure 
representation  for  indigent  parents  and,  in  many  Canadian  jurisdictions,  legal  representation  for 
children. 

In  Ontario,  the  shift  towards  a  more  legalized  system  of  child  protection  came  with  the 
enactment  in  1984  of  the  Child  and  Family  Services  Act.  Child  protection  proceedings  have 
become  much  more  complex,  in  part  out  of  a  desire  to  protect  parents’  relationship  with  their 
children.  Children  often  have  independent  representation,  provided  through  the  Official 
Guardian’s  Office,  later  renamed  the  Office  of  the  Children’s  Lawyer.  As  a  result  of  the 
legislative  preference  for  placement  with  extended  family  members  over  society  care,  many 
more  parties  are  involved,  such  as  grandparents  and  other  family  members.  The  increasing 
numbers  of  physical  and  sexual  abuse  cases  coming  through  the  child  protection  system  raise  a 
host  of  difficult  evidentiary  issues,  from  whether  a  child  can  testify  to  whether  a  counsellor’s 
notes  can  be  examined.  In  terms  of  evidentiary  complexities,  child  protection  law  has  become 
more  akin  to  criminal  law  than  family  law. 

The  complexity  of  the  legal  regime  is  compounded  by  the  nature  of  the  clientele.  The 
parents  in  child  protection  cases  are  typically  the  most  disadvantaged  and  vulnerable  within  the 
family  law  system,  and  clearly  cannot  fend  for  themselves.  Many  have  substance  abuse 
problems,  and  may  suffer  from  mental  disabilities  or  illnesses.  They  are  difficult  clients  with 
overwhelming  problems;  to  even  interview  them  and  determine  the  facts  is  a  daunting  and 
time-consuming  task.  For  these  clients,  lawyers  play  a  significant  role  beyond  representation  in 
court  hearings  to  ensure  procedural  fairness;  over  the  past  decade  they  have  assumed  an 
important  role  in  assisting  parents  in  developing  plans  for  the  return  of  their  children  and  in 
guiding  them  to  outside  agencies  for  assistance. 

The  number  of  child  protection  cases  has  continued  to  increase.  Throughout  the  1990s, 
increased  pressures  were  placed  upon  the  child  protection  system  as  it  was  forced  to  respond  to 


28 


S.O.  1984,  c.  55,  now  R.S.O.  1990,  c.  C.ll. 
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the  new  set  of  problems  posed  by  the  spread  of  crack  cocaine.  Increasing  use  of  crack  poses 
serious  risks  for  children  who  might  both  be  exposed  to  the  drugs  before  birth  and  receive 
inadequate  care  after  birth  because  of  their  parents’  addiction.  Hospitals  have  become 
increasingly  attuned  to  the  problem,  and  many  babies  are  apprehended  at  birth.  In  infant 
apprehensions  the  need  for  legal  representation  for  parents  is  even  more  crucial  than  in  other 
child  protection  cases.  Unless  some  provision  is  made  for  access  while  the  child  remains  in 
temporary  care,  no  bond  will  develop  with  the  mother,  and  she  will  likely  lose  the  child  even 
if  she  manages  to  seek  assistance  and  overcome  her  addiction. 

(vii)  The  Public  Side  of  Family  Law:  Institutional  Litigants 

In  contrast  to  criminal  law,  family  law  is  typically  understood  as  private  law,  with  the 
demand  for  legally  aided  services  generated  by  individual  choices  and  decisions.  Child 
protection  is  presented  as  the  obvious  exception.  This  is  an  inaccurate  conception  of  family 
law.  The  state  is  a  significant  player  within  the  family  law  system,  particularly  as  that  system 
touches  low-income  persons.  Provincial  Family  Court  judges  estimate  that  50  percent  of  the 
litigation  in  their  courts  is  generated  by  institutional  litigants.  The  state  and  its  agents  are 
active  participants  within  the  family  law  system,  acting  to  protect  what  are  deemed  to  be 
significant  social  interests  at  stake  in  cases  of  family  breakdown. 

In  addition  to  child  protection  proceedings,  instituted  by  child  protection  agencies 
operating  under  a  state  mandate  to  protect  children  from  harm,  the  state  also  initiates 
proceedings  in  order  to  protect  its  financial  interest  in  controlling  the  costs  of  social  assistance. 
Social  assistance  recipients  are  required,  as  a  condition  of  entitlement  to  benefits,  to  pursue  all 
private  sources  of  support.  Although  the  support  applications  are  typically  brought  in  the 
name  of  the  social  assistance  recipient,  the  proceedings  are  prompted  and  monitored  by 
representatives  of  the  municipal  welfare  agency  or  the  Ministry  of  Community  and  Social 
Services  (COMSOC).  The  state,  through  the  Family  Support  Plan  (now  the  Family 
Responsibility  Office)  has  also  largely  assumed  responsibility  for  enforcement  of  support, 
given  the  strong  linkage  between  default  in  support  obligations  and  social  assistance  costs. 

The  significant  role  of  institutional  litigants  within  the  family  law  system  is  an  important 
factor  in  understanding  the  demand  for  family  law  services.  It  not  only  provides  an  explanation 
of  the  increasing  amount  of  family  law  litigation  over  the  past  30  years,  but  also  points  to  the 
need  for  legal  representation  as  individuals  within  the  family  law  system  are  often  faced,  as  in 
criminal  law,  with  powerful  institutional  adversaries. 


See  the  Toronto  Region  Family  Courts  Committee,  Report  of  the  Working  Group  on  Unrepresented  Litigants, 
submission  to  the  Ontario  Legal  Aid  Review  (March  1997)  [hereinafter  Unrepresented  Litigants  submission  ]. 

Section  3(3)(b)  of  the  Regulations  under  the  General  Welfare  Assistance  Act  and  s.  8  of  the  Regulations  under  the 
Family  Benefits  Act  require  that  applicants/recipients  make  reasonable  efforts  to  realize  a  financial  benefit  (e.g., 
maintenance/support)  to  which  they  or  their  dependent  children  may  be  entitled. 
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(b)  History  of  Family  Law  Coverage  under  OLAP 
(i)  1967  to  1990:  Steady  Growth 

a.  The  Early  Years 

Since  the  inception  of  the  modem  Ontario  Legal  Aid  Plan  in  1967,  coverage  has  been 
provided  for  family  law  matters,  almost  exclusively  through  the  certificate  side  of  the  plan.31 
For  the  years  until  1990,  civil  cases,  in  general,  accounted  for  approximately  45  percent  of  the 
certificates  granted  by  the  Plan,32  and  of  those  approximately  80  percent  were  for  family 
law.33  Therefore,  for  most  of  the  years  of  the  Plan’s  operation,  family  law  cases  accounted  for 
approximately  36  percent  of  certificates  issued.  The  share  of  funding  was  somewhat  lower- 
family  law  cases  accounted  for  approximately  30  percent  of  the  Plan’s  spending  on  the 
certificate  program.  This  pattern  began  to  change  in  1988  when  more  certificates  started  to  be 
granted  for  immigration  and  refugee  matters— by  1992,  when  immigration  cases  reached  their 
peak,  family  law  cases  had  dropped  to  approximately  24  percent  of  the  certificates  issued  and 
accounted  for  only  23  percent  of  the  Plan’s  spending  on  certificates. 

In  the  early  years  of  the  Plan’s  operation,  coverage  of  family  law  matters  was  somewhat 
limited.  Following  the  dictates  of  section  12  of  the  Legal  Aid  Act,  1967,' 4  which  requires  that 
certificates  be  granted  for  any  superior  court  proceeding,  certificates  were  granted  primarily 
for  divorce  proceedings.35  With  the  enactment  of  the  federal  Divorce  Act  in  1968,  however, 
divorce  proved  to  be  an  area  of  rapidly  increasing  demand.  The  number  of  legally  aided 
divorce  cases  completed  jumped  from  1,613  in  1969  to  4,077  the  next  year,  and  to  6,004  in 
1972,  For  the  next  ten  years  the  number  of  completed  divorce  cases  for  which  the  Plan  was 


The  inclusion  of  family  law  cases  (then  referred  to  as  matrimonial  proceedings)  within  the  civil  legal  aid  plan  was 
recommended  by  the  Joint  Committee:  see  Ontario  Ministry  of  the  Attorney  General,  Report  of  the  Joint 
Committe  on  Legal  Aid  (Toronto:  Queen’s  Printer,  1965)  at  62-65.  The  Committee  acknowledged  that  some 
lawyers  consulted  objected  to  the  inclusion  of  divorce  on  the  grounds  that  it  was  “luxury”  and  should  only  be 
undertaken  by  legal  aid  in  cases  of  real  hardship,  but  concluded,  at  64:  “It  is  clearly  in  society’s  interest  to 
promote  public  morality  and  protect  family  life.  The  lack  of  means  to  finance  divorce  proceedings  might  result  in 
hardship  upon  the  persons  immediately  involved.”  The  Committee  recommended:  (a)  that  matrimonial  causes  in 
the  High  Court,  such  as  actions  for  divorce  and  alimony,  should  be  included  in  the  legal  aid  scheme  on  the  same 
footing  as  other  causes  of  action;  and  (b)  that  domestic  proceedings  in  the  Family  Court  should  similarly  be 
included  as  the  case  requires. 

In  the  early  years  of  the  Plan’s  operation,  the  distribution  between  civil  and  criminal  certificates  was 
approximately  equal.  The  distribution  started  to  change  in  favour  of  criminal  law  in  1972  and  had  reached  55% 
by  1981.  In  die  late  1980s  the  balance  swung  even  further  in  favour  of  criminal  law,  reaching  a  high  of  59%  in 
1989. 

Until  recendy,  OLAP’s  annual  reports  indicated  only  the  number  of  civd  certificates  issued  in  a  particular  year, 
and  did  not  break  those  numbers  down  further  into  famdy  and  non-family  cases.  The  exact  number  of  family  law 
certificates  issued  is  therefore  unavailable.  The  number  of  family  law  cases  is  documented,  however,  in  the 
Plan’s  statistics  with  respect  to  the  cases  completed  in  a  given  year  (i.e.,  cases  for  which  payment  was  claimed) 
and  it  is  from  these  that  the  percentages  have  been  drawn.  In  1969  only  64%  of  the  Plan’s  civil  cases  were 
matrimonial,  but  with  the  increasing  number  of  divorce  cases,  discussed  below,  this  quickly  rose  to  80%  by 
1973.  This  distribution  remained  fairly  constant  until  the  late  1980s,  when  the  number  of  certificates  issued  for 
immigration  and  refugee  matters  increased  significandy  and  accounted  for  a  larger  percentage  of  the  civil 
certificates  issued. 

Originally  S.O.  1966,  c.80,  now  Legal  Aid  Act,  R.S.O.  1990,  c.  L.9. 

These  would  be  proceedings  brought  under  the  federal  1968  Divorce  Act.  The  Act  required  that  divorce 
proceedings  be  brought  in  superior  court.  Divorce  proceedings  could  also  involve  requests  for  corollary  relief, 
such  as  orders  for  custody,  access,  spousal  maintenance,  and  chdd  maintenance. 


35 
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billed  per  year  would  range  between  approximately  4,500  and  6,000,  and  the  increasing 
numbers  and  costs  of  divorce  cases  was  frequently  expressed  as  a  concern  in  the  Plan’s  annual 

reports.36 

Except  for  child  protection  proceedings,37  the  discretion  that  existed  under  section  13  of 
the  Legal  Aid  Act  to  grant  certificates  for  proceedings  in  provincial  Family  Court  was  not 
frequently  exercised  in  the  Plan’s  early  years.  In  the  mid-1970s  the  Plan  began  to  place  per 
diem  duty  counsel  in  the  provincial  Family  Courts  to  provide  some  support  and  assistance  to 
unrepresented  litigants. 

The  wave  of  family  law  reform  which  began  in  the  1970s  placed  many  new  legal  issues  in 
provincial  court,  as  well  as  the  superior  courts,  and  by  the  late  1970s  the  Plan  had  begun  to 
issue  many  more  certificates  for  proceedings  in  Family  Court.  The  number  of  certificates 
issued  by  the  Plan  in  family  law  matters  continued  to  increase  throughout  the  1980s,  as  the 
family  law  reform  process  continued,  generating  new  pieces  of  federal  and  provincial 
legislation,  and  as  Ontario,  like  many  other  jurisdictions,  experienced  increasing  rates  of 
marriage  breakdown  and  divorce. 

b.  Growth  Patterns w 

Table  4  attempts  to  chart  the  growth  of  the  family  law  component  of  the  Ontario  Legal 
Aid  Plan  in  the  20-year  period  from  1970  to  1990. 


The  1971  OLAP  Annual  Report  noted  the  adoption  of  more  restrictive  financial  criteria  for  the  issuance  of 
divorce  certificates  in  an  attempt  to  contain  the  rising  costs.  In  November  1971  the  Attorney  General  wrote  to  the 
Treasurer  of  the  Law  Society  expressing  concerns  over  the  cost  of  uncontested  divorces.  The  Law  Society 
responded  by  reducing  the  block  tariff  for  uncontested  divorces  from  $375  to  $300.  It  also  established  a  pilot 
project  in  1972  in  Carleton  county  to  determine  whether  uncontested  divorces  could  be  processed  more  cheaply 
through  the  area  director’s  office  with  the  assistance  of  duty  counsel.  Once  it  had  been  determined  by  a  solicitor 
acting  on  an  advice  certificate  granted  by  the  Plan  that  there  were  no  unresolved  ancillary  issues  and  that  the 
applicant  was  thus  involved  in  an  uncontested  divorce  action,  the  area  director’s  office  would  be  responsible  for 
typing  and  processing  the  pleadings  and  duty  counsel  would  represent  the  applicants  at  trial  (see  1972  OLAP 
Annual  Report).  The  conclusion  drawn  from  the  pilot  project  by  the  Legal  Aid  Committee  (LAC)  was  that  the 
efficient  operation  of  the  project  would  require  the  employment  of  more  staff  on  a  full-time  basis,  which  would 
increase  the  administrative  costs  of  the  Plan.  More  importantly,  responding  to  the  criticisms  of  the  project  which 
had  been  voiced  by  the  profession,  the  LAC  noted  that  no  saving  could  justify  “the  erosion  of  the  solicitor  client 
relationship”.  The  LAC  therefore  recommended  against  continuation  of  the  project,  and  instead  recommended 
that  the  block  fee  for  uncontested  divorces  should  be  reduced  to  approximate  the  cost  experienced  in  the  Ottawa 
project,  which  was  $230  net  per  case  (see  1973  OLAP  Annual  Report). 

F.M.  Fraser  notes  approvingly  the  Ontario  Legal  Aid  Plan’s  provision  of  counsel  to  parents  in  protection 
hearings:  “Children  in  Need  of  Protection”,  in  Mendes  da  Costa,  ed.,  supra ,  note  2,  at  67. 

The  duty  counsel  role  was  performed  by  members  of  the  private  bar  paid  a  per  diem  rate  by  the  Plan. 

In  1970,  2,647  of  the  completed  family  law  cases  were  brought  in  provincial  Family  Court.  That  number  had 
risen  to  6,206  by  1980  and  9,041  in  1990.  Although  the  numbers  increased  significantly,  the  proportion  of  legally 
aided  family  law  cases  brought  in  provincial  Family  Court  remained  fairly  constant  between  1970  and  1990  at 
about  one-third. 

All  of  the  data  in  this  section  are  taken  from  the  OLAP  Annual  Reports. 
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TABLE  4 

GROWTH  IN  FAMILY  LAW  CERTIFICATE  COMPONENT 

OF  OLAP:  1970-1990 


Family 

Certificates 

Issued* 

% 

Change 

Completed 

Family 

Cases 

% 

Change 

Total  Cost 
Family 
Certificates 
($  mil)** 

% 

Change 

Average 
Cost  per 
Case($) 

% 

Change 

1970 

14,818 

9,471 

2.5 

267 

1975 

27,600 

86.3 

12,835 

35.5 

4.0 

59.1 

314 

17.6 

1980 

30,680 

11.2 

18,047 

40.6 

7.1 

75.6 

392 

24.8 

1985 

29,920 

-2.5 

22,323 

23.7 

13.9 

95.9 

621 

84.2 

1990 

32,653 

9.1 

27,830 

24.7 

29.5 

112.9 

1,060 

70.7 

Source:  OLAP  Annual  Reports 


*  Note:  these  figures  are  approximate  as  the  Annual  Reports  only  indicate  the  number  of  civil  certificates 
issued.  1970  figures  are  based  on  the  assumption  that  70%  of  civil  certificates  were  family;  1975,  1980,  and 
1985  figures  based  on  80%  estimate;  1990  figures  based  on  57%  estimate. 

**  Note:  These  figures  represent  the  spending  on  completed  cases. 

The  number  of  family  law  certificates  issued  grew  from  approximately  14,000  in  1970  to 
32,000  in  1990,  an  increase  of  120  percent.41  While  the  increase  was  large,  it  should  be  noted 
that  it  was  less  than  the  growth  of  the  Plan  over  all  in  those  years.  The  total  number  of 
certificates  issued  annually  by  the  Plan  increased  by  213  percent  in  that  period,  from  42,000  in 
1970  to  132,439  in  1990. 

The  costs  of  the  family  law  certificate  program  grew  at  a  higher  rate,  increasing  from 
approximately  $4  million  in  1970  to  almost  $30  million  in  1990,  an  increase  of  650  percent. 
Once  again,  the  increase  in  family  law  costs  was  not  as  great  as  the  increase  in  the  Plan’s 
overall  costs  for  certificates.  The  total  costs  of  the  certificate  program  increased  from  $7.7 
million  in  1970  to  $123.1  million  in  1990,  an  increase  of  1,500  percent . 

The  average  cost  of  a  family  case  rose  from  $267  in  1970  to  $1,060  in  1990.  The  average 
cost  of  a  case  in  provincial  Family  Court  rose  from  $83.30  in  1970  to  $1,120  in  1990. 

Several  factors  likely  contributed  to  the  increasing  cost  of  family  law  cases  during  this 
period:  inflation;  the  tariff  increases  which  took  effect  in  1973,  1979,  1982,  1983,  and  1986; 
and  changing  patterns  of  family  litigation,  reflecting  the  increasing  complexity  of  family  law  as 
a  result  of  legislative  reforms. 

c.  Coverage  Patterns 

By  1990,  the  Plan  thus  provided  fairly  broad  and  comprehensive  coverage  of  family  law 
matters.  If  the  financial  eligibility  rules  were  met,  certificates  were  available  for  the  entire 
range  of  family  law  matters  in  instances  where  there  was  merit  to  the  case.  Table  5  shows  the 
breakdown  of  family  law  cases  that  had  emerged  by  1990. 


41 


Note  that  these  cost  figures  are  based  on  expenditures  on  completed  cases.  Interim  payments  on  cases  not 
completed  are  not  included.  These  figures  thus  underestimate  total  spending  on  family  law  certificates  in  a  given 
year. 
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TABLE  5 

FAMILY  LAW  CASE  MIX,  1990 


No.  of  Cases 
Completed 

Cost  ($) 

Average  Cost  ($) 

Uncontested  Divorce 

6,750 

5,004,166 

741 

Contested  Divorce 

2,995 

5,440,803 

1,817 

FLA/CLRA 

12,530 

13,366,763 

1,067 

CFSA 

1,940 

2,660,0 66 

1,371 

Other 

3,615 

3,020,497 

836 

Total  for  all  types  of  family  law 
certificate  cases 

27,830 

29,492,295 

(average  cost  of  all  family 
law  cases  $1,060) 

Source:  OLAP  1990  Annual  Report 


Applications  under  provincial  legislation  for  support,  property,  and  custody  and  access 
accounted  for  45  percent  of  the  cases.  Divorce  cases  were  the  other  major  area  of  coverage, 
accounting  for  35  percent  of  the  total,  and  of  those,  well  over  two-thirds  were  uncontested 
divorces.  Child  protection  cases  accounted  for  only  7  percent  of  the  cases  completed  in  1990 
and  9  percent  of  the  total  spending  that  year  on  family  law  certificates. 

With  respect  to  the  court  in  which  legally  aided  family  law  matters  were  being  litigated,  in 
1990  9,041  of  the  completed  family  law  cases  (approximately  one-third)  were  brought  in 
provincial  Family  Court. 

iL  Delivery  Models 

Family  law  coverage  was  provided  almost  exclusively  through  the  certificate  system, 
supplemented  by  duty  counsel  who  provided  summary  advice  and  representation  on  simple 
matters,  such  as  requesting  adjournments  on  motions  or  consent  orders.42  The  community  legal 
clinics,  introduced  in  the  1970s  were,  as  a  matter  of  general  policy,  precluded  from  dealing 
with  family  law  matters,  as  their  mandate  was  to  deal  with  legal  needs  not  covered  by  the 
certificate  side  of  the  Plan.  Some  community  clinics  have,  over  the  years,  taken  on  a  small 
number  of  family  law  cases,  usually  in  situations  where  a  family  law  issue  is  combined  with 
other  legal  matters  dealt  with  by  the  clinic,  such  as  social  assistance.  Justice  for  Children  and 
Youth  does  the  most  family  law  work,  taking  on  cases  involving  the  unique  needs  of  its  client 
population,  older  children  living  apart  from  their  parents.44  As  well,  Community  Legal 
Education  Ontario  (CLEO)  has  taken  on  a  role  in  developing  public  legal  education  materials 
on  a  range  of  family  law  matters. 


In  addition  to  duty  counsel  working  in  family  courts,  the  Plan  also  supports  a  number  of  what  are  called  duty 
counsel  climes  in  neighbourhood  settings,  where  a  lawyer,  paid  by  the  Plan  as  duty  counsel,  is  available  for  a 
certain  number  of  hours  a  week  to  provide  summary  legal  advice  on  a  range  of  issues,  which  might  include 
family  law  matters. 

In  the  1995  fiscal  year,  for  example,  the  community  legal  clinics  opened  files  in  127  family  law  cases.  They 
offered  summary  advice  in  8,012  family  law  cases,  most  of  which  would  have  involved  referrals. 

Thus  the  clinic  does  some  support  applications  brought  by  independent  children  against  their  parents,  and  also 
deals  with  the  legal  problems  of  children  who  have  been  made  Crown  wards.  It  has  dealt  with  several  cases  of 
sibling  access. 
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As  will  be  discussed  further  below,  the  Plan  generally  remained  resistant  to 
experimentation  with  other  delivery  models,  such  as  a  staff  model  or  clinic  model,  to  augment 
in  any  significant  way  the  delivery  of  family  law  services  under  the  judicare  system.45  Within 
the  context  of  the  judicare  delivery  model,  the  Plan  did,  during  the  1980s,  begin  some 
innovative  programs  to  deliver  family  law  services  more  effectively.  These  will  be  outlined 
below. 


(1)  Victims  of  Spousal  Assault  Program 

In  the  mid-1980s  the  Plan  began  to  respond  to  concerns  about  the  often  inadequate 
services  being  provided  to  abused  women.  A  special  duty  counsel  program  to  provide 
assistance  to  victims  of  spousal  assault  was  introduced  in  1986  in  response  to  the  difficulties 
women  in  shelters  were  encountering  in  obtaining  timely  legal  advice  and  representation.46  The 
program  authorized  institutions  or  agencies,  such  as  women’s  shelters,  to  conduct  a  simple 
financial  eligibility  test  using  special  forms,  which  then  allowed  a  qualifying  woman  to  receive 
legal  advice  from  the  lawyer  of  her  choice,  who  would  be  paid  by  the  Plan  at  duty  counsel 
rates.  Originally  the  program  provided  for  one  hour  of  free  legal  services,  but  it  was 
subsequently  increased  to  two.  Other  efforts  were  also  made  to  ensure  that  the  Plan  met  the 
needs  of  abused  women  more  effectively.  A  notice  was  inserted  in  the  Legal  Aid  Bulletin 
encouraging  lawyers  to  act  for  battered  spouses.  In  November  1986,  in  conjunction  with  the 
Law  Society,  the  Plan  offered  a  training  session  for  lawyers  on  representing  battered  women. 
Participants  in  the  course  became  eligible  to  enter  the  Plan’s  newly  created  Family  Violence 
Legal  Aid  Panel.  A  session  on  the  same  topic  was  introduced  into  the  bar  admission  course. 

(2)  Funding  of  Mediation 

In  1983,  after  the  enactment  of  the  Children's  Law  Reform  Act,  the  Law  Society’s  Legal 
Aid  Committee  established  a  subcommittee  to  examine  the  effectiveness  of  mediation  and 
custody  assessments  in  the  resolution  of  family  law  disputes  and  to  make  recommendations 
about  the  use  of  these  services  by  the  Plan.  It  subsequently  obtained  approval  of  and  funding 
for  a  Family  Mediation  Project,  which  was  to  run  for  three  years,  and  was  intended  to  provide 
a  cost-benefit  analysis  of  mediation  to  determine  if  there  would  be  long-term  savings  if 

<4.  *7 

mediation  were  funded.  The  enactment  of  the  1985  Divorce  Act  and  the  1986  Family  Law 
Act ,  both  of  which  contemplated  an  increased  role  to  be  played  by  mediators,  required  the 
subcommittee  to  make  recommendations  about  mediation  before  the  completion  of  their 
mediation  study.  As  a  result,  in  1986  the  Law  Society,  following  the  subcommittee’s 
recommendations,  approved  payments  by  the  Plan  to  mediators— both  lawyers  and  non¬ 
lawyers.48  The  experience  of  the  Plan  has  been,  however,  that  very  few  lawyers  working  on 


On  this  theme,  see  the  discussion  in  note  36,  supra,  of  the  decision  not  to  proceed  with  a  staff  model  for 
uncontested  divorces. 

See  1986  OLAP  Annual  Report. 

The  pilot  project  was  never  completed  because  federal  funding  was  discontinued  part  way  through.  The  initial 
data  suggested,  however,  that  mediation  too  early  after  separation  and  as  an  alternative  to  litigation  was  not  cost- 
effective:  see  George  Biggar,  Deputy  Director,  Legal  and  Ramona  Wildman,  Area  Director,  Simcoe  County, 
Ontario  Legal  Aid  Plan  Settlement  Conference  Program  (December  1,  1994). 

See  1986  OLAP  Annual  Report.  The  policy  adopted  was  that  up  to  five  hours  of  mediation  would  be  paid  for  as 
a  disbursement  without  prior  authorization. 
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certificates  request  disbursements  for  mediation.  Several  explanations  are  possible.  In  some 
family  courts  mediation  services  are  available  without  cost,  thus  removing  the  need  for  funding 
by  the  Plan.  Alternatively,  the  tariff  rate  paid  by  the  Plan  for  private  mediators  is  lower  than 
the  standard  rate  charged  by  mediators,  which  may  have  discouraged  private  mediators  from 
taking  on  legal  aid  cases.  It  is  also  true,  as  we  will  discuss  in  more  detail  below,  that  the 
effectiveness  and  appropriateness  of  mediation  in  family  law  cases  remains  a  subject  of 
controversy,  and  family  lawyers  vary  in  the  extent  to  which  they  have  integrated  mediation 
into  their  practices.  Many  lawyers  also  draw  on  mediation  skills  in  their  own  settlement 
negotiations. 

(3)  Legal  Aid  Settlement  Conference 50 

In  the  mid-1980s,  as  alternative  dispute  resolution  gained  prominence,  the  Plan  began  to 
incorporate  mediation  techniques  into  the  program  of  voluntary  settlement  conferences  that  had 
been  conducted  by  the  area  director  and  staff  lawyers  in  the  Metropolitan  Toronto  area  since 
the  1970s.  These  conferences  were,  at  least  in  theory,  voluntary— clients  were  not  forced  to 
attend,  and  certificates  were  not  made  conditional  on  attendance  or  a  failure  to  settle  the 
issues.51  Parties,  together  with  their  counsel,52  attended  a  meeting  where  the  area  director  or 
staff  lawyer  attempted  to  mediate  the  dispute.  These  meetings  generally  took  place  after  the 
interim  proceedings  were  completed  and  at  about  the  time  the  parties  were  seeking 
authorization  to  go  to  pre-trial  or  trial.  It  was  the  belief  of  the  Plan  administrators  that  the 
parties  were  more  ready  to  settle  at  this  point  than  shortly  after  separation,  the  time  when  most 
conventional  mediation  is  attempted. 

The  settlement  conferences  proved  very  successful.  By  1989  the  Plan  decided  to  extend 
the  program  throughout  the  province.  The  principles  of  the  program  were  clarified,  including  a 
recognition  that  such  conferences  would  not  be  conducted  in  cases  where  there  was  a  history  of 
physical  violence  between  the  parties  or  child  abuse.  During  the  next  two  years,  area  directors 
were  trained  in  the  use  of  interest-based  bargaining  and  mediation  techniques,  and  the  program 
began  in  earnest  in  the  fiscal  year  1991-92.  By  1993,  the  demand  for  the  conferences 
outstripped  the  ability  of  area  directors  and  staff  lawyers  to  provide  the  service.  The  Plan 
therefore  expanded  the  program  by  training  members  of  the  private  bar  to  assist  area  directors 
by  conducting  settlement  conferences  in  five  locations— Toronto,  London,  Windsor,  Ottawa, 


49 


50 


See  Biggar  and  Wildman,  supra,  note  47. 
Ibid . 


Some  complaints  have  been  raised  of  legally  aided  clients,  including  abused  women,  being  coerced  into 
settlement  conferences  by  the  threat  of  a  withdrawal  of  their  certificate  if  they  did  not  participate.  See  Ontario 
Association  of  Interval  and  Transition  Houses,  Locked  In;  Left  Out:  Impacts  of  the  Progressive  Conservative 
budget  cuts  and  policy  initiatives  on  abused  women  and  their  children  in  Ontario  (November  1996)  [hereinafter 
OAITH  study]  and  Mothers  on  Trial,  Family  Violence— Family  Law  Violence :  Women’s  Experiences  in  Family 
Law  Proceedings  (Toronto:  August  1993).  The  extent  to  which  the  settlement  conferences  entail  mediation  also 
varies;  in  some  cases  the  settlement  conferences  are  conducted  more  like  adjudications  than  mediations.  The 
settlement  conference  program,  like  many  other  aspects  of  the  certificate  program,  is  decentrally  administered  by 
area  directors  throughout  the  province,  which  has  resulted  in  inconsistent  interpretation  and  application  of 
policies.  The  Plan  has  attempted,  with  the  limited  resources  devoted  to  administration,  to  provide  training  to  area 
directors,  but  it  is  arguable  that  the  Plan  has,  in  the  past,  devoted  insufficient  resources  to  both  training  and 
communications. 


52 


The  attendance  of  counsel  differentiates  the  legal  aid  settlement  conferences  from  standard  mediation,  where 
counsel  may  have  advised  the  parties  previously,  but  are  not  present  during  the  mediation. 
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and  Hamilton.  The  numbers  of  settlement  conferences  conducted  by  the  Plan  has  continued  to 
grow  every  year.53 

Over  70  percent  of  legally  aided  clients  who  make  use  of  the  settlement  conference 
program  are  able  to  folly  or  partially  resolve  their  family  law  issues  without  having  resort  to 
lengthy  and  expensive  trials— saving  the  Plan,  on  average,  about  $1,900  per  case.  The  issues 
in  the  cases  settled  in  order  of  frequency  are  access,  child  support,  child  custody,  property 
division,  other  (which  would  include  responsibility  for  debt  payments,  applications  to  change 
name,  etc.),  and  spousal  support.  The  settlement  conferences  have,  in  general,  been  well 
received  by  legal  aid  clients,  although  there  have  been  some  complaints  about  coercion  to 
participate.54  Although,  as  we  will  show  below,  the  Plan’s  costs  on  the  family  law  side  of  the 
certificate  program  continued  to  escalate  during  the  1990s,  the  costs  would  likely  have  been 
significantly  greater  had  the  program  not  been  in  place. 

(4)  Green  Form  Program 

The  “Green  Form”  was  a  pilot  project  established  in  1988  in  the  District  of  Waterloo, 
modelled  on  a  system  in  England,  which  allowed  lawyers  to  determine  the  financial  eligibility 
of  clients  and  provide  them  with  up  to  four  hours  of  legal  advice  on  any  matter  excluding  real 
estate  matters.  In  Waterloo  almost  half  of  the  completed  cases  involved  matrimonial  matters, 
suggesting  that  it  was  responding  to  a  real  need  for  initial  advice  in  family  law  matters.  The 
program  was  initially  found  to  be  cost-effective  given  that  it  dispensed  with  the  administrative 
costs  associated  with  issuing  a  certificate.  In  1990  the  expansion  of  the  program  to  Simcoe 
(Barrie  and  area)  and  Middlesex  (London  and  area)  Counties  was  approved.  The  expanded 
program  proved  in  the  end  not  to  be  cost-effective  given  the  lack  of  restriction  on  the  matters 
that  could  be  dealt  with  and  was  cancelled  during  the  1990s  as  the  Plan  attempted  to  bring 
costs  under  control. 

e.  Accessibility  Issues 

The  comprehensive  coverage  of  family  law  matters  under  the  Ontario  Legal  Aid  Plan  by 
1990  and  the  relatively  large  numbers  of  family  law  certificates  granted  suggests  a  system 
operating  effectively  to  meet  the  needs  of  low-income  clients  in  family  law  matters— especially 
when  compared  with  legal  aid  systems  in  other  jurisdictions  which  provided  little  in  the  way  of 
civil  legal  aid.  The  Plan  was  not  without  its  problems  in  the  family  law  area,  however.  Some 
concerns  had  been  raised  about  quality  of  service,  in  particular  with  respect  to  the  sensitivity  of 
lawyers  doing  legal  aid  work  to  the  problems  of  abused  women.55  There  were  also  some 
problems  of  accessibility.  Some  family  law  clients  experienced  difficulties  finding  a  lawyer 
willing  to  accept  a  legal  aid  certificate.56  While  a  review  of  the  Plan  commissioned  by  the 


The  number  of  settlement  conferences  has  risen  from  876  in  1992-93  to  4,049  in  1995-96.  Settlement 
conferences  will  be  discussed  more  extensively  in  the  last  part  of  the  paper  dealing  with  systemic  changes  to 
family  law. 

See  supra,  note  51. 

See  Abt  Associates  of  Canada,  Comprehensive  Review  and  Evaluation  of  the  Ontario  Legal  Aid  Plan,  prepared 
for  Department  of  Justice  and  Ontario  Ministry  of  the  Attorney  General  (Ottawa:  December  1992). 

We  do  not  deal  with  the  problems  of  access  to  family  law  legal  services  created  by  the  financial  eligibility  criteria 
for  legal  aid.  Issues  of  eligibility,  and  unmet  legal  needs  created  by  restrictive  eligibility  criteria,  are  beyond  the 
scope  of  this  paper. 
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Ontario  Ministry  of  the  Attorney  General  and  the  federal  Department  of  Justice  in  1988  and 
completed  in  1992  concluded  that  in  general  the  availability  of  lawyers  willing  to  accept 
certificates  was  not  posing  an  access  problem  for  most  clients,57  there  were  problems  in  some 
areas.  The  review  noted  both  the  significantly  lower  rate  of  participation  in  the  Plan  by 
lawyers  in  Metropolitan  Toronto  than  in  other  parts  of  the  province  (29  percent  compared  to 
56  percent),  and  the  particular  difficulties  abused  women  had  in  finding  lawyers  willing  to 
take  their  cases.59 

Earlier,  in  1989  the  Legal  Aid  Committee  had  established  a  subcommittee  to  investigate 
concerns  which  had  been  expressed  about  the  delivery  of  legal  aid  to  family  law  clients  in 
Metropolitan  Toronto.  The  Sub-Committee  on  the  Delivery  of  Legal  Aid  Services  in  Family 
Law  in  Metropolitan  Toronto  concluded  that  there  were  some  problems  of  access  in  Toronto- 
18  percent  of  clients  surveyed  reported  having  to  speak  to  three  or  more  lawyers  before 
finding  one  that  would  retain  their  case  on  a  legal  aid  certificate;  approximately  50  percent  of 
the  lawyers  in  Toronto  who  practised  family  law  indicated  that  they  turned  clients  away 
because  they  were  on  a  legal  aid  certificate;  a  majority  of  women’s  shelters  reported  that  their 
clients  had  difficulty  finding  counsel  and  some  reported  dwindling  referral  lists.60 

One  approach  considered  by  the  Sub-Committee  as  a  solution  to  the  problems  of  access 
was  the  establishment  of  a  pilot  project  to  determine  whether  a  staff-model  family  law  clinic 
could  better  meet  the  needs  of  Toronto’s  legal  aid  clients  for  services  in  family  law.  The 
argument  considered  was  that  augmentation  of  the  current  delivery  system  with  such  a  staff 
office  could  improve  access  by  making  services  immediately  available  to  any  client  who  had 
difficulty  finding  a  lawyer  and  would  also  offer  the  services  of  motivated  and  experienced 
counsel  who  would  react  with  sensitivity  to  the  particular  problems  and  needs  of  family  law 
clients.  A  majority  of  the  Sub-Committee  rejected  that  proposal  and  instead  recommended 
modifications  to  the  Plan’s  tariffs  and  administrative  procedures  that  would  make  participation 
in  the  Plan  more  attractive  to  family  law  practitioners.61  Further  training  sessions  on 
representing  battered  women  were  recommended  as  a  way  of  sensitizing  the  bar  to  the 
particular  needs  of  family  law  clients. 

While  generally  problems  of  access  were  reported  in  the  larger,  more  densely  populated 
communities,  some  rural  areas  also  experienced  difficulties.  In  some  parts  of  Simcoe  County, 
for  example,  there  were  no  local  lawyers  available  to  take  family  law  certificates  given  the 


Abt  Associates  of  Canada,  supra ,  note  55,  at  103.  The  review  included,  at  103,  the  results  of  a  survey  of  recendy 
divorced  persons  who  received  legal  aid.  Seventy-five  percent  of  the  respondents  reported  that  the  first  lawyer 
they  contacted  agreed  to  handle  their  case.  The  majority  who  were  not  accepted  as  clients  by  the  first  lawyer 
contacted  were  able  to  find  a  lawyer  after  one  or  two  more  attempts. 

Ibid.,  at  153. 

Ibid.,  at  205-16.  Shelter  workers  reported  that  even  lawyers  willing  to  do  some  legal  aid  family  law  work  often 
refused  to  take  abuse  cases,  which  were  viewed  as  more  difficult.  The  review  found  numerous  problems  of 
access  experienced  by  abused  women  in  addition  to  the  unavailability  of  lawyers  to  handle  their  cases,  including 
lack  of  awareness  of  the  Plan,  lengthy  application  procedures,  insensitivity  of  staff  to  the  problems  of  abused 
women,  difficulty  in  obtaining  certificates,  and  dissatisfaction  with  the  representation  provided  by  their  lawyers. 

Law  Society  of  Upper  Canada,  Sub-Committee  of  the  Legal  Aid  Committee,  Report  of  the  Sub-Committee  on  the 
Delivery  of  Legal  Aid  Services  in  Family  Law  in  Metropolitan  Toronto  (October  1990)  [hereinafter  Report  of  the 
Sub-Committee ]. 

Recommendations  included  an  increase  to  the  civil  tariff,  simplification  of  the  Plan’s  billing  procedures, 
streamlining  of  the  disbursements  process,  and  consistent  timely  payment  of  lawyers’  accounts. 
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availability  of  more  remunerative  work.  This  prompted  a  proposal  in  1990  by  the  area’s 
community  legal  clinic  for  a  pilot  project  in  which  it  would  be  allowed,  through  a  transfer  of 
funds  from  the  certificate  side  of  the  plan  to  the  clinic,  to  deliver  some  family  law  services  in 
the  county.  Again,  the  proposal  of  an  alternative  delivery  model  to  meet  problems  of  access 
was  rejected,  and  instead,  the  Plan  introduced  some  administrative  initiatives  to  attract  lawyers 
to  the  Plan  and  to  ensure  that  lawyers  from  one  part  of  the  county  would  be  available  to  those 

63 

clients  and  areas  that  were  underserviced. 

/  The  Tariff 

By  1990,  the  family  law  tariff  had  emerged,  in  the  view  of  the  Legal  Aid  Committee  and 
family  law  practitioners,  as  the  major  problem  with  the  Plan’s  operation  in  the  family  law 
area.  Unlike  criminal  law,  where  the  tariff  was  largely  organized  on  a  system  of  block  fees, 
the  civil  tariff  was  based  on  hourly  rates,  with  the  only  block  fee  of  any  significance  being  that 
for  an  uncontested  divorce.  There  was  no  special  tariff  available  for  family  law  cases— all  civil 
cases  were  governed  by  the  same  tariff  which  was  basically  modelled  on  tort  actions  such  as 
motor  vehicle  litigation.  By  1990  strong  criticisms  were  being  voiced  about  the  inadequacy  of 
the  rates  of  compensation  in  family  law  cases  under  the  existing  tariff,  given  the  legislative  and 
procedural  changes  in  family  law,  which  had  rendered  family  law  cases  much  more  time¬ 
intensive,  and  the  high  overhead  of  a  family  law  practice.  More  generally,  the  civil  tariff, 
directed  to  actions  culminating  in  a  trial,  was  viewed  as  inappropriate  to  the  conduct  of  modem 
family  law  litigation  where  most  of  the  lawyer’s  efforts  are  invested  in  the  initial  stages  of  the 
proceeding,  laying  the  groundwork  for  an  eventual  settlement.64 

(ii)  1990  to  1995:  Fiscal  Concerns  and  Escalating  Costs 

a,  Cost  Containment  Measures:  Pilot  Projects  and  Settlement  Conferences 

In  the  1990s  issues  of  cost  control  came  to  the  fore.  In  October  1991,  the  Ontario 
government  announced  that  it  would  review  a  number  of  areas  of  government  spending, 
including  the  Ontario  Legal  Aid  Plan.  As  a  result,  Convocation  directed  that  subcommittees 
examine  in  detail  the  criminal,  family,  and  immigration  and  refugee  tariffs,  with  the  objective 
of  determining  whether  cost  savings  could  be  realized  that  would  assist  the  Ontario  government 
to  improve  its  fiscal  position  while  at  the  same  time  maintaining  the  quality  of  legal  services 
delivered  through  the  Plan.65  During  the  course  of  the  subcommittees’  deliberations,  it  became 
clear  that  the  Attorney  General  was  committed  to  pursuing  alternatives  to  judicare  through  the 


Simcoe  Legal  Services  Clinic,  Family  Law  Project  Proposal,  prepared  for  presentation  to  the  Legal  Aid  and 
Clinic  Funding  Committees  of  the  Law  Society  of  Upper  Canada  and  the  Ontario  Legal  Aid  Plan  (January  31, 
1990). 

See  Simcoe  Legal  Services,  submission  to  Ontario  Legal  Aid  Review  (March  1997).  One  initivative,  referred  to 
as  the  “short  list”,  was  a  program  under  which  lawyers  agreed  to  accept  legal  aid  certificates  for  a  specified 
period  of  time  only  (one  month).  Their  names  were  placed  on  a  list  given  to  applicants  for  certificates  who 
experienced  difficulty  finding  a  lawyer.  Another  initiative  was  the  introduction  of  the  “Green  Form  Plan”  in 
Simcoe  County. 

These  criticisms  were  reflected  in  the  Report  of  the  Civil  Tariff  Sub-Committee  (June  1991)  which  was  adopted  by 
Convocation. 

Report  on  the  Tariff  Recommendations  of  the  Legal  Aid  Committee  of  the  Law  Society  of  Upper  Canada  (June 
1992). 
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establishment  of  staff  clinics  on  a  pilot  project  basis.  As  it  appeared  at  the  time  that  the 
government’s  efforts  would  be  focused  on  family  law  staff  clinics,  the  Family  Law  Tariff 
Review  Sub-Committee  was  asked  to  express  its  views  on  the  establishment  of  such  clinics. 

The  Family  Law  Tariff  Review  Sub-Committee  reported  in  June  1992. 66  Its  major 
recommendation  was  an  endorsement  of  an  earlier  subcommittee  report  on  the  civil  tariff 
adopted  by  Convocation  in  1991,  which  had  recommended  a  restructuring  of  the  tariff  to  make 
it  more  responsive  to  current  family  law  needs.  The  1992  report  also  concluded  that  the  family 
law  component  of  the  plan  could  not  withstand  funding  cuts  without  jeopardizing  the  interests 
of  family  law  clients,  who  were  predominantly  women,  and  that  in  fact  a  substantial  increase 
in  the  hourly  tariff  was  required.  The  attempt  to  save  costs  by  establishing  clinics  for  the 
delivery  of  family  law  services  was  viewed  as  a  misguided  attempt  to  control  expenditures  that 
would  only  prejudice  the  interests  of  family  law  clients  who  are  primarily  women.  The  right  of 
the  individual  to  freely  choose  her  counsel  was  seen  as  fundamental  to  ensuring  adequate 
access  to  legal  services.  The  Sub-Committee  recommended  instead  that  the  funds  earmarked 
for  the  establishment  of  the  staff  office  be  used  to  raise  the  tariff.  Cost  savings  were  proposed 
through  the  reduction  of  the  block  fee  for  uncontested  divorces  and  through  the  intensification 

of  the  ongoing  efforts  to  rationalize  and  streamline  the  court  and  administrative  procedures  in 

68 

the  practice  of  law. 

Despite  the  recommendations  of  the  Sub-Committee,  Convocation  committed  itself  to 
working  with  the  Ministry  of  the  Attorney  General  to  explore  alternative  options  to  the 
judicare  system,  and  three  family  law  pilot  projects  were  eventually  approved  by  Convocation 
in  1993.  In  the  end,  only  one  became  operative— the  Divorce  Office.  Because  the  pilot  projects 
are  a  distinct  strand  in  the  story  of  the  family  law  services  offered  by  the  Plan,  they  will  be 
discussed  in  more  detail  in  a  separate  section  below. 

In  addition  to  approval  of  the  pilot  projects  as  part  of  a  cost-saving  strategy,  the  Plan  also 
began,  during  this  period,  to  implement  in  earnest  its  voluntary  settlement  conference 
program,  which  has  been  detailed  above. 

b.  The  New  Family  Law  Tariff 

While  some  cost-saving  modifications  to  the  criminal  tariff  were  implemented  in  1993,  no 
cuts  were  made  to  family  law.  Rather,  the  1991  recommendations  for  a  restructuring  of  the 
family  law  tariff  were  finally  implemented  and  took  effect  July  15,  1993.  The  restructured 
tariff  was  organized  around  the  principle  of  maximum  hours  based  on  time/issue  allotments  up 
to  the  end  of  the  first  pre-trial,  rather  than  the  less  generous  maximums  related  to  steps  in  a 


Report  of  the  Family  Law  Tariff  Review  Sub-Committee  to  the  Legal  Aid  Committe  of  the  Law  Society  of  Upper 
Canada  (June  1992)  [hereinafter  Report  of  the  Family  Law  Tariff  Review  Sub-Committee ]. 

The  recommendation  was  to  reduce  the  block  fee  for  an  uncontested  divorce  from  $500  to  $400  and  eliminate  the 
higher  $600  block  fee  for  attendance  at  an  uncontested  divorce  hearing  given  that  the  1986  Divorce  Act  had 
brought  in  the  procedure  of  obtaining  an  uncontested  divorce  by  motion  brought  on  affadavit  without  court 
attendance. 

Suggestions  included  unifying  family  court  jurisdiction  into  one  court;  standardization  of  court  procedures 
throughout  the  province;  eliminating  the  need  for  court  appearances  by  counsel  in  certain  proceedings,  such  as 
motions  where  notice  is  not  required  to  be  given  to  the  other  side  and  consent  order  and  consent  adjournments; 
adoption  of  alternative  methods  of  court  scheduling,  such  as  staggering  court  starting  times  or  creating  afternoon 
lists,  to  eliminate  the  current  practice  of  requiring  all  lawyers  with  hearings  or  motions  to  attend  at  10  a.m. 
regardless  of  when  their  matter  is  to  commence. 
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standard  civil  proceeding  which  had  previously  formed  the  basis  of  the  civil  tariff.  The  new 
family  law  tariff  was  driven  by  several  concerns.  The  first  was  to  recognize  the  “front-end 
loaded”  nature  of  modem  family  law  practice  by  generally  making  available  more  time  for  the 
initial  stages  of  the  case,  that  is,  up  to  the  end  of  the  first  pre-trial.  The  second  was  to 
recognize  that  the  complexity  of  a  family  law  case,  and  hence  the  amount  of  time  needed  to 
resolve  it,  depended  upon  the  number  of  issues  being  seriously  contested— hence  the  concept  of 
time/issue  allotments,  designed  to  give  more  time  to  cases  involving  more  issues.  The  basic 
allocation  under  the  new  tariff  was  a  maximum  of  15  hours  to  the  end  of  first  pre-trial,  to 
which  could  be  added  additional  allotments  of  maximum  hours  based  upon  what  were  the 
seriously  contested  issues  in  the  cases— an  additional  maximum  of  20  hours  was  available  for 
cases  where  custody /access  was  the  main  issue;  15  hours  for  child  or  spousal  support;  ten 
hours  for  property  issues;  and  five  hours  for  a  restraining  order.  The  maximum  hours  allotted 
to  a  case  up  to  the  end  of  the  first  pre-trial  hearing  could  therefore  vary  from  15  hours  to  65 
hours  depending  on  the  complexity  of  matter.  The  final  concern  which  drove  the  restucturing 
of  the  family  law  tariff  was  a  desire  to  lower  the  administrative  barriers  to  participation  in  the 
plan  by  reducing  reporting  and  service  authorization  requirements.  Therefore,  the  maximum 
hour  allotments  were  set  generously,  rather  than  restrictively. 

The  new  tariff  was  not  expected  to  increase  costs.  The  hourly  rate  under  the  tariff  was 
unchanged.  It  was  anticipated  that  while  the  time/issue  allotments  would  increase  some 
maxi  mums,  they  would  decrease  others.  As  well,  the  removal  of  restrictive  maximum  hours 
was  not  expected  to  lead  to  a  situation  where  all  lawyers  would  bill  to  the  maximum  and  do 
unnecessary  work,  but  would  simply  allow  lawyers  with  difficult  and  time-consuming  cases  the 
time  they  would  require  to  deal  adequately  with  the  case,  without  onerous  reporting 
requirements.  It  was  expected,  based  on  data  showing  that  in  the  past  lawyers  had  not  billed  up 
to  the  maximum,  that  in  the  average  case  the  maximum  allotments  would  not  be  used.70  As 
will  become  apparent,  these  expectations  were  not  fulfilled,  and  the  costs  of  family  law 
certificates  increased  substantially  after  the  new  tariff  was  implemented. 

c.  Rapid  Escalation  of  Costs 

Despite  the  concerns  about  rising  costs  that  had  been  at  the  fore  since  1991,  and  the 
restraint  measures  that  had  been  adopted  by  the  Plan,  both  the  numbers  of  certificates  issued 
and  costs  continued  to  escalate  throughout  the  1990s,  with  the  increases  in  family  law  being 
even  larger  than  those  in  criminal.  These  changes  are  charted  in  Table  6. 


For  child  protection  matters,  a  30-hour  maximum  allotment  was  available  where  society  wardship  was  the  issue, 
and  a  60-hour  maximum  where  Crown  wardship  was  the  issue. 
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See  Report  of  the  Civil  Tariff  Sub-Committee,  supra,  note  64. 
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TABLE  6 

GROWTH  IN  FAMILY  LAW  AND  CRIMINAL  LAW  1989-1990 


Fiscal 

Year 

No.  of 
Certificates 
Issued 

% 

Annual 

Change 

Cost  of 
Certificates 
($Mil) 

% 

Annual 

Change 

Average  Cost 
per  Case 
(» 

% 

Annual 

Change 

Family  Law  Certificates 

1989 

29,765 

2 

27.5 

22 

1,0% 

1990 

32,377 

9 

30.9 

12 

1,060 

-3 

1991 

40,526 

25 

37.3 

21 

1,174 

11 

1992 

53,794 

33 

47.5 

27 

1,080 

-8 

1993 

61,704 

15 

68.1 

43 

1,237 

15 

1994 

65,687 

6 

72.4 

6 

1,401 

13 

1995 

60,779 

-7 

95.1 

32 

1,487 

6 

19% 

38,186 

-38 

90.6 

-5 

1,595 

7 

Criminal  Law  Certificates 

1989 

67,806 

8.0 

64.0 

45 

1,040 

1990 

78,382 

16.0 

77.6 

21 

1,108 

7 

1991 

94,246 

20.2 

90.9 

17 

1,071 

-3 

1992 

113,524 

20.5 

114.5 

26 

1,093 

2 

1993 

115,579 

1.8 

125.4 

10 

1,111 

2 

1994 

107,431 

-7.0 

105.4 

-16 

1,146 

3 

1995 

91,235 

-15.1 

118.6 

12 

1,240 

8 

19% 

73,464 

-19.5 

110.6 

-7 

1,338 

8 

(Source:  OLAP  Annual  Reports) 


The  number  of  family  law  certificates  issued  jumped  from  32,377  in  1990  to  peak  at 
65,687  in  1994,  an  increase  of  103  percent.71  The  numbers  of  certificates  then  began  to  decline 
in  1995.  In  terms  of  types  of  cases,  the  largest  increase  was  seen  with  respect  to  FLA/CLRA 
cases— i.e.,  determinations  of  paternity,  custody,  access,  support,  and  property  division  under 
provincial  legislation.  In  1990,  12,530  such  cases  were  completed;  by  1995  the  number  had 
risen  to  31,112,  an  increase  of  148  percent.72 

By  way  of  comparison  with  criminal  law,  the  number  of  criminal  certificates  peaked  in 
1993  at  1 15,579,  an  increase  of  47  percent  from  the  1990  number  of  78,382. 13 

Spending  on  family  law  cases  increased  even  more  dramatically  than  numbers  of 
certificates,  rising  from  $30.9  million  in  1990  to  peak  at  $95.1  million  in  1995,  an  increase  of 
208  percent.  In  1995,  family  law  certificates  accounted  for  36  percent  of  the  Plan’s  total 
expenditures  on  certificates.  The  average  costs  of  family  law  cases  continued  to  rise  until 
1996,  increasing  from  $1,060  in  1990  to  $1,596,  an  increase  of  50  percent. 

In  criminal  law,  the  cost  increases,  while  significant,  were  less  than  in  family  law.  The 
spending  on  criminal  cases  peaked  in  1993  at  $125.4  million,  rising  from  $77.6  million  in 


In  terms  of  the  number  of  family  law  cases  completed  in  a  year,  the  numbers  jumped  from  27,830  in  1990  to 
53,103  in  1995,  an  increase  of  91%. 

The  other  area  that  saw  a  significant  increase  in  cases  was  contested  divorces,  rising  from  2,995  completed  cases 
in  1990  to  5,389  completed  cases  in  1995,  an  increase  of  80%.  The  number  of  completed  child  protection  cases 
only  increased  from  1,940  in  1990  to  2,294  in  1995,  an  increase  of  18%. 

The  dramatic  increase  in  the  number  of  criminal  certificates  being  issued  actually  began  in  1989,  rather  than 
1990  (one  year  earlier  than  in  family  law).  Even  if  one  uses  1989  as  a  starting  point,  the  number  of  criminal 
certificates  increased  70%  between  1989  and  1993,  which  is  still  less  than  the  family  law  increase  of  103%. 
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1990,  an  increase  of  62  percent.74  The  average  cost  of  a  criminal  case  rose  from  $1,108  in 
1990  to  $1,338  in  1996,  an  increase  of  21  percent.75 

d.  Reasons  for  Increased  Costs  in  the  1990s 

Explaining  the  dramatic  increases  both  in  the  number  of  family  law  certificates  and  the 
costs  billed  per  family  law  case  during  the  1990s  has  posed  something  of  a  puzzle  for  analysts. 
The  growth  in  the  family  law  side  of  the  certificate  program  during  the  1970s  and  1980s  is 
fairly  understandable.  Major  social  transformations— increasing  rates  of  marriage  breakdown 
and  divorce— were  underway  and  extensive  legislative  efforts  at  family  law  reform  were 
turning  family  law  into  an  increasingly  complex  legal  regime.  However,  by  1990,  divorce 
rates,  at  least,  had  stabilized  (see  Table  3),  and  the  pace  of  legislative  reform  had  slowed 
down.  The  major  pieces  of  legislation  which  generated  legal  aid  business— the  Divorce  Act,  the 
Family  Law  Act,  and  the  Children ’s  Law  Reform  Act— had  been  in  place  since  at  least  the  mid- 
1980s.  What  then  accounts  for  the  increase  in  legally  aided  family  law  services  in  the  1990s? 

In  tackling  this  question  it  is  useful,  we  think,  to  separate  out  the  issue  of  the  increasing 
number  of  certificates  from  the  escalating  costs  per  certificate.  The  first  issue,  that  of 
numbers,  offers  the  easier  explanation.  The  simple  answer  is  the  recession  of  the  nineties. 
Increasing  unemployment  meant  that  more  people  met  OLAP  s  financial  eligibility 
requirements.  Hard  economic  times  and  the  resultant  stresses  likely  resulted  in  more  marriage 
breakdowns.  Recall  here  our  earlier  cautions  that  divorce  rates  are  not  necessarily  a  good 
measure  of  rates  of  marriage  breakdown,  particularly  among  low-income  groups.  Court 
statistics  do  show  a  significant  increase  in  the  number  of  family  law  applications  brought  in 
Ontario  courts  in  the  period  1990-1995.  More  social  assistance  recipients  likely  meant  more 
support  applications  brought  at  the  insistence  of  welfare  authorities  as  a  condition  for  continued 
receipt  of  benefits.  One  would  also  expect  more  support  enforcement  proceedings  during  a 
recession  as  payors  became  unable  to  meet  obligations  based  on  salaries  no  longer  earned,77 
spawning  in  turn  variation  applications  and  applications  for  rescission  of  arrears.  Child 
protection  matters  would  also  be  expected  to  increase  during  economically  difficult  times. 


If  one  goes  back  to  1989,  spending  on  criminal  cases  rose  from  $64  million  in  1989  to  $125.4  million  in  1993,  an 
increase  of  96%,  which  is  once  again,  still  lower  than  the  increase  in  family  law. 

Once  again,  if  one  measures  the  changes  in  criminal  law  from  1989,  the  increase  in  average  cost  is  29%. 

The  Ontario  Civil  Justice  Review  noted  a  dramatic  increase  in  family  law  motions  during  the  1990s:  see  Ontario, 
Civil  Justice  Review,  First  Report  (Toronto:  Ontario  Court  of  Justice  and  Ministry  of  Attorney  General,  March 
1995)  and  Supplemental  and  Final  Report  (Toronto:  Ontario  Court  of  Justice  and  Ministry  of  Attorney  General, 
November  1996). 

Recall  from  the  legislative  review  in  the  first  section  of  the  paper,  that  it  was  during  the  1990s  that  Ontario  really 
began  to  increase  support  enforcement  efforts. 

The  Plan  started  to  see  a  big  jump  in  support  variation  applications  during  this  period  and,  as  will  be  discussed 
below,  began  to  implement  ways  to  reduce  the  cost  of  those  applications. 
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The  bigger  mystery  is  the  dramatic  increase  in  the  cost  of  family  law  cases.  As  we  noted 
above,  the  numbers  of  certificates  being  issued  started  to  decline  in  1995,  but  the  costs  per 
case  continued  to  escalate.  Various  explanations  have  been  offered. 

Some  suggest  that  family  law,  during  this  period,  was  in  a  state  of  flux  and  uncertainty, 
due  to  both  new  legislation  and  shifting  patterns  of  judicial  interpretation,  leading  to  more  of  a 
need  to  resort  to  courts  for  resolution  of  issues.  Another  related  explanation  is  the  increasing 
difficulty  of  the  cases.  Some  suggest  that  there  were  more  cases  involving  abuse  allegations.81 
Others  point  to  more  highly  contested  custody  and  access  cases  as  claims  of  fathers’  rights 
were  increasingly  being  made  to  counter  the  gains  that  women  had  made  in  family  law  during 
the  1980s.  Custody  may  also  have  become  a  more  contested  issue  as  it  was  a  condition  for 
receiving  Family  Benefits.  Previously,  social  work  assessments  performed  by  the  Office  of  the 
Children’s  Lawyer— often  referred  to  as  the  “poor  person’s  assessor”— had  assisted  in  the 
resolution  of  custody  and  access  disputes.  These  were  declining  in  availability  because  of 
financial  cutbacks,  resulting  in  longer,  more  difficult  trials.  Lawyers  have  also  suggested  that 
recession-driven  cases  were  harder  to  settle  as  there  were  no  or  fewer  assets  to  divide  that 
could  be  used  as  bargaining  chips. 

Some  have  pointed  to  the  increased  costs  of  disbursements  as  a  result  of  higher  court 
filing  fees.  Others  have  suggested  that  new  case  management  systems  put  in  place  in  courts  in 
the  1990s  increased  the  procedural  steps  and  the  paperwork  associated  with  family  law  cases, 
and  hence  the  costs;  although  this  is  a  debatable  claim  as  the  proponents  of  case  management 
argue  that  it  simplifies  procedures  and  reduces  lawyer  time.84 

Although  seldom  discussed,  the  new  family  law  tariff,  which  was  implemented  in  July 
1993,  undoubtedly  played  a  role  in  the  escalation  of  family  law  certificate  costs.  One  can 
speculate  that  the  looser  rules  governing  maximum  hours  may  have  allowed  lawyers  to  spend, 
and  bill  for,  more  time  per  case  than  in  the  past.  Both  the  increased  time  lawyers  had  available 
to  spend  on  family  law,  because  of  the  decline  in  private  business,  and  the  enormous  financial 
pressures  facing  lawyers  in  the  1990s  as  a  result  of  the  recession  and  increasing  insurance 
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82 
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Indeed,  the  costs  per  case  on  certificates  granted  under  what  is  now  being  called  the  “old  tariff”,  as  distinguished 
from  the  new  tariff  which  was  introduced  in  1966  when  the  Plan  implemented  severe  cost-cutting  measures,  have 
continued  to  rise.  In  the  fiscal  year  ending  March  31,  1997,  the  average  cost  of  a  family  law  case  under  the  old 
tariff  had  increased  to  $2,018.  This  increase  in  average  case  cost  may  be  explained,  at  least  in  part,  by  the  fact 
that  the  cases  which  are  still  under  the  old  tariff  are  the  complicated  cases,  which  have  taken  a  long  time  to 
resolve,  for  which  the  costs  would  be  expected  to  be  higher. 

A  discussion  of  these  factors  is  found  in  Law  Society  of  Upper  Canada,  Report  to  Convocation  of  the  Legal  Aid 
Committee  (June  1995).  In  April  and  May  of  that  year  the  Plan  had  solicited  the  views  of  lawyers  on  the  reasons 
for  the  escalation  in  costs. 

Ibid. 

Ibid. 

Ibid. 


They  point  to  such  time-saving  features  of  at  least  some  forms  of  case  management  such  as  appointments  by 
teleconferencing  and  appointments  scheduled  throughout  the  day,  as  well  as  the  reduced  paper  burden  when  only 
one  judge  deals  with  die  case  and  reduced  length  of  trials  by  having  narrowed  the  issues.  These  issues  will  be 
discussed  below,  in  the  last  section  of  the  paper  dealing  with  systemic  reforms. 
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costs,85  may  have  contributed  to  new  ways  of  handling  legal  aid  cases  and  new  billing  patterns. 
The  significant  increase  in  the  number  of  family  law  motions  brought  in  the  1990s,  the  subject 
of  comment  in  the  Civil  Justice  Review,  may  reflect  not  only  the  increasing  numbers  and 
difficulty  of  family  law  cases  during  the  period,  but  an  increasingly  litigious  approach  to 
family  law  practice  during  this  period. 

It  is,  of  course,  very  difficult  to  generalize  about  the  practices  of  lawyers  doing  legal  aid 
work  in  family  law,  who  include  both  senior  family  law  specialists  and  generalists  who  do 
some  family  law  cases.  Even  within  the  family  law  bar  there  are  both  individual  and 
geographic  variations  in  the  way  family  law  is  practised,  in  particular  with  respect  to  the 
emphasis  on  early  settlement.  The  effect  of  the  tariff  on  lawyers’  practices  is  therefore 
moderated  by  numerous  factors. 

It  is  also  open  to  argument  that  the  new  tariff  structure,  rather  than  leading  to  the  inflation 
of  legal  needs,  allowed  for  more  adequate  and  appropriate  levels  of  compensation  for  lawyers 
doing  family  law  cases.  As  we  emphasized  earlier,  family  law  cases  are,  in  general,  very 
time-intensive,  particularly  at  the  beginning.  The  family  law  case  cost  figures  should  be  placed 
in  some  perspective— even  an  average  case  cost  of  $1,600  is  relatively  inexpensive  when 
compared  with  the  general  costs  of  family  litigation  outside  of  the  legal  aid  context.  Lawyers’ 
hourly  rates  under  the  legal  tariff  are  significantly  lower  than  what  they  would  receive  in 
private  practice,  and  many  take  on  family  law  legal  aid  cases  because  of  a  social  commitment 
to  ensuring  that  low-income  clients  have  access  to  justice. 

e.  September  1994:  The  MOU  and  Further  Cost-Cutting  Measures 

As  documented  in  other  papers,  as  the  Plan  came  under  increasing  financial  pressure,  a 
crisis  developed.  In  September  1994  the  Memorandum  of  Understanding  (MOU)  was  entered 
into  between  the  Law  Society  and  the  Ontario  government,  requiring  the  Plan  to  operate  within 
fixed  annual  funding  allocations.  The  Law  Society,  believing  that  the  funding  it  had  been 
guaranteed  was  sufficient  to  avoid  drastic  service  cuts,  subsequently  implemented  a  number  of 
modest  measures  to  trim  costs  which  it  believed  would  be  sufficient  to  keep  the  Plan  within  the 
budget.  In  terms  of  family  law,  the  major  change  was  a  reduction  of  the  fee  paid  for 
uncontested  divorces  by  50  percent.  Limits  were  also  placed  on  changes  of  counsel,  allowing 
such  changes  only  in  extraordinary  circumstances.  The  rule  was  softened  somewhat  for  family 
law  cases,  where  one  change  of  lawyer  for  good  reason  was  permitted. 

The  number  of  certificates,  including  family  law  certificates,  began  to  fall  in  1995. 
Unfortunately,  legal  aid  certificate  costs  continued  to  rise  even  after  the  MOU  was  set  in 
place,  and  a  significant  part  of  the  picture  was  rapidly  escalating  family  law  costs.  The  Law 
Society  was  required  to  implement  more  severe  changes  to  the  legal  aid  program  than  had 
initially  been  anticipated,  and  in  September  1995  a  more  stringent  set  of  cost-cutting  measures 
was  approved. 


These  financial  pressures  on  the  legal  aid  bar  were  explictly  acknowledged  in  “Ontario  Legal  Aid  Plan,  Summary 
of  Options  and  Issues”  (June  24,  1994),  in  Law  Society  of  Upper  Canada,  Report  of  the  Legal  Aid  Committee  to 
Convocation  (June  1994). 

Ontario  Civil  Justice  Review,  supra,  note  76. 

The  fee  was  reduced  to  $200  in  the  normal  case,  effective  as  of  October  1994:  see  OLAP  Annual  Report,  1995. 
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A  $25  application  fee  was  introduced.  In  terms  of  family  law,  certificates  for  uncontested 
divorces  were  eliminated  except  in  cases  of  undue  hardship.  This  was  not  an  insignificant 
cost-cutting  measure.  In  the  1994-95  fiscal  year  8,788  uncontested  divorces  had  been 
completed  (accounting  for  16.5  percent  of  the  completed  family  law  cases),  at  a  cost  of  $8.4 
million,  approximately  1 1  percent  of  the  Plan’s  spending  on  completed  family  law  certificates, 
which  totalled  $78.9  million  that  year.89  As  well,  a  new  5.5  hour  maximum  was  introduced  for 
the  first  stage  of  a  variation  of  support  application,  this  stage  was  required  to  include  a 
conference  with  the  area  director.  By  November  1995,  coverage  had  been  eliminated  for 
support  applications  where  the  recoveries  would  go  to  COMSOC.91 

(iii)  1996  to  the  Present:  Severe  Cutbacks  in  Service 

Even  the  cost-cutting  measures  adopted  in  the  fall  of  1995  proved  inadequate  to  control 
the  escalating  costs  and  it  became  apparent  that  only  radical  spending  cuts  could  keep  the  Plan 
within  the  budget  set  by  the  MOU.  Severe  cuts  in  both  the  numbers  of  certificates  issued  and 
the  costs  per  certificate,  through  tariff  changes  in  the  maximum  hours  which  could  be  billed 
under  a  certificate,  were  implemented,  effective  as  of  April  1,  1996.  The  cuts  were 
implemented  on  the  principle  that  they  would  be  shared  equally  by  each  of  the  areas  of  law. 
The  fact  that  family  law  had  already  been  cut  both  in  the  number  of  its  certificates  and  its  costs 
through  the  elimination  of  uncontested  divorces  and  the  reduction  in  the  hours  for  support 
variations  was  ignored— hence  the  claim  that  family  law  suffered  a  double  cut.  As  will  be 


This  change  was  effective  as  of  December  22,  1995.  Even  in  these  exceptional  cases  the  Plan  only  paid  the 
disbursements. 

In  1993-94,  7,122  uncontested  divorces  had  been  completed  (accounting  for  17.5%  of  the  completed  family 
cases),  at  a  cost  of  $7.3  million,  approximately  13%  of  the  Plan’s  spending  on  completed  family  certificates, 
which  totalled  $56.9  million  that  year.  It  should  be  noted  that  uncontested  divorces  often  included  the  preparation 
of  a  simple  separation  agreement  to  reflect  parties’  arrangements  on  corollary  relief. 

The  rationale  behind  this  change  is  laid  out  in  Report  of  the  1995  Tariff  Sub-Committee,  Sched.  E  of  the  June 
1995  Report  to  Convocation  of  the  Legal  Aid  Committee,  supra,  note  80.  Given  the  recession,  applications  to 
vary  were  becoming  a  growing  area  of  family  law  expenditure,  and  were  costing  the  Plan  approximately  $1,400 
per  certificate  The  Sub-Committtee  decided  that  it  was  reasonable  to  require  the  moving  party  to  collect  and 
produce  the  necessary  documentary  material.  The  lawyer  would  initially  be  authorized  to  review  the 
documentation  and  communicate  with  the  client  and  the  other  side.  Then,  the  idea  was  to  focus  on  an  early 
settlement  meeting  before  any  authorizations  for  court  applications  were  allowed.  The  Sub-Committtee  reasoned 
that,  provided  the  parties  had  their  documents  and  given  the  relatively  high  threshold  for  change,  an  area 
director,  informed  of  the  views  of  the  local  bench,  could  probably  settle  most  applications  for  support  in  a 
settlement  conference.  If  the  responding  party  did  not  have  counsel,  duty  counsel  assistance  would  be  provided. 

A  certificate  was  to  be  granted  only  “in  exceptional  cases,  where  it  is  in  the  interests  of  the  woman  or  her 
children  to  do  so”.  See  Law  Society  of  Upper  Canada,  Report  of  the  Legal  Aid  Committee  to  Convocation 
(Toronto:  November  24,  1995),  included  with  Special  Report  of  the  Legal  Aid  Committee  to  Convocation 
(November  1995).  Between  November  1995  and  the  beginning  of  April  1996,  the  Plan  began,  in  conjunction 
with  COMSOC,  to  implement  a  program  to  train  COMSOC  parental  support  workers  handling  support  variations 
to  participate  in  the  legal  aid  settlement  conferences.  This  initiative  was  terminated  as  of  April  1,  1997,  when  the 
Plan  ceased  to  cover  support  variations. 

The  Legal  Aid  Committee’s  Summary  Report  on  Legal  Aid  (Toronto:  Law  Society  Upper  Canada,  September  27, 
1996,  at  6,  contains  the  following  discussion  of  the  disproportionate  cuts  to  family  law: 

Convocation  and  the  Legal  Aid  Committee  approved  a  substantial  number  of  cost  saving  initiatives  in 
August  and  October  1995.  These  initiatives  in  total  cut  approximately  $126  million  from  the  certificate 
program  over  the  period  of  the  MOU.  These  cuts  were  not  taken  in  equal  proportion  from  the  criminal  and 
civil  certificate  program.  Rather  90%  came  from  the  civil  certificate  program.  As  a  separate  and  distinct 
exercise,  the  new  Tariff  was  then  designed  to  reduce  the  criminal  and  civil  Tariffs  equally  to  ensure  that  the 
certificate  program  would  come  in  on  budget  at  the  end  of  the  MOU. 
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shown  below  when  the  statistics  on  the  Plan’s  first  year  of  operation  under  the  new  regime  are 
examined,  this  claim  of  an  unfair  double  cut  is  borne  out  by  the  disproportionate  decline  in  the 
number  of  family  law  certificates  issued  compared  to  criminal  certificates. 

As  of  April  !,  1996,  therefore,  a  new  tariff  came  into  effect  in  family  law  under  which 
there  were  substantial  reductions  in  the  maximum  billable  hours,  in  some  cases  by  50  percent 
or  more.  The  basic  allotment  for  family  law  proceedings  and  negotiation  of  domestic 
contracts,  for  example,  went  from  a  maximum  of  15  hours  to  6.5  hours.  4  As  well,  in  order  to 
implement  the  cuts  in  the  number  of  certificates  in  family  law,  as  in  all  areas,  a  prioritization 
scheme  was  established,  with  the  intention  that  the  most  serious  matters  would  receive 
coverage  first,  and  then  in  descending  order  of  priority  until  the  available  allocation  of 
certificates  was  exhausted.  In  addition,  in  family  law,  as  in  all  areas,  restrictions  were  placed 
upon  when  travel  time  could  be  claimed  by  lawyers  (only  for  travel  of  over  50  kilometrers  one 
way  outside  Metro  Toronto;  approval  of  area  director  required)  and  upon  changes  of  lawyer 
(not  allowed  unless  the  solicitor-client  relationship  had  broken  down). 

It  is  also  important  to  note  that  these  reductions  in  the  Plan’s  coverage  built  upon  an 
earlier  and  little-discussed  restriction  on  the  Plan’s  services  accomplished  through  changed 
eligibility  criteria.  The  Plan’s  financial  eligibility  criteria  are  tied  to  social  assistance  levels.  As 
a  result  of  the  drop  in  welfare  rates  in  October  1995,  the  number  of  low-income  persons  with 
family  law  problems  who  would  be  financially  eligible  for  legal  aid  was  reduced. 

a.  Prioritization  of  Family  Law  Cases 

As  part  of  the  prioritization  exercise  some  services  were  eliminated  completely,  notably 
divorces  except  in  cases  of  undue  hardship,  adoption,  and  change  of  name.  A  detailed 
priorities  list  was  then  worked  out  for  the  services  that  would  be  offered.  The  highest  priority 
cases  were  set  as  those  which  involved  “protecting  the  safety  of  a  spouse  or  child  who  is  at 
risk,  or  protecting  an  established  parent/child  bond  (custody /child  welfare)”.95  As  set  out  by 
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the  Plan,  the  following  matters  were  understood  as  falling  within  the  Priority  One : 

Child  Protection 

•  Most  matters  except  for  voluntary  care  agreements  (coverage  includes  defences  to 
applications  for  temporary  care  and  control,  society  wardship,  and  Crown  wardship). 


Looking  now  at  the  results  of  the  above  two  exercises,  the  civil  certificates  were  disproportionately 
reduced  in  the  first  set  of  cost  saving  initiatives.  Then  the  civil  tariff  was  reduced  in  equal  proportions  to  the 
criminal  tariff  in  designing  the  new  tariffs.  This  has  resulted  in  the  overall  civil  certificate  program  and 
funds  being  reduced  by  a  much  higher  percentage  than  the  criminal  certificate  program  and  funds. 

The  goal  in  the  restructuring  of  the  tariff  was  to  roll  back  costs  to  5%  below  1994  levels.  This  was  accomplished 
by  reducing  all  maximums  in  the  tariff  by  an  amount  sufficient  to  lower  average  costs  by  20-25  %  and  by  fixing 
the  allowable  maximum  at  the  affordable  average  cost  for  the  type  of  matter:  see  OLAP  Annual  Report,  1996. 

Additional  hours  for  custody /access  issues  went  from  20  hours  maximum  to  11.5  (7.5  when  only  access  is  in 
issue);  additional  hours  for  support  issues  went  from  15  hours  maximum  to  9  hours;  additional  hours  for  property 
issues  went  from  10  hours  maximum  to  6.5;  additional  hours  for  a  restraining  order  went  from  5  hours  maximum 
to  4.  In  child  protection  matters,  the  30-hour  pre-trial  maximum  for  society  wardship  cases  was  reduced  to  17; 
Crown  wardship  was  reduced  from  60  hours  maximum  to  20.  See  Ontario  Legal  Aid  Plan,  Changes  to  Legal  Aid 
(March  1996)  at  16. 

Ontario  Legal  Aid  Plan,  Family  Law  Update  to  the  Guide  for  Legal  Aid  Lawyers  (July  19%)  [hereinafter  Family 
Law  Update ]. 
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Custody 

®  Where  the  safety  of  a  spouse  or  child,  or  an  established  parent/child  bond  is  at  risk  or 
threatened  including  the  threat  of  kidnapping,  and  relocation  where  the  parent/child 

bond  is  threatened. 

•  Cases  of  sexual  abuse. 

•  Where  the  parties  are  separating  and  no  status  quo  has  been  established. 

Support 97 

•  Where  spousal  or  child  support  is  essential  to  maintaining  the  parent/child 
bond  or  to  ensure  the  necessities  of  life. 

Access 

•  Applications  for  access  or  variation  of  access  where  there  is  an  allegation  of 

assault  or  abuse. 

Property 

®  Property  cases  involving  the  issue  of  exclusive  possession  where  there  are 
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safety  or  abuse  issues. 

Explicitly  excluded  from  Priority  One  were  support  cases  brought  by  social  assistance 
recipients  pursuing  support  for  themselves  or  their  children  (including  paternity  cases)  and,  as 
well,  applications  to  vary  or  respond  to  a  variation  of  support  unless  the  applicant  is 
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responding  to  an  application  brought  in  the  General  Division. 

Priority  Two  covered  custody  variations  where  there  is  no  emergency,  initial  applications 
for  access  to  maintain  an  established  parent-child  bond,  child  or  spousal  support  when  custody 
has  changed,  support  variations  subject  to  a  cost-benefit  analysis,  and  support  enforcement,  if 
there  is  merit.  Property  cases  involving  preservation  of  property  in  the  face  of  risk  of 
dissipation,  such  as  a  spouse’s  business,  also  fell  within  this  priority. 

Priority  Three  covered  support  applications  and  variations  involving  recipients  of  public 
assistance  (the  idea  here  being  that  the  COMSOC  parental  support  worker  provides 
assistance);  custody  cases  involving  mobility  rights  and  relocation  where  the  parent/child  bond 
is  not  threatened,  Hague  convention  cases,  and  cases  where  a  change  in  the  status  quo  is 
proposed  but  there  are  no  aggravating  factors  or  problems  in  the  status  quo;  and  access  cases 
where  there  is  denial  of  access  or  contempt,  or  a  proposed  change  from  supervised  to  not- 
supervised  access.  Property  cases  involving  unliquidatable  assets  or  an  income  stream  in 
expectation,  such  as  pensions,  were  also  covered  here,  as  were  child  protection  cases  involving 
voluntary  care  agreements. 

Priority  Four  covered  child  protection  cases  where  the  issue  was  access  by  family 
members  offering  to  care  for  the  child;  custody  cases  where  there  is  no  real  issue  but  an  order 
is  requested;  and  access  cases  where  there  is  a  request  to  shift  from  daytime  to  overnight 


Support  was  mistakenly  left  out  in  the  first  announcement  of  the  changes  in  March  1996,  supra,  note  94.  The 
mistake  was  corrected  in  the  July  1996  announcement,  supra,  note  95. 

Initially  included  in  Second  Priority;  moved  up  to  highest  priority  in  July  1996,  supra,  note  95. 

The  Plan  continues  to  provide  certificates  to  respond  to  Divorce  Act  proceedings  brought  in  General  Division, 
both  initial  applications  and  variations. 
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March  1996  announcement,  supra,  note  94,  at  14-15. 
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access.  A  few  more  property  issues  are  also  covered  here:  exclusive  possession  where  there 
are  no  issues  of  abuse;  preservation  of  property,  and  modest  equalization  payments  of  up  to 
$20,000  -  $25,000,  provided  some  of  the  assets  are  realizable  in  a  reasonable  time  period. 

Priority  Five  included  tinkering  with  access  (for  example,  extending  hours,  holidays, 
drop-off),  access  by  grandparents  or  other  relatives  unless  they  have  been  a  primary  caregiver, 
and  property  cases  where  chattels  are  the  only  issues,  for  example,  furniture. 

Initially,  it  was  expected  that  the  Plan  would  be  able  to  grant  29,000  family  law 
certificates  in  1996-97,  and  would  thus  be  able  to  cover  both  Priority  One  and  Priority  Two 
matters.  However,  these  figures  were  based  on  historical  averages  which  included  a  mix  of 
complex  and  less  complex  cases.  Once  it  became  clear  that  the  only  cases  granted  certificates 
would  be  the  most  serious  and  complicated  cases,  and  hence  the  most  costly,  such  as  those 
involving  abuse,  the  estimate  of  the  number  of  family  law  certificates  the  Plan  could  issue  was 
revised  downward,  and  only  the  highest  priority  cases  were  granted  certificates,  with  the 
expectation  that  other  cases  would  receive  the  assistance  of  duty  counsel.  Two  duty  counsel 

were  placed  in  every  family  court— that  is,  provincial  family  courts  and  unified  family 

.  101 
courts. 


b .  The  First  Year  under  the  New  Regime:  Drastic  Declines  in  Service 

For  the  past  year,  that  is,  the  1996-97  fiscal  year,  the  Plan  has  offered  a  drastically 
reduced  service  in  family  law.  The  impact  of  the  cutbacks  will  be  analyzed  in  detail  below. 
The  purpose  of  this  brief  overview  is  simply  to  sketch  out  the  scope  of  the  cuts.  Certificates 
have  been  available  only  for  the  most  serious  matters  as  set  out  in  Priority  One.  In  addition, 
because  of  the  short  time-frame  in  which  these  dramatic  changes  to  the  Plan’s  family  law 
coverage  were  implemented,  there  was  insufficient  opportunity  for  training  area  directors  or 
communicating  the  changes  to  the  bar  and  the  public.  The  resulting  confusion  and 
misunderstanding  served  to  further  restrict  the  family  law  services  available  under  the  Plan. 

Some  members  of  public  believed  that  there  was  no  longer  any  legal  aid  in  family  law 

matters.  Given  the  autonomy  of  area  directors,  there  was  inconsistency  in  the  interpretation  of 

the  priorities.  In  some  areas  an  extremely  cautious  approach  to  issuing  certificates  was  taken, 

with  the  result  that  not  even  all  Priority  One  matters  were  granted  certificates.  In  many  areas, 

certificates  were  effectively  confined  to  cases  of  abuse,  and  very  restrictive  definitions  of  abuse 

were  applied.  Directives  were  sent  out  to  area  directors  on  the  definition  of  abuse— it  had  to  be 

recent,  provable  and  involve  physical  violence;  but  in  some  cases,  area  directors  added  even 
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further  restrictions  on  the  kinds  of  abuse  cases  covered. 

Even  when  certificates  were  granted,  the  hours  allowed  were  very  limited.  Here,  too, 
misinformation  played  a  role  in  making  the  situation  worse.  There  was  confusion  and 
inconsistency  as  to  the  availability  of  authorizations  for  allocation  of  time  beyond  the  initial 
6.5-hour  maximum.  Thus,  even  though  the  highest  priority  cases  were  complex,  some 
lawyers  believed  that  no  further  hours  were  available. 

Some  lawyers  have  stopped  doing  legal  aid  work,  or  reduced  the  number  of  cases  they 
take,  because  of  the  inadequacy  of  the  hours  and  the  compensation,  combined  with  onerous 
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Apart  from  the  unified  family  courts,  no  duty  counsel  were  placed  in  General  Division. 

This  will  be  discussed  futher  below  in  the  section  of  the  paper  dealing  with  the  impact  of  the  cuts. 
See  Law  Society  of  Upper  Canada,  Legal  Aid  Bulletin  (November  1996). 
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administrative  burdens.  Although  all  certificates  issued  have  been  taken  up,  many  of  the  clients 
who  do  get  certificates  have  had  difficulty  finding  a  lawyer,  and  the  stories  of  these  difficulties 
may  further  deter  people  from  even  applying  for  a  certificate. 

The  statistics  documenting  the  first  year  of  the  Plan’s  operation  under  the  new  rales 
confirm  the  dramatically  reduced  number  of  family  law  certificates  and  the  disproportionate 
impact  of  the  cuts  on  family  law.  Table  7  shows  the  decline  both  in  the  number  and  proportion 
of  family  law  certificates. 

TABLE? 

FAMILY  LAW  CERTIFICATES  1994-1997104 


Fiscal 

Year 

Total  Certs. 
Issued  Across 
Province 

Family  Law 
Certificates  Issued 
Across  Province 

Total  Certs. 
Issued  in 
Metro 
Toronto 

Family  Law 
Certificates  Issued 
in  Metro  Toronto 

Number 

%  Prov. 
Total 

Number 

%  Metro 
Total 

1993/94 

219,078 

65,691 

29.99 

54,693 

13,563 

24.80 

1994/95* 

170,445 

54.785 

32.14 

48.028 

10,747 

22.38 

1995/96 

135,182 

42,973 

31/79 

36.887 

7,538 

20.46 

1996/97 

75,054 

14,063 

18.74 

24.021 

2,338 

9.73 

Source:  Data  provided  by  OLAP 

*Note:  data  for  1994-95  based  on  11-  month  figures 


In  the  fiscal  year  1993-94,  that  is,  just  before  the  introduction  of  the  MOU,  65,691  family 
law  certificates  were  issued  in  the  province,  accounting  for  29.99  percent  of  all  certificates 
issued.  In  the  fiscal  year  1995-96,  that  is,  just  before  the  implementation  of  the  severe  cuts 
which  took  effect  in  April  1996,  42,973  family  law  certificates  were  issued  in  the  province, 
accounting  for  31.8  percent  of  all  the  certificates  issued.  In  1996-97  only  14,063  family  law 
certificates  were  issued,  accounting  for  only  18.7  percent  of  the  total  certificates  issued,  a  drop 
of  41  percent.  The  number  of  certificates  has  dropped  to  levels  not  seen  since  1970,  and  the 
18  percent  share  of  total  certificates  issued  is  a  dramatic  decline  from  the  31  percent  share 
taken  by  family  law  just  prior  to  the  implementation  of  the  1996  cuts.  By  way  of  contrast, 
criminal  law’s  share  of  the  total  certificates  rose,  from  55  percent  in  1995-96  to  68.6  percent 
in  1996-97.  The  disproportionate  impact  of  the  cuts  on  the  family  law  side  of  the  certificate 
program  Is  clear. 

Metropolitan  Toronto  has  experienced  even  disproportionately  larger  cuts  in  family  law 
certificates.  Family  law  has  always  accounted  for  a  lower  percentage  of  the  total  certificates 
issued  in  Metro  Toronto  than  in  the  rest  of  the  province,  given  the  higher  proportion  of 
criminal  and  immigration  and  refugee  cases  generated  there.  However,  family  law’s  share  of 
the  total  under  the  new  regime  has  fallen  even  more  than  in  the  rest  of  the  province.  Whereas 
in  1995-96,  7,538  family  certificates  were  issued,  accounting  for  20  percent  of  the  total,  in 


The  figures  with  respect  to  total  number  of  certificates  issued  in  this  table  differ  slightly  from  those  used  in  other 
tables.  This  data  was  provided  direcdy  by  the  Plan’s  administrators,  whereas  the  other  figures  used  in  this  paper 
come  from  the  OLAP  annual  reports.  There  appear  to  be  different  ways  of  counting  the  number  of  certificates 
issued  in  a  year. 
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1996-97,  only  2,338  family  law  certificates  were  issued,  accounting  for  9.73  percent  of  the 
total,  a  drop  of  50  percent.  05 

With  respect  to  the  percentage  of  family  law  certificate  expenditures  in  the  first  year  under 
the  new  rules,  the  impact  of  the  cutbacks  on  family  law  has  not  yet  been  fully  realized  given 
the  longer  life  of  family  law  certificates  and  the  fact  that  many  of  the  outstanding  certificates 
are  old  certificates  being  billed  under  the  old  tariff.  A  total  of  $56.7  million  was  spent  on 
family  law  certificates  in  1996-97,  out  of  a  total  spending  on  certificates  of  $165.2  million. 
Family  law  thus  accounted  for  34  percent  of  total  spending  on  certificates.  While  actual 
spending  on  family  law  certificates  has  declined  dramatically— in  1995-96,  $90.6  million  was 
spent  on  family  law  certificates— family  law  more  or  less  maintained  its  share  of 
expenditures— in  1995-96  family  law  accounted  for  37  percent  of  total  spending  on  certificates. 
It  remains  to  be  seen  whether  there  will  be  a  disproportionate  decline  in  spending  on  family 
law  certificates,  corresponding  to  the  decline  in  new  certificates  being  issued,  as  the  old 
certificates  leave  the  system. 

c.  Fiscal  Year  1997-98 :  Modest  Expansions  in  Service 

The  dramatic  changes  in  family  law  coverage  under  the  Plan  were  clearly  implemented  in 
a  very  short  period  of  time,  with  insufficient  opportunity  for  planning  and  training.  As 
discussed  above,  one  result  was  erroneous  and  inconsistent  interpretations  of  the  new  coverage 
rules.  The  Plan  is  now  attempting  to  correct  this,  through  training  sessions  for  area  directors 
intended  to  clarify  the  scope  of  Priority  One  coverage,  and  in  particular  to  make  clear  that  it 
covers  situations  outside  of  abuse,  including  applications  for  support  where  it  is  essential  to 
maintaining  the  parent/child  bond  or  to  ensure  the  necessities  of  life,  and  serious  custody 
disputes  where  no  status  quo  has  been  established.  The  definition  of  abuse  for  determining 
Priority  One  status  has  also  been  expanded.  Initially  defmed  as  recent,  provable,  physical 
violence  or  threats  of  physical  violence,  the  definition  was  extended  in  October  1996  to  include 
severe  psychological  abuse,  and  effective  April  1,  1997,  it  has  been  further  extended  to  include 
behaviour  which  renders  continued  cohabitation  intolerable. 

In  addition,  as  the  Plan  came  in  under  budget  for  1996-97,  the  extra  funds,  of 
approximately  $10  million  per  year  for  the  next  two  years,  are  being  dedicated  to  family  law, 
which  it  was  recognized  had  been  cut  too  severely.  Three  changes  have  been  announced  with 
the  objective  of  both  increasing  the  coverage  of  family  law  matters  and  allowing  increased 
hours  on  the  more  complex  cases: 

•  First,  for  the  next  fiscal  year,  that  is,  1997-98,  certificate  coverage  will  extend  to 
Priority  Two  cases.  The  main  effect  of  this  will  be  to  extend  coverage  to  initial 
applications  for  access.  Although  support  variation  is  also  included  within  Priority  Two, 
it  has  been  excluded  from  coverage  because  of  the  anticipated  surge  of  variation 
applications  generated  by  the  coming  into  force  on  May  1,  1997  of  the  federal 
government’s  new  child  support  guidelines.106  The  Plan’s  view  is  that  in  circumstances 
where  an  exceptional  increase  in  legal  needs  is  created  because  of  a  change  in 


Even  more  startling,  in  Toronto  itself,  in  1995-96,  2,493  family  law  certificates  were  issued,  accounting  for 
14.98%  of  total  certificates;  in  1996-97,  only  804  family  law  certificates  were  issued,  accounting  for  only  7.58% 
of  the  total  of  certificates  issued. 

The  coming  into  force  of  the  guidelines  is  deemed  to  constitute  a  material  change  of  circumstances  for  the 
purposes  of  varying  a  previous  order. 
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governmental  policy,  additional  funds  should  be  made  available  to  the  Plan,  beyond 
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those  provided  for  under  the  MOU. 

•  Second,  the  amount  of  money  available  for  discretionary  increases  in  fees  in  family  law 
cases  has  been  doubled.  As  of  April  1,  1996,  five  percent  of  the  overall  budget  for  each 
type  of  matter  was  set  aside  for  discretionary  increases.  In  family  law,  it  will  now  be 
ten  percent,  and  will  be  available  for  ail  certificates  granted  as  of  April  1,  1996,  except 
for  those  finally  billed. 

•  Third,  area  directors  will  be  authorized,  in  difficult  cases,  assumed  to  be  about  ten 
percent  of  the  caseload,  to  grant  the  time/issue  allotment  for  the  main  issue  twice.  (This 
does  not  apply  to  child  protection  matters.) 

These  changes,  operating  in  conjunction  with  efforts  to  ensure  Ml  coverage  of  all  of  the 
matters  listed  in  Priority  One,  will  go  some  way  to  ensuring  Mler  coverage  of  serious  family 
law  matters,  although  many  still  remain  uncovered. 

As  well,  the  Plan  is  expanding  its  duty  counsel  services,  with  the  objective  of  providing 
family  law  clients  with  more  up-front  assistance  by  way  of  advice  and  review  of  documents 
before  they  go  to  court.  This  is  being  accomplished  through  expansion  of  the  duty  counsel 
climes  (in  which  the  duty  counsel  will  be  renamed  the  “advice  lawyer”),  which  will  in  many 
cases  operate  in  locations  other  than  the  courthouse.  At  the  same  time,  financial  eligibility 
tests  are  being  imposed  for  the  use  of  some  duty  counsel  services.  Efforts  at  training  duty 
counsel  are  also  being  undertaken. 

(iv)  The  Family  Law  Pilot  Projects 

This  section  will  provide  a  more  detailed  discussion  of  the  family  law  pilot  projects  which 
were  approved  by  Convocation,  and  remain  to  date  an  unfinished  part  of  the  story  of  OLAP’s 
delivery  of  services  in  the  family  law  area.  In  June  1992,  the  Ontario  Attorney  General 
announced  that  the  government  would  launch  a  number  of  specialized  legal  aid  clinics, 
including  several  family  law  offices.  In  November  1993,  after  considerable  study  and  debate, 
the  Law  Society  approved  two  family  law  pilot  projects— a  limited  service  staff  office  focusing 
on  uncontested  divorces  and  adoptions,  and  a  full  service  judicare  equivalent  staff  office.  In 
June  1994,  the  Law  Society  approved  the  third  pilot  project— a  women’s  family  law  centre  that 
would  focus  on  the  legal  and  nonlegal  needs  of  abused  women.  To  date  only  one  of  the  pilot 
projects  is  up  and  running— in  March  1995,  the  Divorce  Law  Office  opened  in  Toronto.  The 
other  two  remain  on  hold.  In  this  section,  we  review  the  background  to  these  pilot  projects, 
and  briefly  describe  the  design  of  each  pilot. 

a.  Background 

Debates  on  the  desirability  of  family  law  staff  offices  predated  government  cost-cutting 
intiatives.  As  we  have  earlier  recounted,  in  1990  the  Sub-Committee  on  the  Delivery  of  Legal 


None  have  been.  Government  funds  have  instead  been  allocated  for  the  hiring  of  additional  court  staff  to  deal 
with  child  support  variation. 

The  expansion  will  take  the  number  of  duty  counsel  clinics  from  37  to  approximately  65. 

The  financial  eligibility  testing  is  being  imposed  on  the  more  extensive  services,  determined  by  a  “twenty- 
minute”  rule. 
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Aid  Services  in  Family  Law  in  Metropolitan  Toronto  had  dealt  with  the  issue  of  a  family  law 
clinic  in  the  context  of  concerns  about  the  unavailability  of  lawyers  to  take  family  law 
certificates.  They  had  strongly  recommended  the  retention  of  the  judicare  model— the  staff 
model  was  expressly  rejected.  In  1991,  when  the  Ontario  government  requested  that  the 
Attorney  General  review  the  Ontario  Legal  Aid  Plan  to  evaluate  possible  measures  to  protect 
against  future  cost  increases  in  the  delivery  of  legal  services,  staff  offices  returned  to  the 
agenda. 

In  the  spring  of  1992,  the  Family  Law  Tariff  Review  Sub-Committee  to  the  Legal  Aid 
Committee  recommended  that  no  change  be  made  in  the  judicare  method  of  service  delivery. 
The  Sub-Committee  had  been  reconstituted  by  Convocation  with  the  objective  of  determining 
whether  cost  savings  could  be  realized  that  would  assist  the  Ontario  government  to  improve  its 
fiscal  position  while  monitoring  the  quality  of  legal  services.  In  its  report,  the  Sub-Committee 
rejected  the  viability  of  a  staff  model,  concluding  that  “the  Ontario  Government’s  plan  to  cut 
costs  by  establishing  clinics  for  the  delivery  of  family  law  services  are  a  misguided  attempt  to 
reduce  expenditures  and  would  considerably  prejudice  the  interests  of  family  law  clients  who 
are  women”.111  The  report  sounded  a  theme  that  would  recur  throughout  the  debates  on  the 
family  law  pilots.  Many  of  those  opposing  the  introduction  of  a  staff  component  into  the 
delivery  of  family  law  services  did  so  on  feminist  principles,  believing  that  support  for  staff 
offices  in  the  family  law  area,  but  not  in  the  criminal  area,  indicated  a  discounting  of  women’s 
legal  interests  and  a  greater  willingness  to  place  them  at  risk.  The  Legal  Aid  Committee 
adopted  the  report  of  the  Family  Law  Sub-Committee  and  asked  that  Convocation  approve  the 
recommendations . 

Despite  these  recommendations,  however,  in  May  1992  Convocation  agreed  in  principle 

to  cooperate  with  the  government  in  the  development  of  pilot  projects  in  family  law.  The  Legal 

Aid  Committee  and  the  Clinic  Funding  Committee  were  urged  to  explore  with  the  Deputy 

Attorney  General  means  by  which  family  law  might  be  delivered  other  than  through  the 
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certificate  system.  As  a  result,  in  July  1992,  the  Pilot  Project  Steering  Committee  was 
established— a  joint  committee  with  representatives  from  the  Ministry  of  the  Attorney  General 
and  the  Law  Society.  The  Steering  Committee  in  turn  established  the  Family  Law  Pilot  Design 
Committee  in  September  1992. 

The  Design  Committee  delivered  its  report  in  June  1993,  recommending  two  pilot 
projects:  (i)  a  limited  service  model  focusing  on  uncontested  divorces  and  adoptions;  and  (ii)  a 
women’s  family  law  centre,  serving  the  multiple  needs  of  women  on  family  breakdown.113 


Report  of  the  Sub-Committee ,  supra ,  note  60,  and  see  text  corresponding  to  note  61,  supra. 

Supra,  note  66,  at  ii. 

Law  Society  of  Upper  Canada,  Report  of  the  Legal  Aid  Committee  to  Convocation  (November  1993). 

Report  of  the  Family  Law  Pilot  Project  Design  Committee  (June  1,  1993)  [hereinafter  Report  of  the  Design 
Committee ].  The  Design  Committee  made  it  quite  explicit  in  their  report  (at  3)  that  most  of  the  members  of  the 
Committee  “do  not  agree  with  the  view  that  staff  offices  would  provide  a  more  cost-effective  means  of  delivering 
family  law  legal  aid  services  than  the  system  currently  in  place  while  ensuring  an  equivalent  quality  of  service”. 
In  the  Committee’s  view,  family  law  services  could  and  should  continue  to  be  delivered  through  the  judicare 
model.  However,  the  Committee  members  all  expressed  their  willingness  to  design  a  staff  model  that  could 
ensure  that  the  interests  of  legal  aid  family  law  clients— disproportionately  low-income  women— not  be 
compromised. 
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The  Design  Committee  strongly  recommended  against  the  adoption  of  a  full-service  family 
law  office  that  would  operate  as  a  judicare  equivalent. 

The  Legal  Aid  Committee  meeting  in  June  1993  focused  on  the  report  of  the  Design 
Committee,  and  its  recommendations  regarding  the  pilot  projects.  There  was  some  concern 
expressed  regarding  the  women’s  family  law  centre  and  its  exclusive  focus  on  women. 
However,  no  formal  resolution  was  passed  at  the  meeting. 

The  Pilot  Project  Steering  Committee  met  again.  The  Deputy  Attorney  General  had 
received  the  report  of  the  Design  Committee  and  gave  a  preliminary  response.  The  Ministry 
was  still  interested  in  the  third  model— the  full  service  judicare  equivalent  office— and  the 
Deputy  Attorney  General  wanted  to  explore  with  the  Treasury  Board  the  feasibility  of 
implementing  the  report  with  and  without  the  third  model.  As  a  result,  the  Pilot  Project 
Steering  Committee  did  not  conclude  its  deliberations,  and  the  Deputy  Attorney  General 
requested  that  Convocation  defer  its  consideration  of  the  report  until  such  time  as  the  Deputy 
Attorney  General  had  had  an  opportunity  to  review  the  financing  possibilities.  The  report  of 
the  Pilot  Project  Design  Committee  was  provided  to  Convocation  in  June  1993  for  information 
purposes  only. 

In  a  letter  dated  October  12,  1993,  the  Deputy  Attorney  General  reported  on  the 
perspective  of  the  Attorney  General,  endorsing  the  establishment  of  (i)  a  women’s  law  centre 
outside  of  Toronto;  (ii)  a  limited  service  model;  and  (iii)  a  full-service  judicare  equivalent 
model.  It  was  the  view  of  the  Attorney  General  that  this  third  model  should  be  tested,  in  the 
interests  of  evaluating  the  staff  model  with  the  present  judicare  model,  notwithstanding  the 
rejection  of  this  model  by  the  Design  Committee.  55 

In  November  1993,  after  arranging  a  special  meeting  with  the  Attorney  General,  the 
Legal  Aid  Committee  debated  the  three  pilot  projects.  After  a  long  debate,  the  Committee 
voted  to  approve  the  three  pilot  projects,  and  recommended  that  the  pilots  be  approved  by 
Convocation.  116 

On  November  26,  1993,  Convocation  adopted  the  limited  service  model  and  a  judicare 
equivalent  staff  model,  but  rejected  the  women’s  family  law  centre.  Many  benchers  were 
concerned  about  the  fact  that  the  women’s  centre  would  serve  only  women.  However,  the 
view  was  also  expressed  by  several  benchers  that  they  might  be  more  receptive  to  the  approach 
if  the  focus  was  on  the  legal  needs  of  abused  women.117  Following  further  consultations  on  the 
issue,  the  Legal  Aid  Committee  recommended  that  Convocation  approve  the  establishment  of 
the  women’s  family  law  centre  with  a  specific  focus  on  the  provision  of  services  to  women 
who  are  victims  of  spousal  abuse.  In  May  1994,  Convocation  approved  the  women’s  family 
law  centre,  with  its  specific  focus  on  abused  women. 


Report  of  the  Design  Committee,  supra,  note  113. 

Ibid.,  at  3. 

The  Legal  Aid  Committee  voted  to  approve  the  limited  service  model  by  a  vote  of  10  to  2  (one  abstention);  to 
approve  the  women’s  family  law  centre  (two  separate  votes  were  taken:  the  vote  on  locating  the  centre  in 
Toronto  was  approved  12  to  0;  the  vote  on  locating  the  centre  outside  Toronto  was  approved  by  a  vote  of  8  to  4); 
and  finally  to  approve  the  judicare  equivalent  model,  by  a  vote  of  6  to  5. 

Law  Society  of  Upper  Canada,  Report  of  the  Legal  Aid  Committee  (June  1994),  supra,  note  85 
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The  September  1994  MOU  provided  that  the  Law  Society  would  “continue  to  implement 
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and  evaluate  the  legal  aid  pilot  projects  approved  by  Convocation  as  of  May  1994”. 

In  March  1995,  the  Divorce  Law  Office  was  opened  in  Toronto.  Plans  were  proceeding  in 
relation  to  the  other  two  pilot  projects.  In  June  1995,  a  new  government  was  elected  into 
office,  and  following  some  uncertainties  regarding  the  future  of  the  Legal  Aid  Plan,  the  other 
pilot  projects  were  put  on  hold. 

b.  Divorce  Law  Office — Limited  Service  Pilot  Project 

The  Divorce  Law  Office  pilot  project  opened  in  Toronto  in  March  1995,  with  the 
objective  of  testing  cost  savings  from  a  staff  system.  As  originally  designed,  the  Divorce  Law 
Office  was  intended  to  provide  service  to  clients  in  Toronto  with  legal  aid  certificates  for 
uncontested  divorces  and  adoptions.  These  two  legal  issues  were  seen  to  be  appropriate  for  a 
staff  office,  since  both  were  paper-intensive  legal  procedures,  involving  few  legal  issues.  The 
Family  Law  Pilot  Project  Design  Committee  was  of  the  view  that  these  “standard  paper 
intensive  services  with  little  legal  content  could  be  effectively  performed  by  paralegal  workers 
under  the  supervision  of  lawyers  with  no  adverse  effect  on  quality”.119  In  their  view,  this 
limited  service  model  “was  likely  to  achieve  the  stated  objective  of  the  delivery  of  family  law 
services  in  a  cost  effective  manner” . 

Following  the  initial  design  phase  of  the  pilot,  however,  the  Legal  Aid  Plan’s  coverage  of 
uncontested  divorces  and  adoptions  was  significantly  cut  back.  Adoption  was  eliminated 
altogether,  and  certificates  in  uncontested  divorces  would  only  be  issued  if  there  was  “a 
compelling  legal  need”.  As  originally  designed,  the  office  was  to  be  staffed  by  two  lawyers 
and  three  to  five  paralegals.  However,  following  the  reduction  of  legal  aid’s  coverage  of 
uncontested  divorces,  the  office  opened  with  only  one  lawyer  (the  director)  and  two  paralegal 
support  staff.  The  Divorce  Law  Office  has  also  developed  the  capacity  to  handle  uncontested 
divorces  from  across  the  province.  The  Divorce  Law  Office  now  handles  most  of  the 
uncontested  divorces  for  which  Legal  Aid  issues  certificates. 

According  to  the  OLAP  1996  Annual  Report,  the  Divorce  Law  Office  opened  358  new 
files  in  1996,  with  43  percent  of  the  clients  living  outside  Metro  Toronto.  However,  the  report 
also  noted  that  considerable  confusion  was  caused  by  the  changes  to  OLAP’s  policies 
regarding  the  coverage  of  divorce,  and  whether  the  Plan  would  issue  a  certificate  for  an 
uncontested  divorce  at  all.  As  information  regarding  the  coverage  of  uncontested  divorces  is 
more  effectively  disseminated  to  the  public,  the  number  of  files  that  the  Divorce  Law  Office 
carries  will  likely  be  somewhat  higher. 


Memorandum  of  Understanding  between  Law  Society  of  Upper  Canada  and  government  of  Ontario  (September 
1994). 

Report  of  the  Design  Committee ,  supra,  note  1 13,  at  5. 

The  Divorce  Law  Office  has  an  “800”  number  to  allow  access  by  clients  outside  of  the  Metropolitan  Toronto 
area.  The  Rules  of  Civil  Procedure  allow  the  parties  to  a  divorce  to  elect  the  court  if  the  divorce  is  uncontested. 
The  Divorce  Office  is  thereby  able  to  process  all  of  its  cases  in  Toronto. 
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c.  Family  Law  Office — Full-Service  Pilot  Project 

This  full-service  pilot  project  was  designed  to  provide  the  same  services  as  available  under 
the  certificate  system,  and  thereby  allow  a  direct  cost  and  quality  comparison  between  a  staff 
delivery  model  and  a  judicare  delivery  model. 

As  discussed  above,  the  Design  Committee  did  not  support  the  development  of  a  full- 
service  pilot  project.  In  its  view,  the  model  could  not  be  cost-effective  without  reducing  the 
quality  of  service;  it  would  further  aggravate  problems  of  access  to  counsel,  and  it  would  not 
provide  a  service  designed  to  meet  the  identified  needs  of  legally  aided  clients,  particularly 
women.  The  full-service  model  was  reconsidered  by  the  Design  Committee  after  being  advised 
by  the  Deputy  Attorney  General  that  the  government  intended  to  include  the  model  in  a 
proposal  for  funding  pilot  projects  in  family  law.  The  Committee  members  disagreed  on  how 
to  respond.  Some  were  of  the  view  that  since  the  model  would  be  recommended  by  the 
government,  it  was  imperative  that  the  committee  make  recommendations.  But  the  majority  of 
Committee  members  restated  their  opposition  and  declined  to  make  any  recommendations. 

In  November  1993,  the  Legal  Aid  Committee  agreed  to  support  the  judicare  equivalent 
model,  and  Convocation  approved  the  Family  Law  Office.  Plans  were  underway  to  set  it  up  in 
Scarborough  when  the  project  was  put  on  hold.  Staff  were  to  include  three  lawyers,  three 
support  staff,  and  a  part-time  bookkeeper.  Caseloads  were  targeted  to  be  comparable  to  the 
private  bar. 

d.  Women ’s  Family  Law  Centre 

The  third  pilot  project  was  to  be  a  women’s  family  law  centre  that  would  cater  to  the  legal 
and  nonlegal  needs  of  abused  women.  The  pilot  was  to  be  located  in  Ottawa,  and  would  run 
for  three  years.  The  Design  Committee  had  recommended  that  the  women’s  family  law  centre 
address  the  multiple  needs  of  all  women,  while  making  the  provision  of  services  to  abused 
women  a  priority.  The  Committee  noted  that  women  made  up  the  largest  proportion  of  legal 

aid  family  law  clients  (70  percent),  and  were  most  in  need  of  the  type  of  services  that  the  pilot 
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project  would  offer. 

The  centre  was  designed  to  provide  women  with  multifaceted  services.  It  would  provide 
family  law  services  in  the  areas  of  divorce;  custody  and  access;  child  and  spousal  support; 
restraining  and  exclusive  possession  orders;  division  of  property;  and  child  protection  matters 
arising  in  the  course  of  family  law  litigation.  These  services  were  similar  to  the  services 
provided  by  private  lawyers  under  the  judicare  system.  Moreover,  in  addition  to  these 
services,  the  Centre  would  also  conduct  test-case  litigation,  and  provide  summary  advice  and 
referrals  in  the  areas  of  criminal,  immigration,  administrative  (social  assistance,  housing),  real 
estate,  and  taxation,  insofar  as  these  areas  related  to  family  law  issues.  In  addition  to  these 
legal  services,  the  women’s  family  law  centre  was  to  provide  advocacy  services,  crisis 
counselling,  cultural  interpreter  services,  comprehensive  referral  service,  community  legal 
education,  lobbying  and  law  reform  work,  and  child  care. 

As  designed,  the  women’s  family  law  centre  was  to  be  staffed  by  a  range  of  professionals 
and  support  staff.  The  Design  Committee  recommended  that  the  staff  include  two  intake 
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In  support  of  its  argument,  the  Design  Committee  noted,  in  its  Report,  supra,  note  113,  at  9,  that  the  Supreme 
Court  of  Canada  has  recognized  the  need  for  more  substantive  approaches  to  equality  as  well  as  the  validity  of 
studies  which  demonstrate  that  women’s  standard  of  living  tends  to  drop  significantly  after  marriage. 
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workers  (to  assess  a  woman’s  needs,  provide  information  about  services,  and  make  referrals  to 
appropriate  resources  in  and  outside  the  clinic);  four  advocates  (to  provide  general  support, 
information,  and  assistance  to  a  women  in  obtaining  the  necessary  legal  and  nonlegal  services); 
two  crisis  counsellors;  one  child-care  worker;  four  practising  lawyers  (who  would  provide 
family  law  legal  services  to  women  and  offer  summary  legal  advice  in  areas  of  immigration, 
criminal,  real  estate,  and  tax  law  as  they  relate  to  the  family  law  cases);  one  lawyer  to  conduct 
test-case  litigation  and  law  reform  activities;  one  legal  director;  and  one  half-time  cultural 
interpretation  coordinator.  The  centre  was  also  to  be  staffed  with  appropriate  support  staff, 
including  seven  legal  secretaries. 

The  Design  Committee  recommended  that  careful  controls  be  placed  on  the  caseload  of 
lawyers  and  advocates  at  the  centre.  It  also  recommended  that  the  principle  of  choice  of 
counsel  be  retained.  Intake  workers  at  the  centre  would  inform  a  prospective  client  that  she 
could  take  her  case  to  a  private  lawyer,  or  see  a  lawyer  within  the  centre. 

As  noted  above,  the  pilot  project— specifically  its  focus  on  women— proved  to  be 
extremely  controversial.  The  Legal  Aid  Committee  accepted  the  women’s  family  law  centre  in 
November  1993,  after  passing  a  resolution  that  “adequate  social  services  be  available  in  the 
community  to  men  and  women,  albeit  in  separate  facilities”.  Convocation,  however,  was 
unconvinced  of  the  merits  of  a  women-only  clinic,  and  was  concerned  that  such  a  clinic  would 
be  discriminatory  against  men.  The  Legal  Aid  Committee  subsequently  revised  the  focus  of  the 
women’s  family  law  centre,  to  service  only  women  who  had  been  victims  of  domestic 
violence.  In  May  1994,  Convocation  approved  the  women’s  family  law  centre,  with  the  focus 
on  abused  women. 


e.  Assessment  of  the  Pilot  Projects 

The  Divorce  Law  Office  has  developed  an  efficient  procedure  for  handling  uncontested 
divorces  from  across  the  province,  and  an  expertise  in  processing  these  paper-intensive  cases. 
However,  given  the  limited  service  the  Plan  now  provides  in  the  area  of  divorce,  the  Office 
has  not  been  utilized  to  capacity  and  evaluation  of  the  pilot  in  terms  of  cost  efficiency  has  been 
rendered  difficult. 

It  is,  of  course,  impossible  to  evaluate  the  operation  of  the  two  pilot  projects  that  have  not 
yet  been  established.  The  pilot  projects  were  carefully  designed,  debated,  and  approved.  It  is 
extremely  unfortunate  that  the  Law  Society  and  the  government  have  not  proceeded  with  their 
implementation.  As  we  discuss  in  the  section  of  the  paper  on  delivery  models,  there  is  a 

serious  absence  of  empirical  data  on  the  advantages  and  disadvantages  of  alternative  legal  aid 
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delivery  models  in  family  law.  These  pilot  projects,  although  limited  in  some  respects, 
might  have  gone  some  distance  towards  providing  the  empirical  basis  upon  which  better 
assessments  could  be  made  about  the  relative  value  of  different  kinds  of  staff  offices. 

3.  EVALUATION  OF  THE  LEGALLY  AIDED  SERVICES  CURRENTLY 
AVAILABLE  IN  FAMILY  LAW 

In  this  section  we  begin  to  address  the  difficult  problem  faced  by  any  legal  aid  system,  the 
question  of  which  legal  needs  warrant  coverage.  We  will  evaluate  the  scope  of  the  legal  aid 
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The  limitation  of  pilot  projects  is  that  they  may  only  provide  reliable  data  about  the  nature  of  legal  needs  in  the 
particular  locality  in  which  they  are  situated.  There  is  some  question  about  the  extent  to  which  broader 
conclusions  about  the  cost  efficiency  and  quality  of  service  that  can  be  drawn  from  pilot  projects. 


816 


services  currently  available  in  family  law  in  order  to  address  two  of  the  central  questions  of  the 
case  study:  (1)  whether  there  are  some  legally  aided  services  in  family  law  that  should  not 
qualify  for  legal  aid;  and  (2)  whether  there  are  some  services  in  family  law  that  do  not 
presently  qualify  for  any  form  of  legal  aid,  but  should  qualify.  We  will  begin  with  a  discussion 
of  the  nature  of  legal  needs  in  family  law  and  then  move  on  to  examine  the  extent  to  which  the 
current  system  has  succeeded  or  failed  in  meeting  these  needs.  What  will  clearly  emerge  is  a 
picture  of  vast  unmet  legal  needs  creating  serious  problems  of  access  to  justice,  particularly  for 
women  and  children  following  marriage  breakdown,  as  well  as  significant  burdens  for  the 
administration  of  justice  and  other  social  systems. 

(a)  The  Nature  of  Family  Law  Disputes  and  the  Need  for  Legal  Services 

As  we  have  shown  above,  cases  of  marriage  breakdown  and  child  abuse  and  neglect  now 
bring  large  numbers  of  people  within  the  ambit  of  the  complex  and  sophisticated  legal  regime 
which  our  society  has  developed  over  the  past  30  years  to  deal  with  situations  of  family 
breakdown.  That  regime  reflects  prevailing  social  norms  about  child  custody  and  access,  child 
and  spousal  support,  the  distribution  of  property  between  spouses,  the  intervention  of  the  state 
in  the  parent-child  relationship,  and  the  need  to  provide  protection  against  domestic  violence. 

Significant  legislative  and  judicial  efforts  have  raised  the  importance  of  family  law  issues 
and  created  a  set  of  substantive  laws  more  sensitive  than  in  the  past  to  the  interests  of  women 
and  children.  Despite  these  achievements,  family  law  remains  engaged  in  a  constant  struggle 
against  its  historically  low  status  within  the  legal  system,  a  status  which  is  a  byproduct  of  the 
low  social  status  of  its  primary  clientele— women  and  children.  As  the  Canadian  Bar 
Association’s  Task  Force  on  Gender  Equality  in  the  Legal  Profession  wrote  in  its  1993 
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report: 

The  low  status  of  family  law  pervades  all  facets  of  our  justice  system  and  is  reflected  in  a  lack  of 
public  resources  devoted  to  resolving  conflicts  in  this  crucial  area.  This  low  status  is  rooted  in  the 
gender-related  approach  of  our  legal  system.  ...  Flowing  from  the  gender  bias  in  our  justice  system 
is  the  devaluation  of  family  matters  as  being  essentially  private  and  therefore  outside  the  realm  of  the 
‘real  law’. 

The  entitlements  provided  by  modem  family  law  are  worth  little  if  resources  do  not  exist 
to  access  the  justice  system,  and  it  is  here  that  social  commitment  to  the  importance  of  family 
law  has  wavered.  In  many  jurisdictions,  relatively  little  if  any  legal  aid  has  been  provided  for 
family  law  matters.  In  other  jurisdictions,  such  as  Ontario,  where  a  fairly  generous  level  of 
domestic  legal  aid  funding  was  achieved,  family  law  spending  is  the  obvious  target  when  a 
financial  crunch  hits,  revealing  the  tenuous  nature  of  its  status  within  the  justice  system. 

Family  law  remains  even  today  subject  to  a  powerful  and  deeply  rooted  conception  that  it 
is  not  really  law— that  it  deals  primarily  with  emotions  and  that  the  dispute  resolution  process  it 
entails  is  more  social  work  than  law.  This  conception  is  particularly  strong  when  family  law 
matters  involve  low-income  individuals  without  substantial  assets  to  divide.  This  misperception 
must  be  challenged.  Family  law  is  a  system  of  law;  family  law  matters  raise  legal  issues  and 


Task  Force  on  Gender  Equality  in  the  Legal  Profession,  Touchstones  for  Change:  Equality,  Diversity  and 
Accountability  (Canadian  Bar  Association:  1993)  at  21 1 . 

As  the  comparative  section  will  show,  the  same  is  true  of  Australia  and  England. 
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create  the  need  for  legal  assistance  in  resolution  of  those  disputes  within  the  legal  process. 

As  the  Ontario  Family  Law  Judges  Association  and  the  Ontario  Judges  Association  stated  in 
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their  submission  to  the  Legal  Aid  Review: 

The  Legal  Aid  Review  will  not  fully  comprehend  the  critical  role  played  by  legal  aid  in  the 
administration  of  family  law  justice,  unless  the  task  force  understands  the  essential  nature  of  family 
law  as  law.  It  is  not  social  work  and  it  is  not  debt  collection.  Family  law  is  part  of  the  legal  fabric  of 
our  society.  It  is  responsive  to  a  set  of  fundamental  social  expectations  about  rights  and  the 
enforcement  of  rights  in  our  culture. 

To  recognize  family  law  as  a  system  of  law  is  not  to  deny  that  family  law  disputes  involve 
deeply  emotional  issues  or  that  nonlegal  services  can  play  an  important  role  in  helping  the 
parties  reorganize  their  lives,  resolve  their  disputes  and  put  in  place  workable,  long-term 
arrangements.  As  we  will  show  later,  the  family  law  system  integrates  many  non-legal 
components,  such  as  mediation,  assessments,  and  counselling,  and  there  is  scope  for  further 
developments  in  this  area.  However,  law  also  plays  an  important  role  in  the  resolution  of 
family  law  disputes. 

Substantively,  law  sets  the  normative  standards  to  ensure  that  what  have  been  recognized 
as  the  important  interests  at  stake  in  family  law  cases  are  protected.  It  also  attempts  to  provide, 
through  access  to  the  courts,  an  orderly,  fair  process  for  resolving  family  law  disputes  in  light 
of  those  normative  standards  when  the  parties  are  not  able  to  reach  agreement  on  their  own; 
and  often  they  are  not,  for  the  very  reason  that  family  breakdown  is  often  accompanied  by 
conflict,  emotional  intensity,  and  sometimes  violence.  As  described  in  the  brief  submitted  by 
the  Ontario  Family  Judges  Association,  family  law  is  “a  system  which  can  bring  order  to  the 
chaos  of  marital  separation,  one  which  can  provide  a  means  of  resolving  intensely  competing 
personal  demands  in  an  equitable,  rational,  civil  and  non-violent  way”. 

As  we  have  noted  earlier,  the  legal  process  provided  by  family  law  is  sensitive  to  the 
criticism  that  an  unduly  adversarial  approach  will  often  not  be  in  the  best  interests  of  the 
litigants  and  their  children.  While  there  is  still  room  for  improvement,  the  family  law  process 
is  now  one  which  emphasizes  settlement  rather  than  litigation.  Operating  at  its  best,  it 
structures  the  settlement  process,  ensuring  that  settlements  are  informed  by  the  backdrop  of 
legal  entitlements  and  are  not  the  result  of  coercive  exercises  of  power  by  one  of  the  parties 
over  the  other.  The  legal  needs  generated  by  the  modem  family  law  process  are  therefore,  in 
large  part,  claims  for  legal  assistance  in  reaching  settlements  that  are  informed,  voluntary,  and 
durable. 

Effective  access  to  the  entitlements  and  remedies  provided  by  the  family  law  system 
requires  legal  assistance,  which  in  the  case  of  low-income  individuals  means  legally  aided 
assistance.  The  claim  for  an  entitlement  to  legally  aided  services  in  family  law  matters  rests  on 
three  factors:  the  complexity  of  the  legal  regime;  the  significance  of  the  interests  which  that 
legal  regime  has  been  put  in  place  to  protect;  and  finally,  the  potential  for  significant  power 


The  term  “legal  assistance”,  rather  than  “legal  representation”,  is  used  in  this  discussion  to  recognize  that  there 
are  other  ways  in  which  legal  asistance  can  be  provided  than  through  the  conventional  form  of  full  representation 
by  a  retained  lawyer,  although  this  may  be  the  most  desirable  form  of  assistance  in  many  cases.  These  issues  will 
be  discussed  further  in  the  sections  of  the  paper  dealing  with  prioritization  of  needs  and  delivery  models. 

Ontario  Family  Law  Judges  Association  and  Ontario  Judges  Association,  submission  to  Ontario  Legal  Aid 
Review  (April  2,  1997)  [hereinafter  Family  Law  Judges  submission],  at  5. 
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imbalances  between  the  parties  to  family  law  disputes.  These  three  factors  combine  to  create  a 
strong  case  of  legal  need  in  family  law  matters.  We  will  examine  each  in  turn. 

First,  complexity.  It  is  fair  to  say  that  even  in  the  simplest  of  family  law  matters,  such  as 
the  change  in  legal  status  entailed  by  an  uncontested  divorce,  the  process  is  complex  and 
daunting  for  a  lay  person,  and  some  form  of  legal  assistance  is  necessary  to  enable  individuals 
to  order  their  affairs  in  accordance  with  the  prevailing  legal  regime.  If  legal  assistance  is 
required  even  to  complete  the  paperwork  for  relatively  simple  matters  and  matters  on  which 
there  is  little  disagreement,  that  need  only  intensifies  in  cases  where  the  issues  are  more 
complex,  where  the  degree  of  conflict  between  the  parties  is  higher,  or  where  there  are  serious 
imbalances  of  power  between  the  parties.  The  need  for  legal  assistance  in  negotiating  the 
family  law  system  exists  at  all  income  levels.  It  could  be  argued  that  low-income  persons  have 
an  even  greater  need  for  assistance  in  accessing  the  family  law  system  than  those  with  higher 
incomes,  given  that  poverty  is  often  accompanied  by  other  forms  of  disadvantage,  such  as  a 
lack  of  education  and,  in  the  case  of  new  immigrants,  limited  English  language  skills,  that  will 
render  self-representation  extremely  difficult. 

Our  complex  and  sophisticated  regime  of  family  law  deals  with  matters  of  crucial 
importance  both  to  the  individuals  involved  and  society  as  a  whole.  The  significance  of  the 
interests  is  not  diminished  because  of  the  low-income  levels  of  the  parties  and,  if  anything,  is 
intensified.  It  is  not  only  those  family  law  cases  involving  large  amounts  of  property  that  raise 
important  legal  issues  and  strong  claims  of  a  need  for  access  to  justice. 

In  cases  involving  abuse,  fundamental  issues  of  bodily  integrity  and  physical  liberty  are  at 
stake.  In  child  protection  cases  and  the  most  serious  custody  and  access  cases,  for  example, 
those  where  kidnapping  and  abduction  are  involved,  the  very  existence  of  the  parent-child 
relationship  is  at  risk.  The  structuring  of  stable  and  safe  custody  and  access  arrangements  for 
children  after  their  parents’  relationship  has  broken  down  is  crucial  to  the  physical  and 
psychological  well-being  of  children. 

Support  obligations  among  low-income  persons  are  crucial  determinants  of  their  financial 
security,  and  may  determine  whether  or  not  someone  is  able  to  enjoy  the  basic  necessities  of 
life.  Support  enforcement  proceedings  entail  the  risk  of  incarceration  and,  soon,  loss  of  a 
driver’s  licence. 

Even  uncontested  divorces  and  adoptions,  while  obviously  not  constituting  the  most 
compelling  legal  needs  in  family  law,  involve  important  issues  of  formal  legal  status  that 
determine  a  host  of  other  legal  entitlements  and  obligations.  Why  should  low-income  persons 
be  denied  the  right  to  remarry,  or  to  be  legally  recognized  as  the  parent  of  the  children  with 
whom  they  have  a  de  facto  relationship? 

In  assessing  the  significance  of  the  issues  at  stake  in  legally  aided  family  law  cases,  gender 
is  a  crucial  factor.  Approximately  70  percent  of  legally  aided  clients  in  family  law  matters  are 
women  seeking  legal  assistance  to  protect  their  interests  and  often  those  of  their  dependent 
children.  A  legal  aid  system  committed  to  principles  of  equality  must  ensure  that  women’s 
distinctive  legal  needs  are  given  as  much  consideration  as  men’s,  which  often  lie  within  the 
criminal  realm.  Still,  it  should  also  be  recognized  that  low-income  men  face  problems  in  some 
particular  areas  of  family  law,  most  notably  in  defending  support  enforcement  proceedings  in 
cases  where  their  economic  circumstances  have  worsened,  in  seeking  variation  of  previous 
support  orders,  and  in  maintaining  a  relationship  with  their  children. 

The  claims  for  legal  assistance  in  family  law  are  even  further  strengthened  when  one 
recognizes  the  significant  power  imbalances  that  often  exist  between  the  parties  to  family  law 
disputes,  differentially  affecting  their  ability  to  access  the  legal  process.  Legal  representation  is 
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necessary  to  counter  those  imbalances.  There  are  different  kinds  of  power  imbalances  that 
need  to  be  addressed.  In  some  family  law  cases,  low-income  individuals  are  faced  with 
proceedings  instituted  by  powerful  agencies  of  the  state,  and  a  situation  akin  to  that  in  criminal 
law  thus  exists.  Child  protection  cases,  which  pit  child  welfare  agencies  against  parents  who 
are  typically  from  the  most  disadvantaged  segments  of  society,  come  immediately  to  mind. 
Further,  as  we  have  discussed  earlier,  there  are  other  institutional  litigants  as  well— the  Family 
Support  Plan,  which  brings  enforcement  actions  against  defaulting  payors,  and  social 
assistance  agencies,  which  are  behind  a  good  portion  of  the  support  litigation  in  family  courts. 
Provincial  Family  Court  judges  have  estimated  that  half  of  the  litigation  in  their  courts  is 
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generated  by  institutional  litigants. 

The  disproportionate  number  of  women  who  turn  to  legal  aid  to  seek  assistance  in  family 
law  matters  raises  a  host  of  additional  power  imbalances.  With  few  financial  resources  of  their 
own  because  of  their  roles  within  the  home,  many  are  confronted  with  husbands  who  have  the 
financial  resources  to  hire  private  lawyers  to  vigorously  defend  their  interests  in  the  family  law 
system.  In  many  cases  women’s  economic  vulnerability  is  compounded  by  the 
disempowerment  they  have  suffered  as  a  result  of  abusive  relationships.  Abused  women  will 
often  not  assert  their  own  interests  and  will  be  extremely  susceptible  to  domination  by  their 
former  partners.  Legal  representation  is  required  to  protect  their  safety,  and  that  of  their 
children,  and  to  ensure  that  their  abusers  do  not  use  the  legal  system  as  a  further  mechanism  of 
control  and  harassment. 

In  conclusion,  family  law  is  a  complex  system  of  law  regulating  important  social  interests 
in  contexts  where  there  is  usually  a  high  emotional  content  to  the  issues  and  often  significant 
imbalances  of  power  between  the  parties.  It  is  a  system  that  individuals  are  almost  always 
unable  to  understand  and  negotiate  on  their  own.  Adequate  access  to  that  system  requires  that 
individuals  have  legal  assistance. 

The  form  and  extent  of  that  legal  assistance  will  vary  depending  upon  the  seriousness  and 
complexity  of  the  issues,  the  degree  of  conflict  between  the  parties,  and  extent  of  power 
imbalances.  In  later  sections  of  this  paper  we  will  attempt  to  sketch  out  the  various  ways  in 
which  legal  assistance  can  be  provided  and  the  different  kinds  of  legal  needs  that  are  generated 
in  different  family  law  contexts.  Legal  assistance  need  not  always  take  the  form  of 
representation  by  a  retained  lawyer,  although  in  many  cases  this  will  be  the  most  effective 
form  of  legal  assistance.  The  point  being  made  here  is  simply  that  all  family  law  issues 
generate  legal  needs  for  which  legal  assistance  is  required.  In  the  case  of  low-income  persons, 
that  means  needs  which  must  be  met  by  the  legal  aid  system. 

This  was  the  conclusion  reached  by  the  Canadian  Bar  Association  in  its  1985  report  on  the 

provision  of  legal  aid  services  in  Canada,  where  it  recommended  that  essentially  all  family  law 
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matters  be  covered  by  legal  aid: 

Legal  matters  involving  the  family  are  as  vital  as  any  in  our  society.  It  is  of  special  importance  that 

legal  aid  be  available  because  family  disputes  often  involve  financial  and  emotional  dependence  and 

physical  abuse,  both  between  spouses  and  between  parents  and  children. 
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Unrepresented  Litigants  submission,  supra ,  note  29. 

National  Legal  Aid  Liaison  Committee,  The  Provision  of  Legal  Aid  Services  in  Canada  (Ottawa:  Canadian  Bar 
Association,  January  17,  1985)  at  13-14. 
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Coverage  must  be  provided  for  child  welfare  matters  where  the  state  is  involved  as  a  party,  custody 
and  access  cases,  independent  representation  for  children  who  have  an  interest  apparently  separate 
from  the  parents  or  guardian,  proceedings  to  prevent  or  relieve  domestic  violence,  maintenance 
proceedings,  divorce,  and  nullity  proceedings,  division  of  matrimonial  property,  and  paternity  and 

adoption. 

We  will  examine,  in  the  next  section,  the  serious  consequences  of  a  failure  to  provide  legally 
aided  assistance  in  the  majority  of  family  law  cases. 

(b)  The  Impact  of  the  Current  Cuts:  Unmet  Legal  Needs 

(i)  Introduction 

In  this  section  we  will  evaluate  the  extent  to  which  the  current  system  of  legal  aid  in 
Ontario  has  succeeded  in  meeting  the  extensive  legal  needs  of  low-income  persons  which  exist 
under  our  modem  system  of  family  law.  While  the  system  of  family  law  legally  aided  services 
that  had  evolved  under  the  Plan  by  1994  was  not  perfect— we  have  earlier  noted  some  of  the 
problems  of  access  and  quality  of  service  which  had  been  raised  over  the  years,  as  well  as  an 
unwillingness  to  experiment  with  delivery  systems  which  may  have  enhanced  service— it  can 
be  said  that  the  Plan  was  making  a  credible  effort  to  meet  legal  needs  in  the  family  law  area. 
The  same  cannot  be  said  of  the  current  situation. 

The  Draconian  cuts  in  service  which  were  implemented  as  of  April  1,  1996— cuts  in  the 
number  of  certificates  issued,  the  kinds  of  matters  covered,  and  maximum  hours  available  to 
deal  with  a  matter— have  resulted  in  vast  unmet  legal  needs.  The  hardship  to  low-income 
individuals  negotiating  the  family  law  system  on  their  own,  particularly  women  and  their 
dependent  children  after  marriage  breakdown,  and  the  strains  on  the  system  itself,  as  a  result 
of  the  severe  cuts  in  family  law,  was  the  theme  of  many  of  the  public  submissions  to  the  Legal 
Aid  Review  on  the  part  of  judges,  lawyers,  legal  aid  area  directors,  and  women’s 
organizations,  including  shelters.  We  also  independently  visited  four  family  courts,  and  our 
observations  corroborate  many  of  the  themes  emphasized  in  the  public  submissions.  While 
everyone  in  the  family  law  system  is  doing  their  best  to  cope  with  the  cuts— judges,  duty 
counsel,  legal  aid  lawyers,  COMSOC  parental  support  workers,  CAS  lawyers,  mediators, 
court  staff,  and  community  legal  clinics— serious  deficiencies  remain  in  the  support  and 
assistance  being  provided  to  low-income  persons  with  serious  family  law  matters. 

In  what  follows  we  attempt  to  lay  out  the  impact  of  the  cuts  in  the  first  year’s  experience 
under  the  new  regime.  Three  preliminary  points  should  be  made,  to  put  that  assessment  in 
context: 

a.  Full  Impact  of  Cuts  Yet  to  be  Realized 

The  full  impact  of  the  cuts  has  not  yet  been  completely  felt  by  the  family  law  system,  as 
many  old  certificates  issued  under  the  previous  tariff  are  still  in  circulation.  As  those 
certificates  disappear,  there  will  be  far  less  legal  representation.  On  the  other  hand,  the 
expansion  of  family  law  services  announced  by  the  Plan  in  fiscal  1997-98  may  counterbalance 
this  to  some  extent.  As  well,  it  is  clear  that  there  has  been  misinformation  and  confusion  about 
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In  Toronto  we  visited  the  Provincial  Family  Courts  at  31 1  Jarvis  St.  and  in  Etobicoke,  and  the  Family  Division  of 
the  General  Division.  We  also  visited  the  Unified  Family  Court  in  Barrie. 
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the  extent  of  legal  aid  coverage,  which  worsened  the  impact  of  the  cuts,  and  which  will,  one 
hopes,  be  corrected  over  time. 

h.  Concurrent  Cuts  to  Other  Services 

The  cuts  to  legal  aid  in  family  law  occurred  at  the  same  time  that  other  services  available 
to  assist  low-income  family  law  litigants  were  also  being  cut  because  of  budgetary  pressures. 
These  cuts  intensified  the  impact  of  the  legal  aid  cuts. 

(1)  Services  for  Abused  Women 

Many  services  for  abused  women  have  been  cut  since  1995.  Shelters  were  affected  by  the 
five  percent  cuts  implemented  in  1995  and  1996  to  all  transfer  agencies  in  the  Ministry  of 
Community  and  Social  Services.  As  shelters  have  been  forced  to  cut  back  on  staff,  court 
support  workers,  who  assisted  women  through  the  legal  process,  have  often  been  eliminated. 
Counselling  programs,  including  those  specifically  addressing  violence,  offered  primarily  by 
family  and  child  service  agencies  in  Ontario  have  also  been  cut.  These  services  had  in  the  past 
provided  some  support  to  abused  women  and,  while  not  eliminating  their  need  for  legal 
assistance,  had  enhanced  their  ability  to  use  their  lawyer’s  assistance  more  effectively. 

(2)  Office  of  the  Children ’s  Lawyer 

In  the  past,  when  parents  were  unrepresented,  counsel  were  often  appointed  by  the  Office 
of  the  Children’s  Lawyer  (formerly  the  Official  Guardian)  to  represent  the  children.  Child’s 
counsel  could  often  assist  the  family  in  resolving  their  issues  in  a  child-focused  manner.  Due  to 
cutbacks  in  the  budget  of  the  Office  of  the  Children’s  Lawyer,  this  assistance  became  less 
available  in  family  relations  matters.  In  the  past  the  Office  of  the  Children’s  lawyer  also  served 
the  role  of  the  “poor  person’s  assessor”.  Custody  and  access  assessments  prepared  by  its  staff 
social  workers  were  a  valuable  resource  in  resolving  many  custody  and  access  disputes.  Again, 
as  a  result  of  cutbacks,  the  Office  has  been  accepting  fewer  cases  for  assessments. 

(3)  Court  Intake  Workers 

Until  recently,  those  who  sought  relief  in  Family  Court  unrepresented,  or  before  they 
obtained  a  lawyer,  could  speak  to  intake  workers.  Although  they  could  not  provide  legal 
advice,  court  intake  workers  provided  assistance  in  the  preparation  and  completion  of  court 
documents,  as  well  as  general  information  and  direction  about  the  family  law  system.  These 
intake  positions  have  been  reduced,  and  in  some  cases  eliminated,  as  a  result  of  government 
cutbacks,  thereby  removing  an  important  institutional  support  to  unrepresented  litigants  at  the 
beginning  of  the  legal  process. 

(4)  Service  of  Family  Court  Documents 

The  Attorney  General  for  Ontario  is  no  longer  permitting  sheriffs  officers  to  serve  family 
court  applications  free  of  charge.  Low-income  applicants,  who  are  unable  to  pay  the  costs  of  a 
process  server,  and  who  are  not  legally  aided,  are  now  in  a  position  where  they  personally 
have  to  serve  the  documents  on  their  former  partners  themselves.  Their  awareness  that  they 
may  have  to  do  this  may  occasionally  discourage  applicants  from  continuing  with  their  case.  It 
also  creates  the  potential  for  dangerous  confrontations.  Judges  report  that  applications  are  often 
improperly  served  or  not  served  at  all,  creating  the  need  for  additional  court  appearances  and 
adding  to  the  confusion  of  the  process  for  the  unrepresented  litigant. 
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c.  Other  Factors  Contributing  to  Increase  in  Unrepresented  Litigants 

The  third  preliminary  point  is  that  many  individuals  who  do  not  fall  within  OLAP’s 
financial  eligibility  rules  are  also  unable  to  afford  legal  representation  to  resolve  their  family 
law  disputes.  The  growing  numbers  of  unrepresented  litigants  in  the  family  court  system, 
which  we  will  document  below,  are  directly  correlated  with  legal  aid  cutbacks,  but  amongst 
their  ranks  are  also  many  working  poor  and  middle-income  earners  who  increasingly  find  the 
cost  of  legal  assistance  in  the  resolution  of  family  disputes  prohibitive.  These  numbers  were 
undoubtedly  swelled  by  the  restrictions  on  legal  aid  eligibility  which  flowed  from  the  reduction 
in  social  assistance  rates  in  1995. 

(it)  Impact  of  Cuts  on  Abused  Women 

Under  the  new  rules,  very  few  individuals  receive  a  certificate  for  legal  representation  on 
a  family  law  matter.  Whatever  the  wording  of  Priority  One,  in  practice  certificates  have,  at 
least  over  the  past  year,  been  confined  to  cases  involving  abuse,  and  not  even  all  women 
leaving  abusive  relationships  have  been  covered.  In  the  absence  of  any  clear  definition  of 
abuse,  other  than  that  it  had  to  be  recent,  provable,  physical  abuse,  local  OLAP  offices  have 
used  their  discretion  in  deciding  what  cases  of  abuse  are  to  be  covered.  In  some  cases  a 
requirement  of  police  involvement  has  operated.  In  some  areas  certificates  have  not  been 
granted  to  abused  women  unless  they  are  with  children  for  whom  custody  and  support  are 

131 

being  requested.  The  presence  of  any  property,  even  jointly-owned  property,  has  operated  in 
some  cases  to  exclude  abused  women  from  coverage.  Cases  of  psychological  abuse  were  not 
covered  for  much  of  the  first  year,  although  that  has  now  changed.  Even  for  a  woman  whose 
situation  falls  within  the  narrow  definitions  of  abuse  which  have  been  operating,  the  priorities 
scheme  precludes  coverage  of  variations.  As  a  result,  abused  women  are  not  being  granted 
certificates  to  help  them  on  access  variations  brought  by  their  abusers,  nor  are  they  provided 
with  assistance  to  change  unworkable  custody  arrangements.  Many  very  serious  family  law 
matters,  including  situations  involving  abuse  and  threats  to  the  safety  of  children,  have  not 
been  covered  by  certificates  and,  even  with  the  clarification  and  expansion  of  coverage  by  the 
Plan  in  1997-98,  will  remain  uncovered.  One  must  remember  that  many  abused  women 
leaving  intolerable  family  situations  will  not  disclose  abuse  until  they  have  developed  a 
relationship  of  trust  with  their  lawyer,  a  situation  that  cannot  develop  under  the  current  rules 
because  identification  of  abuse  is  essentially  the  condition  for  receiving  access  to  a  lawyer. 

Although  OLAP’s  records  show  that,  in  the  end,  all  new  certificates  issued  have  been 
taken  up,  those  abused  women  who  do  receive  a  certificate  may  have  difficulty  finding  a 
lawyer.  Many  lawyers  who  used  to  do  legal  aid  work  indicate  that  they  have  stopped  or  have 
reduced  the  amount,  expressing  concerns  that  the  hours  allocated  under  the  new  tariff  are 
inadequate  and  raise  the  spectre  of  negligence  claims.  The  Plan’s  elimination  of  coverage  for 


The  examples  that  follow  are  taken  from  the  OAITH  study,  supra,  note  51,  at  30. 

This  is  true  in  London;  see  the  study  done  by  the  Battered  Women’s  Advocacy  Centre  (BWAC)  in  London, 
Ontario  [hereinafter  BWAC  study],  discussed  in  the  Report  of  the  Working  Group  in  Family  Matters  in  Legal  Aid 
of  the  London  Coordinating  Committee  to  end  Woman  Abuse  (March  4,  1997),  included  in  the  submission  of  the 
same  group  to  Ontario  Legal  Aid  Review  (March  14,  1997). 

Assaulted  Women’s  Helpline,  submission  to  Ontario  Legal  Aid  Review  (March  12,  1997). 

Rosewood  Shelter  in  Midland,  Ontario,  submission  to  Legal  Aid  Plan  Review  Panel  (March  12,  1997). 
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lawyer’s  travel  time  has  also  significantly  reduced  the  pool  of  lawyers  available  to  take  up  a 
certificate,  especially  in  rural  areas. 

Even  after  an  abused  woman  finds  a  lawyer,  the  lawyer  may  stop  half  way  through  the 
case  because  the  hours  allowed  on  the  certificate  have  run  out.  In  abuse  cases  counsel  must 
deal  with  a  highly-charged  and  emotional  client.  Significant  time  is  required  to  develop  a 
comfortable  relationship  with  the  client— an  individual  who  has  been  abused  will  have  trouble 
trusting  anyone.  Lawyers  now  accepting  certificates  in  these  circumstance  either  do  a  fair 
amount  of  pro  torn  work,  or  abandon  the  case  in  the  middle.  The  limited  hours  within  which 
to  resolve  matters  may  in  some  cases  lead  to  inappropriate  pressure  to  reach  a  settlement 
through  mediation.  As  the  Plan  itself  has  recognized  in  the  proposed  expansion  of  service 
changes  for  1997-98,  the  cases  now  receiving  certificates  are  the  most  complex  and  serious, 
and  will  often  require  more  than  the  allotted  hours. 

The  briefs  submitted  by  shelters  report  that  some  women  are  not  leaving  abusive 

relationships  or,  having  left,  are  returning.  While  the  cuts  to  social  assistance  and  the 

elimination  of  funding  for  second  stage  housing  are  cited  as  the  primary  reasons,  the  cutbacks 

to  legal  aid  (that  is,  problems  both  of  getting  a  certificate  and  finding  a  lawyer  to  take  it)  are 
1 

also  a  deterrent.  Other  women  may  exercise  self-help,  leaving  the  jurisdiction  without 
seeking  recourse  through  the  legal  system. 

(iii)  Unrepresented  Litigants 

The  majority  of  low-income  persons  with  family  law  matters  who  do  not  receive 
certificates  would  appear  to  be  either  abandoning  their  claims  or  entering  the  family  law 
system  unrepresented.  Privately  retained  layers  are  not  filling  the  void  left  by  the  decrease  in 
legal  aid  certificates,  unlike  the  situations  in  criminal  or  immigration.  The  number  of 
unrepresented  litigants  in  family  law  cases  is  reported  to  be  increasing  substantially  in  all 

1 36 

courts,  whether  provincial  family  court,  general  division,  or  unified  family  court. 

The  Ontario  Family  Law  Judges  Association  acknowledges  in  its  brief  that  there  have 
always  been  substantial  numbers  of  unrepresented  litigants  in  the  Provincial  Family  Court,  but 
takes  the  position  that  the  numbers  and  the  kinds  of  cases  in  which  parties  are  now  appearing 
without  counsel  are  a  new  phenomemon.  That  brief  goes  on  to  discuss  the  difficulty  of 
documenting  the  change  in  the  numbers  of  unrepresented  litigants  because  of  the  limitations  in 
current  methods  of  measuring  representation.  The  Ministry  of  Attorney  General  maintains 
statistics  that  only  measure  whether  the  applicant  was  represented  by  counsel  at  the  time  an 
application  was  issued  in  a  Children’s  Law  Reform  Act  or  Family  Law  Act  matter.  These 


See  OAITH  study,  supra,  note  51,  and  BWAC  study,  supra,  note  131,  but  note  that  the  BWAC  study  covers 
only  one  month,  April  19%,  and  the  legal  aid  cuts  had  only  been  in  place  for  one  month.  The  other  factors  cited 
are  probably  more  crucial,  as  suggested  in  the  submission  of  the  Rosewood  Shelter,  supra,  note  133. 

See  Legal  Aid  Committee,  Summary  Report  on  Legal  Aid  to  Convocation  (Toronto:  Law  Society  of  Upper 
Canada,  September  27,  19%). 

See  Unrepresented  Litigants  submission,  supra,  note  29,  and  Family  Law  Judges  Association  submission,  supra, 
note  126.  Recall  that  amongst  the  growing  ranks  of  the  unrepresented  there  are  also  many  who  would  not 
financially  qualify  for  legal  aid. 


138 


Family  Law  Judges  submission,  ibid. 

Ministry  of  the  Attorney  General,  Court  Input  Statistics  System  (CISS). 


824 


statistics  do  not  show  whether  the  applicant  gained  or  lost  representation  in  the  period  after  the 
initial  application  and  only  show  the  representational  status  of  one  of  the  parties. 

Even  on  these  inadequate  measures,  there  has  been  a  decline  in  representation  from  1995 
to  1996.  As  shown  by  Table  8,  the  percentage  of  unrepresented  applicants  in  CLRA  and  FLA 
applications  in  the  Provincial  Division  in  the  Toronto  region  increased  from  52.4  percent  to 
62.6  percent. 

TABLE  8 

UNREPRESENTED  APPLICANTS  IN  CLRA  AND  FLA  APPLICATIONS 


1995 

1996 

Total  applications 

7,148 

7,560 

Total  applicants  represented 

3,399 

2,810 

Total  applicants  unrepresented 

3,749 

4,750 

Percent  unrepresented 

52.4% 

62.8% 

Source:  Ministry  of  the  Attorney  General,  Court  Input  Statistics  System 


In  order  to  document  the  problem  of  unrepresented  litigants,  courts  have  started  to  keep 
their  own  statistics.  These  indicate  that  the  percentage  of  unrepresented  persons  is  considerably 
higher  than  the  ministry  statistics  would  indicate.1  9  The  data  collected  at  311  Jarvis  indicate 
that  over  58  percent  of  parties  appearing  before  the  court  between  January  and  March  1997 
were  unrepresented.  In  the  Etobicoke  family  court,  over  a  30-day  period  from  January  31  to 
March  1  1997,  75  percent  (470  of  625)  of  parties  appearing  on  FLA  and  CLRA  matters  were 
unrepresented.  Representatives  of  the  North  York  and  Scarborough  courts  reported  a  similar 
increase  in  the  number  of  unrepresented  litigants  in  their  courts  in  1997.  At  the  Brampton 
family  court,  between  February  12  and  March  12,  1997,  87  percent  of  the  parties  were 
unrepresented  in  regular  family  law  matters,  and  88  percent  in  child  protection  matters. 

(L  Unrepresented  Litigants  in  Family  Court 

Many  of  the  unrepresented  litigants  in  provincial  family  court  or  unified  family  court  are 
dealing  with  serious  issues  of  support,  custody,  and  access.  They  are  required  to  prepare  the 
initial  documents  to  begin  an  application  and  seek  temporary  relief  by  way  of  an  interim 
motion  on  their  own.  Only  limited  assistance  is  available  from  court  staff.  In  many  family 
courts  duty  counsel  are  not  authorized  to  help  litigants  at  this  stage  of  the  process,  and  on  any 
given  day  are  only  available  to  assist  parties  who  have  matters  scheduled  to  be  heard  by  the 
court  that  day.140Some  litigants  are  unable  to  complete  the  forms.  Many  of  the  litigants  in 
Metropolitan  Toronto  are  new  Canadians  who  have  limited  English  language  skills.  As  the 
parties  have  had  no  legal  advice,  they  are  unaware  of  the  legal  issues  at  stake  and  the 
information  that  is  relevant.  Unrepresented  litigants,  for  example,  are  often  reluctant  to  raise 
issues  of  violence  in  their  pleadings.  The  pleadings  and  the  affidavits,  which  will  be  the  basis 
for  decisions  on  the  crucial  interim  motions,  are  often  inadequately  prepared.  They  leave  out 
significant  facts  and  the  court  is  not  provided  with  the  necessary  information. 

As  we  will  detail  further  below,  the  family  law  system  is  now,  one  year  after  the  legal  aid 
cuts,  beginning  to  respond  to  the  absence  of  up-front  legal  advice  and  assistance  for 


139 


140 


Unrepresented  Litigants  submission,  supra ,  note  29,  and  Family  Law  Judges  submission,  supra ,  note  126. 
This  seems  to  vary  from  court  to  court. 
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unrepresented  litigants  commencing  family  court  proceedings— some  community  legal  clinics 
are  beginning  to  prepare  self-help  guides  and  to  offer  summary  legal  advice  and  assistance  in 
the  preparation  of  documentation;  law  students  are  being  placed  in  family  courts  to  assist 
litigants  in  the  preparation  of  documents;  ad  hoc  duty  counsel  clinics  are  being  set  up  in 
various  communities  for  a  limited  number  of  hours  a  week  to  offer  summary  advice  and  to 
review  documentation;  limited  private  retainers  are  being  created  under  which,  for  a  modest 
fee,  a  private  lawyer  will  provide  summary  advice  on  a  family  law  matter  and  do  the  initial 
paperwork.  These  are,  as  yet,  uncoordinated,  ad  hoc  responses,  and  some  offer  only  a  very 
limited  degree  of  assistance. 

Apart  from  social  assistance  recipients  claiming  support  who  have  the  assistance  of 
COMSOC  parental  support  workers14  —and  recall  here  our  earlier  comments  about  their 
limitations— the  only  legal  assistance  available  to  unrepresented  litigants  is  typically  that 
provided  by  duty  counsel  on  the  day  of  any  court  appearances— whether  it  be  the  first 
appearance  where  temporary  relief  may  be  awarded  by  motion  on  the  basis  of  affidavit 
evidence,  or  subsequent  court  appearances,  such  as  settlement  conferences  or  trials.  Duty 
counsel  report  being  overwhelmed  by  the  new  demands  being  placed  upon  them.  Whereas 
formerly  their  main  duties  were  to  request  adjournments  in  order  to  allow  one  or  both  parties 
to  obtain  counsel  and  to  provide  representation  on  motions  for  temporary  relief,  they  have  now 
been  thrust  into  the  role  of  the  parties’  lawyers,  without  the  time  necessary  to  fill  that  role. 
They  are  being  expected  to  interview  clients,  to  advise  them  on  the  filling  out  of  court 
documents,  to  attempt  to  negotiate  settlements,  and  to  argue  any  matters  before  the  courts, 
including  participation  in  trials.  Duty  counsel  are  extremely  hurried,  and  clients  often  have 
long  waits  to  see  them.  Time  constraints  limit  the  quality  of  the  assistance  that  can  be 
provided.  Clients  see  a  different  duty  counsel  each  time  they  appear  in  court.  The  quality  of 
duty  counsel  is  uneven  [a  problem  now  being  addressed  by  OLAP],  and  in  some  cases  they 
give  inaccurate  or  misleading  information.142 

Time  constraints  make  it  difficult  for  duty  counsel  to  have  the  time  to  negotiate  any 
resolution  of  the  matters  and  often  those  settlements  that  are  reached  are  rushed  and  fail  to 
address  important  concerns.  Some  are  unworkable  and  wrong  in  law.  Some  unrepresented 
litigants  settle  out  of  frustration  and  confusion,  giving  in  to  pressure  from  the  other  spouse 
(who  may  or  may  not  be  represented)  and  agreeing  to  inappropriate  custody  and  access 
arrangements  and  inadequate  support.  Women  who  have  come  to  court  requesting  restraining 
orders  and  restrictions  on  access  because  of  safety  concerns,  have  left  with  agreements  for 
joint  custody.  Also,  women  have  agreed  to  support  payments  without  having  seen  their 

i 

husband’s  financial  statement. 

While  some  unrepresented  litigants  settle  their  matters  at  the  time  of  court  proceedings, 
overall,  lack  of  representation  has  reduced  settlement  rates.  Without  lawyer  involvement, 
nothing  happens  to  settle  cases  between  court  appearances.  Cases  that  would  have  been  settled 


In  provincial  court  the  parental  support  workers  appear  as  agents  for  the  applicant;  this  is  not  true  in  unified 
family  courts,  which  are  superior  courts  in  which  parties  cannot  be  represented  by  agents.  There,  parental 
support  workers  assist  in  the  preparation  of  documentation,  but  applicants  are  represented  by  duty  counsel  in  any 
court  proceedings. 

BWAC  study,  supra ,  note  131. 

Examples  from  Family  Law  Judges  submission,  supra ,  note  126. 
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if  the  parties  had  had  lawyers  now  go  to  court  with  duty  counsel  assisting  the  unrepresented 
litigant(s)  in  the  proceedings  to  the  extent  of  their  availability. 

Without  lawyers  to  mediate  their  relationship,  the  parties  may  become  more  hostile  and 
polarized  in  their  positions.  In  family  law  cases,  the  parties  are  often  emotionally  distraught. 
Lawyers  are  often  able  to  diffuse  situations  by  explaining  the  proceedings,  calming  their 
clients,  and  creating  realistic  expectations  as  to  outcome.  Former  partners  are  now 
unrepresented  and  often  sit  facing  one  another  for  hours  in  a  crowded  court  waiting  room.  The 
potential  for  physical  and  verbal  abuse  between  the  parties  increases  as  levels  of  anger  and 
frustration  with  the  process  escalate. 

In  court,  because  of  the  often  inadequately  prepared  pleadings  and  affidavits,  judges  faced 
with  requests  for  interim  relief  are  required  to  make  important  decisions  about  custody,  access, 
and  support  on  the  basis  of  incomplete  and  possibly  untrue  evidence  and  the  limited 
submissions  of  duty  counsel.  Trials  involving  unrepresented  litigants  are  even  more 
problematic.  Unrepresented  litigants  have  no  idea  how  to  present  evidence,  how  to  examine  or 
cross-examine,  and  often  important  evidence  is  not  presented.  In  cases  involving  abuse,  lack  of 
representation  creates  a  situation  where  an  abusive  unrepresented  litigant  questions  his  or  her 
spouse  at  trial.  This  amounts  to  a  perpetuation  of  the  abuse. 

The  result  of  the  legal  aid  cutbacks  for  unrepresented  litigants  in  family  law  is,  quite 
simply,  inadequate  access  to  justice.  Unrepresented  litigants  do  not  understand  the  legal  issues 
at  stake  and  are  unable  to  articulate  their  positions.  Out  of  fear  and  confusion  they  may  feel 
forced  to  agree  to  inappropriate  and  unworkable  custody  and  access  arrangements,  or 
inadequate  support.  Given  inadequacies  in  the  evidence  presented,  any  court  orders  made  may 
also  suffer  from  the  same  deficiencies.  Without  lawyers’  involvement  to  establish  boundaries 
for  parents’  behaviour  in  the  midst  of  the  emotional  turmoil  of  marriage  breakdown,  children’s 
safety  may  be  at  risk,  and  certainly  their  psychological  security.  Women’s  property  claims 
often  remain  unpursued  because  of  the  barriers  to  access  faced  by  the  unrepresented  in  the 
General  Division,  and  the  amounts  of  support  they  receive  in  provincial  court  may  be  far 
lower  than  what  would  have  been  achieved  had  there  been  lawyer  involvement-— which,  for 
example,  would  have  ensured  appropriate  financial  disclosure.  The  result  is  impoverishment 
for  themselves  and  their  children  and  continued  dependence  on  social  assistance. 

b.  Unrepresented  Litigants  in  Child  Protection  Matters 144 

Like  matrimonial  cases  involving  abuse,  child  protection  matters  where  the  parent/child 
relationship  is  at  risk  have  remained  the  highest  priority  for  legal  aid  coverage.  One  might, 
therefore,  have  expected  that  this  is  an  area  where  the  cutbacks  have  had  little  impact.  This  is 

not  true. 

The  rising  numbers  of  unrepresented  litigants  appearing  before  the  family  courts  in  child 
protection  proceedings  is  something  of  a  mystery.  The  Plan  reports  that  all  applications  for  a 
certificate  in  proceedings  involving  temporary  care,  society  wardship,  and  Crown  wardship 
have  been  granted,  and  that  all  certificates  issued  have  been  taken  up  by  a  lawyer.  Two 
explanations  for  the  increased  lack  of  representation  in  child  protection  proceedings  can  be 
offered.  First,  proceedings  involving  supervision  orders  (that  is,  where  the  child  remains  in  the 
home  under  agency  supervision)  and  voluntary  care  arrangements  are  lower  priority  matters 


144 


The  materia!  in  this  section  is  taken  from  the  Unrepresented  Litigants  submission,  supra ,  note  29  and  from  a 
telephone  conversation  with  Rosalind  Zitsman. 
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and  certificates  are  not  being  granted  in  those  cases.  Second,  in  the  more  serious  proceedings, 
an  erroneous  belief  may  be  operating  that  legal  aid  is  no  longer  available. 

As  a  result,  duty  counsel  are  not  requesting  adjournments  to  allow  parties  to  obtain 
representation  and  appear  to  be  handling  many  more  of  the  first  appearances  themselves.  This 
is  creating  serious  problems.  The  first  appearance  can  be  the  most  crucial  hearing  in  a  child 
protection  matter,  because  if  the  child  is  placed  in  care,  it  may  be  very  difficult  to  get  the  child 
back.  Without  representation,  parents  are  simply  signing  consents  to  place  the  child  in  care,  or 
duty  counsel  are  negotiating  such  consents  for  them.  In  many  cases,  unrepresented  parents  are 
not  receiving  the  necessary  legal  advice  to  assist  them  in  the  reunification  of  their  families  or 
the  resolution  of  their  child’s  status.  For  example,  no  arrangements  are  made  for  access  while 
the  child  is  in  care;  in  the  absence  of  a  strong  relationship  with  the  child,  the  parents  may  lose 
the  child  down  the  road.  With  no  representation,  parents  are  agreeing  to  arrangements  for  the 
removal  of  their  children  out  of  fear  of  what  the  outcome  will  be  if  they  do  not  cooperate  with 
the  agency. 

Even  when  certificates  are  granted  in  child  protection  matters,  the  limited  hours  available 
make  it  impossible  for  lawyers  to  provide  adequate  assistance  to  the  parents.  In  the  past, 
lawyers  acted  as  intermediaries  and  guided  troubled  parents  in  the  right  direction.  For 
example,  a  lawyer  used  to  be  able  to  attend  settlement  meetings  with  a  children’s  aid  society  to 
develop  plans  to  assist  the  parent  to  plan  for  the  return  of  their  children.  The  lawyer  was 
available  to  refer  the  parent  to  outside  agencies  that  could  assist  him  or  her.  This  is  no  longer 
happening.  Now,  lawyers  are  often  not  involved  until  the  situation  has  deteriorated  beyond 
redemption.  They  can  only  act  as  procedural  watchdogs  in  a  sad  process  where  the  parents’ 
legal  position  has  usually  sunk  beyond  any  hope  of  salvage. 

c.  Unrepresented  Litigants  in  General  Division 

Where  there  is  no  unified  family  court,  family  law  litigants  must  go  to  General  Division 
for  any  property  matters— including  orders  for  exclusive  possession— and  all  divorce  matters, 
including  variation  of  support  orders  made  in  a  previous  divorce  proceeding.  The  situation  of 
unrepresented  litigants  is  even  worse  in  General  Division  than  in  the  family  courts.  The  court 
is  by  and  large  very  inhospitable  to  unrepresented  litigants.  No  duty  counsel  are  available  and 
the  process  is  very  formal.  In  the  Toronto  General  Division’s  family  law  office,  a  special 
counter  has  been  set  up  to  deal  with  unrepresented  litigants  in  response  to  their  increasing 
numbers.  The  counter  sees  between  30  and  50  unrepresented  litigants  each  day— about  one-half 
of  whom  are  at  some  stage  of  the  divorce  process  (contested  or  uncontested).145  Court 
administrative  staff  estimate  that  one-half  of  family  law  trials  in  the  General  Division  now 
involve  unrepresented  litigants. 

The  challenges  facing  unrepresented  litigants  who  wish  to  bring  contested  matters  in 
General  Division  are  daunting.  But  even  an  application  for  an  uncontested,  affidavit  divorce 
poses  formidable  hurdles  to  the  unrepresented.  There  is  a  tremendous  amount  of  careful 
paperwork  associated  with  an  uncontested  or  affidavit  divorce  that  is  challenging  even  for 
seasoned  professionals.  For  the  unrepresented  litigant,  the  correct  completion  of  these 
documents  represents  an  almost  insurmountable  burden.  Court  staff  provide  advice,  but  are 
constrained  by  time,  and  also  by  the  fact  that  they  are  not  lawyers.  In  addition,  the  fees  may 
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create  barriers  for  low-income  applicants— $135  for  the  initial  application  and  $170  for 
completion  of  the  process. 

(iv)  Institutional  Costs  of  the  Cutbacks 

a.  Inefficient  Operation  of  the  Justice  System 

The  main  cost  of  the  legal  aid  cutbacks  in  family  law  is  borne  by  the  unrepresented 
litigants  who  face  the  risk  of  inappropriate  resolution  of  their  family  law  disputes— they  risk 
financial  impoverishment,  threats  to  the  physical  and  psychological  security  of  themselves  and 
their  children,  and  severance  of  the  parent-child  relationship.  However,  the  cutbacks  also  have 
institutional  costs  that  need  to  be  taken  into  account.  The  primary  one  is  the  inefficiencies  in 
the  operation  of  the  court  system  as  a  result  of  increased  numbers  of  unrepresented  litigants. 

The  increasing  numbers  of  unrepresented  litigants  have  resulted  in  both  more  and 
lengthier  court  proceedings,  increasing  the  costs  of  the  administration  of  justice.  Judicial  time 
at  first  appearances  is  not  being  used  effectively,  as  judges  are  being  required  to  perform  an 
intake  role  in  obtaining  basic  information  from  the  parties.  Difficulties  created  by  parties 
trying  to  serve  their  own  documents  are  taking  extensive  amounts  of  judicial  time.  Proceedings 
are  taking  longer  because  the  parties  are  not  focused  on  the  issues  and  have  no  sense  of  what 
evidence  is  relevant  or  not  relevant. 

Court  reporters  have  largely  been  eliminated  from  family  court  proceedings  as  a  cost¬ 
saving  measure.  Yet,  they  are  required  in  all  proceedings  involving  unrepresented  litigants, 
further  increasing  the  cost  of  proceedings. 

Many  of  the  efficiencies  of  case  management  are  not  realized  when  litigants  are 
unrepresented.146  Courts  are  increasingly  moving  to  a  system  of  case  management  that  has 
been  shown  to  increase  the  efficiency  of  litigation  and  the  level  of  consumer  satisfaction.  Case 
management  is  based  on  the  premise  that  the  parties  have  lawyers  to  place  documentation 
before  the  court,  to  ensure  that  the  case  moves  forward  between  court  appearances,  to  assist  in 
the  early  resolution  of  the  cases,  and  to  advocate  on  their  behalf.  Case  management  is  a  system 
supported  by  modem  technology.  It  works  at  a  significantly  less  satisfactory  level  of  efficiency 
when  litigants  are  unrepresented.  Unrepresented  litigants  are  rarely  able  to  take  advantage  of 
the  technology  offered  by  the  case  management  system,  such  as  faxing  in  agreements  and 
requests  for  adjournments  and  telephone  conference  calls.  As  a  result,  courts  are  now  spending 
a  considerable  amount  of  time  on  avoidable  court  attendances.  When  lawyers  are  not  involved, 
there  is  less  chance  that  any  settlement  will  take  place  between  court  appearances. 

Trials  with  unrepresented  litigants  are  a  particular  problem.  Unrepresented  litigants  do  not 
know  how  to  present  evidence.  They  are  unaware  of  what  is  relevant  and  have  difficulty  in 
focusing  on  relevant  issues.  Judges  report  that  trials  with  unrepresented  litigants  take  twice  as 
long  as  they  did  in  the  past  when  counsel  were  present. 

The  absence  of  legal  aid  coverage  has  meant,  in  some  cases,  not  only  the  absence  of  legal 
representation  for  the  parties,  but  also  the  loss  of  funding  for  crucial  pieces  of  evidence  which 
would  assist  in  the  resolution  of  the  dispute.  As  there  is  no  funding  for  serological  tests 
(“blood  tests”)  in  paternity  cases,  judges  are  now  hearing  long,  complicated  evidence  about  the 
sexual  relations  between  the  parties.  Custody  and  access  trials  are  lengthened  because  of  the 
absence  of  assessments. 
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Child  welfare  trials  are  becoming  longer.147  Whereas  lawyers  are  often  able  to  work  out 
statements  of  undisputed  facts  and  to  narrow  the  issues  for  trial,  this  is  inappropriate  with 
unrepresented  clients.  Time-saving  measures  such  as  affidavit  evidence-in-chief  are  not 
available  with  unrepresented  parties. 

Settlements  or  orders  based  on  insufficient  evidence  are  less  likely  to  adequately  meet  the 
needs  of  the  parties  and  are  therefore  more  likely  to  be  relitigated  in  the  future. 

b.  Court  Security 

The  safety  of  court  staff  is  placed  at  risk  as  the  anger  and  frustration  levels  of 
unrepresented  litigants  increase.  Staff  are  often  verbally  abused  by  angry  people. 

c.  Other  Institutional  Costs 

•  The  increasing  length  and  inefficiencies  in  family  court  proceedings  affect  all  the 
institutional  litigants  in  the  court  (COMSOC,  CAS,  FSP),  whose  salaries  are  paid  by 
government.  Institutional  litigants  are  spending  more  time  in  court;  they  are  also 
experiencing  more  adjourned  proceedings  because  of  the  lack  of  representation  on  the 
other  side. 

•  Social  assistance  costs  are  increased  if  women  are  unable  to  access  a  share  of 
property  that  might  allow  them  to  achieve  financial  independence,  or  if  they  receive  a 
support  award  that  is  lower  than  what  might  have  been  obtained  with  lawyer 
involvement.  As  well,  if  paternity  is  not  established,  the  state  may  be  required  to 
assume  responsibility  for  support  of  the  child  for  18  years. 

•  In  the  long  term,  the  health  care  and  criminal  justice  systems  will  bear  the  costs  of 
not  dealing  appropriately  with  issues  of  family  violence.  Family  law  problems  dealt 
with  inappropriately  do  not  disappear— they  come  back  in  other  forums. 

(c)  The  Challenge:  Meeting  Family  Law  Needs  More  Effectively 

Family  law  services  have  suffered  severe  and  disproportionate  cutbacks  as  the  Ontario 
Legal  Aid  Plan  has  been  forced  to  operate  under  stringent  fiscal  imperatives  of  cost  control. 
As  we  have  demonstrated,  this  has  resulted  in  vast,  unmet  legal  needs  in  the  family  law  area. 
The  challenge  now  lies  in  designing  a  system  that  could  effectively  meet  family  law  needs  in 
an  environment  of  fiscal  constraint.  Apart  from  some  adjustment  of  funding  allocations,  which 
we  believe  is  crucial  to  the  creation  of  an  effective  system  of  legally  aided  family  law  services 
in  Ontario,  there  are  three  possible  avenues  to  pursue  in  attempting  to  redesign  the  system  of 
legal  aid  in  family  law: 

(i)  Prioritization',  prioritize  services  which  will  receive  legal  aid,  with  the  objective  of 
eliminating  or  reducing  services  in  low  priority  matters; 

(ii)  Delivery  models :  experiment  with  different  ways  of  delivering  legal  assistance  to 
determine  which  are  the  most  effective  and  to  ensure  that  the  available  funding  is 
allocated  in  the  most  cost-effective  way  so  as  to  maximize  the  legal  needs  that  can  be 
met  by  the  Plan;  and 
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(ill)  Systemic  reforms :  change  the  procedural  and  substantive  context  of  family  law  to 
reduce  legal  needs. 

In  the  face  of  its  fiscal  crisis,  OLAP  has  resorted  primarily  to  the  first  approach— of 
prioritizing  those  legal  services  that  will  receive  legal  assistance— and  as  we  have  argued,  it  is 
an  approach  that  has  left  an  enormous  amount  of  legal  needs  unmet.  The  second  approach— of 
experimentation  with  different  delivery  models— has  been  much  debated,  but  seldom 
implemented  in  the  delivery  of  family  law  services  in  Ontario.  There  has,  in  fact,  been 
considerable  resistance  to  experimentation  in  the  delivery  of  legally  aided  services  in  family 
law.  While  OLAP  has  increased  its  reliance  on  duty  counsel  to  meet  the  increasing  demand, 
there  has  been  very  little  other  experimentation  in  delivery  models.  The  third  approach  has 
been  the  focus  of  much  government  and  professional  attention,  and  there  has  been  a  much 
greater  willingness  to  experiment,  particularly  in  the  procedural  dimensions  of  family  law. 

None  of  these  approaches  are  mutually  exclusive.  In  fact,  prioritization  and 
experimentation  with  delivery  models  may  be  integrated,  as  we  think  about  different  levels  of 
service  that  could  be  available  depending  on  the  priority  of  the  matter.  In  a  mixed  or  blended 
system,  different  levels  of  legal  service  would  be  provided  for  different  types  of  family  law 
needs.  For  example,  while  a  private  lawyer  may  be  required  for  a  complex  custody  or  child 
protection  case,  simpler  cases  involving  the  variation  of  support  orders  or  enforcement  might 
be  adequately  dealt  with  by  a  duty  counsel  or  a  staff  lawyer.  In  our  view,  systemic  reform 
could  and  should  accompany  any  effort  to  seriously  address  and  reduce  the  demands  for  legal 
needs  in  the  area  of  family  law. 

In  the  sections  that  follow,  we  explore  the  ways  in  which  each  of  these  avenues  might  be 
pursued  in  the  reconfiguration  of  the  system  of  legally  aided  family  law  services  in  order  to 
better  meet  legal  needs.  We  begin  by  examining  some  of  the  ways  in  which  other  jurisdictions 
have  attempted  to  respond  to  similar  challenges  in  the  delivery  of  family  law  services.  Our 
review  will  focus  on  recent  initiatives  in  Australia  and  England,  as  well  as  initiatives  in  the 
other  Canadian  provinces.  We  will  then  turn  to  consider  the  ways  in  which  the  Ontario  family 
law  system  could  be  redesigned. 

4.  LESSONS  FROM  OTHER  JURISDICTIONS 

(a)  Introduction 

In  this  section  of  the  paper  we  examine  the  ways  in  which  other  jurisdictions  have 
responded  to  the  current  challenges  of  delivering  legally  aided  services  in  the  family  law  area. 
We  also  examine,  where  relevant,  the  broader  policy  context  of  family  law  in  each 
jurisdiction,  with  a  focus  on  reforms  directed  at  reducing  the  costs  of  family  law  litigation,  as 
most  jurisdictions  have  recognized  the  integral  connection  between  legal  aid  costs  and  the 
prevailing  family  law  system.  We  first  examine  the  situation  in  the  other  Canadian  provinces, 
and  then  turn  to  some  international  comparisons— England  and  Australia.148 

Two  caveats  are  in  order.  First,  given  the  extremely  short  time-frame  for  the  preparation 
of  this  paper,  comprehensive  information  with  respect  to  the  delivery  of  legally  aided  family 
law  services  in  each  jurisdiction  was  very  difficult  to  obtain.  Most  published  material  on  the 
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legal  aid  systems  in  effect  in  various  jurisdictions  provides  little  detail  with  respect  to  the 
family  law  component  of  the  system— a  telling  comment  on  the  general  status  of  family  law 
within  legal  aid  plans.  As  will  become  apparent  in  the  material  that  follows,  the  amount  of 
information  we  were  able  to  obtain  about  each  of  the  various  jurisdictions  varies  dramatically. 
Second,  most  legal  aid  plans  are  under  financial  pressure,  particularly  in  the  family  law  area 
where  demand  and  costs  have  increased  rapidly,  and  are  currently  engaged  in  cost-cutting 
reform  efforts.  Therefore,  many  of  the  sources  on  which  we  have  relied  may  no  longer 
provide  an  accurate  picture  of  the  current  situation. 

(b)  Other  Canadian  Provinces 

The  following  material  attempts  to  provide  a  description  of  the  way  in  which  other  legal 
aid  plans  within  Canada  deliver  family  law  services.  As  will  become  apparent,  not  all  of  the 
other  provinces  offer  lessons  useful  to  Ontario.  Many  have  very  small  populations  compared  to 
Ontario  and,  as  well,  many  offer  relatively  restricted  services  in  civil  legal  aid  generally.  As 
the  experiences  of  Manitoba  and  British  Columbia  emerged  as  the  most  useful  for  our 
purposes,  they  receive  more  extensive  treatment  than  the  other  provinces. 

(i)  Newfoundland149 

The  plan  covers  most  family  law  matters.  Maintenance  cases  are  covered  if  the  opposite 
side  is  represented  by  a  lawyer.  Matrimonial  property  is  covered  if  no  private  lawyer  will  take 
the  case  on  a  contingency  basis.150  In  1995-96,  72  percent  of  the  service  was  criminal,  28 
percent  civil. 15 'Legal  aid  services  in  Newfoundland  are  delivered  through  a  mixed  model  of 
both  private  and  staff  lawyers.  In  1995,  staff  lawyers  performed  some  86  percent  of  the  work, 
operating  out  of  nine  regional  offices.  Successful  applicants  receive  a  certificate  that  can  be 
presented  either  to  a  staff  lawyer  or  private  lawyers  on  a  legal  aid  panel.  In  some  cases,  choice 
is  limited  to  staff  lawyers. 

(ii)  Prince  Edward  Island152 

Prior  to  1991-92,  the  plan  covered  many  family  law  matters.  However,  coverage  has 
since  been  restricted  to  situations  involving  domestic  violence.  The  term  is  applied  to  include 
situations  where  the  physical  or  emotional  security  of  the  applicant  or  a  child  is  endangered  or 
threatened.  In  1995-96,  family  law  cases  accounted  for  only  seven  percent  of  the  plan’s 
caseload  (a  total  of  75  cases).154  Most  of  the  legally  aided  family  law  case  load  is  handled  by 
the  four  staff  lawyers.  Private  counsel  are  retained  if  a  staff  lawyer  has  a  scheduling  conflict  or 
conflict  of  interest  (in  1995-96,  13  family  law  cases). 


Statutory  authority  for  the  plan  is  the  Legal  Aid  Act,  R.S.N.  1990,  c.  L-l  1. 

Newfoundland  and  Labrador  Legal  Aid  Commission  homepage:  www.gov.nf.ca/just/other/legalaid.htm. 

Statistics  Canada,  Canadian  Centre  for  Justice  Statistics,  Legal  Aid  in  Canada :  Resource  and  Caseload  Statistics, 
1995-96  [hereinafter  Legal  Aid  1 995-96] . 

There  is  no  statutory  authority  for  the  legal  aid  plan,  which  is  run  directly  through  the  office  of  the  provincial 
Attorney  General. 

Statistics  Canada,  Canadian  Centre  for  Justice  Statistics,  Legal  Aid  in  Canada:  Description  of  Operations, 
October  1995,  at  6  [hereinafter  Legal  Aid  October  1995]. 
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(ill)  Nova  Scotia 15:5 

The  Nova  Scotia  legal  aid  plan  gives  priority  to  criminal  matters.156  In  practice,  many 
family  law  matters  are  not  covered;  within  family  law,  priority  is  given  to  cases  involving 
child  custody,  threats  of  violence,  and  maintenance  of  spouses  and  children.157  Legal  aid  is 
provided  primarily  by  staff  lawyers  working  out  of  13  offices  and  three  sub-offices,  with  a 
limited  use  of  private  lawyers.  Family  law  cases  are  referred  to  private  lawyers  primarily  in 
cases  of  conflict  of  interest.  Over  the  course  of  the  past  five  years,  the  use  of  private  lawyers 
has  increased.  (In  1995,  25  percent  of  the  family  law  cases  were  referred  to  a  private 
lawyer.  )  In  addition  to  providing  representation,  staff  lawyers  also  provide  advice  to  family 
clients  on  family  law  matters  in  cases  where  no  file  is  opened. 

In  1990,  members  of  the  Law  Society  of  Upper  Canada’s  Legal  Aid  Sub-Committee  on 
the  Delivery  of  Legal  Aid  Services  in  Family  Law  in  Metropolitan  Toronto  visited  the  Halifax 
staff  office  and  reported  as  follows:559 

The  quality  of  service  provided  was  mixed  in  that  there  are  some  very  good  staff  lawyers  and  some 
not  as  good.  The  average  level  is  felt  to  be  competent.  Shelter  workers  and  Childrens  Aid  workers 
report  that  the  average  ability  of  staff  solicitors  is  good.  The  impression  of  the  private  bar  is  that  staff 
counsel  provide  a  good,  efficient  service  to  their  clientele.  Many  mention  burn-out  as  a  problem. 

Concerns  have  been  expressed  about  the  volume  of  work  and  the  difficulty  of  managing  the  caseload. 
It  has  been  suggested  that  the  Halifax  office  needs  more  lawyers  and  secretaries.  Occasionally,  there 
has  been  a  waiting  period  of  two  to  three  weeks  before  a  new  client  can  get  service. 

More  recently,  a  review  of  legal  aid  in  the  province  noted  the  view  of  staff  lawyers  that 
generally  the  hours  allowed  for  family  law  matters  are  too  low.160  It  was  found  that  private  bar 
lawyers  took  longer  to  complete  most  types  of  family  law  files,  with  the  exception  of 
separation  files,  than  did  staff  lawyers.161 

1 62 

(iv)  New  Brunswick 

New  Brunswick’s  legal  aid  system  is  a  pure  judicare  model,  with  private  lawyers  covering 
all  of  the  legal  aid  work  under  the  plan.  However,  the  plan  has  very  little  relevance  to  family 
law.  New  Brunswick  completely  abolished  its  civil  legal  aid  in  1988.  A  very  limited  number 
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Legal  Aid  Act,  R.S.N.  1989,  c.  252. 

In  1995-96,  43.4%  of  the  approved  applications  were  for  civil  cases,  the  majority  of  which  were  family  cases. 
See  Legal  Aid,  1995-96 ,  supra,  note  151. 

A  recent  review  of  legal  aid  in  Nova  Scotia  expressed  concern  about  the  narrow  group  of  people  served  by  the 
plan,  noting  the  practical  exclusion,  among  other  matters,  of  most  family  law  matters.  See  Legal  Aid  Review 
Team,  Review  of  Legal  Aid  Services  in  Nova  Scotia  (Nova  Scotia  Department  of  Justice:  April  1996). 

Legal  Aid  1995-96,  supra,  note  151. 

Report  of  the  Sub-Committee,  supra,  note  60. 

And  the  hours  for  criminal  law  too  high:  Review  of  the  Legal  Aid  Services  in  Nova  Scotia,  supra,  note  157,  at  52. 
Ibid. ,  at  E5. 

See  Legal  Aid  Act,  S.N.B.  1971,  c.  11,  amended  S.N.B.  1973,  c.  54;  1974,  c.  25. 

Civil  legal  aid  had  only  been  introduced  in  1981.  See  Legal  Aid  Oct.  1995,  supra,  note  153. 
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of  certificates  were  subsequently  granted  for  family  matters  in  cases  involving  domestic 
violence  and  guardianship  (that  is,  in  the  child  protection  context).  Effective  April  1,  1993, 
even  this  service  was  cut  back.  The  legal  aid  plan  now  covers  only  permanent  guardianship  in 
the  child  protection  context.164  In  1995-96  civil  cases  only  accounted  for  eight  percent  of  the 

,  ,  -165 

plan  s  services. 

Most  family  law  legal  aid  is  provided  not  under  the  legal  aid  plan  but  through  the  Court 
Services  Division  of  the  provincial  Department  of  Justice.166  The  funding  for  these  legal 
services  comes  from  the  Law  Foundation.  With  the  introduction  of  a  province-wide  Unified 
Family  Court  in  1993,  legal  aid  solicitors,  in  effect  duty  counsel,  were  added  to  the  Court 
Services.  The  family  solicitors  are  private  lawyers  hired  on  contract,  and  working  out  of  the 
Family  Court  facilities.  The  solicitors  work  full  time  for  Court  Services  in  more  populated 
areas,  and  part  time  in  less  populated  ones. 

The  first  point  of  contact  for  an  individual  with  a  family  law  problem  is  with  a  court  social 
worker.  The  social  worker  may  refer  the  application  to  mediation,  a  family  solicitor,  or  an 
external  service  provider.  The  role  of  mediators  was  expanded  under  the  Unified  Family  Court 
system,  and  social  workers  will  refer  individuals  to  mediation,  if  possible.  Mediation  is 
available  for  support,  custody,  and  access  issues.  If  mediation  is  not  possible  or  successful,  the 
applicant  is  then  referred  to  legal  services.  A  full  range  of  legal  services  are  available  for 
victims  of  domestic  violence.  For  other  individuals,  lawyers  are  available  for  support  issues. 
Legal  services  for  child  protection  cases  and  guardianship  cases  have  also  been  introduced. 
Family  Court  Services  have  recently  been  reviewed,  and  the  review  recommended  hiring  more 
family  solicitors,  as  well  as  hiring  paralegals. 

With  the  advent  of  the  federal  child  support  guidelines,  additional  court  social  workers 
have  been  hired  to  provide  mediation  for  persons  seeking  variations.  A  pilot  Legal  Information 
Clinic  is  being  introduced  in  Moncton,  on  June  1,  1997  to  assist  with  the  guidelines.  Two 
lawyers  have  been  hired  to  provide  information  two  evenings  a  week  on  whether  individuals 
should  apply  for  a  variation,  and  if  so,  how  to  do  so.  There  are  plans  to  expand  the  Legal 
Information  Clinics  in  the  future. 

(v)  Quebec168 

Quebec’s  legal  aid  plan  has  historically  had  a  large  civil  component.  In  1995-96, 
60  percent  of  the  cases  were  civil,  of  which  approximately  one-half  were  family  law  cases.169 

Quebec  uses  a  mixed  judicare-staff  delivery  model.  Within  their  specific  areas,  regional 
and  local  legal  aid  corporations  provide  services  through  a  staff  model.  An  applicant  can 
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Information  on  the  Legal  Aid  Plan  confirmed  in  a  telephone  conversation  with  David  Potter,  Provincial  Director 
of  Legal  Aid  New  Brunswick. 

Legal  Aid  1995-96,  supra,  note  151. 

All  of  the  information  on  the  Court  Services  Division  was  supplied  by  Caroline  Lovely,  Executive  Director,  in  a 
telephone  conversation. 
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Previously,  the  legal  aid  plan  had  funded  duty  counsel  in  family  court.  This  ceased  effective  April  1,  1993. 

] 

See  Legal  Services  Act,  R.S.Q.,  c.  A-14. 

Legal  Aid  1995-96,  supra,  note  151. 
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request  to  be  represented  by  a  private  lawyer.  If  a  private  lawyer  is  not  requested,  the  case  will 
usually  be  assigned  to  a  staff  lawyer. 

In  1990,  members  of  the  Law  Society  of  Upper  Canada’s  Sub-Committee  on  the  Delivery 
of  Legal  Aid  Services  in  Family  Law  in  Metropolitan  Toronto  who  visited  the  Montreal  staff 

170 

offices  reported  significant  time  pressures: 

The  pressure  of  the  volume  of  work  required  of  the  staff  demands  that  a  strong  effort  be  made  to 
settle  cases  at  the  first  court  appearance. 

On  average,  staff  lawyers  handle  400  to  500  cases  per  year  and  carry  an  active  load  of  200  files.  The 
average  number  of  hours  spent  by  staff  advocate  per  case  carried  is  2.09,  which  includes  time  spent 
taking  the  application  for  legal  aid.  New  clients  often  have  to  wait  two  months  before  the  staff 
lawyer  assigned  to  the  case  is  able  to  actively  work  on  their  case.  ... 

The  Quebec  staff  system  appears  to  provide  an  efficient  basic  service  of  average  quality  in  family 
law.  The  staff  is  stable,  experienced,  well-equipped  and  supported  by  training  programs  and  a 
research  bureau.  ...  However  they  are  under  significant  time  pressure,  find  the  work  repetitive  and 
have  little  incentive  to  provide  exceptional  service  in  individual  cases. 

Over  the  years  there  has  been  an  increase  in  the  number  of  clients  choosing  private 
counsel.  (In  1995-96,  57.4  percent  of  family  cases  were  dealt  with  by  a  staff  lawyer,  and  42.6 
percent  by  a  private  lawyer.  )  However,  as  a  result  of  fiscal  constraints,  the  government  is 
currently  introducing  legislative  reforms  that  will  restrict  a  client’s  choice  of  counsel  and  direct 
clients  to  staff  offices.17 

Coverage  has  also  been  restricted  to  matters  involving  court  appearances.  The  Director  of 
the  plan  retains  discretion  to  grant  legal  aid  to  applicants  facing  threats  to  their  physical  safety, 
psychological  well-being  or  means  of  subsistence/essential  needs. 

Duty  counsel  are  also  available  in  family  courts.  Although  mediation  has  not  been  covered 
in  the  past,  the  current  reforms  to  the  plan  are  expected  to  include  mediation  within  the 

i  173 

plan. 

(vi)  Manitoba174 

Manitoba  uses  a  mixed  judicare-staff  delivery  model.  Eligible  applicants  can  retain  a 
private  lawyer  on  the  legal  aid  panel  after  obtaining  a  legal  aid  certificate  or  they  can  choose  to 
be  represented  by  a  staff  lawyer,  where  available.  The  plan  has  established  a  number  of 
specialized  staff  offices.  There  is  a  Family  Law  Centre  and  a  Child  Protection  Centre  in 
Winnipeg.  A  third  Community  Law  office  deals  with  general  civil  and  domestic  law.  Another 
office  is  being  opened  to  deal  with  federal  child  support  guidelines.  The  office  will  be  staffed 
by  two  private  lawyers  sharing  a  single  position,  to  advise  one  side,  and  three  staff  lawyers 
working  part  time,  to  advise  the  other  side.  The  staff  offices  make  fairly  extensive  use  of 
supervised  paralegals.  Paralegals  interview  clients,  draft  affidavits  and  pleadings,  and  prepare 
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Report  of  the  Subcommittee ,  supra ,  note  60. 

Ibid. 

See  Law  Society  of  Upper  Canada,  Legal  Aid  Bulletin  (May  1995). 

Telephone  conversation  with  Marie-France  Pineault,  Commission  des  services  juridiques  du  Quebec,  Reciprocals 
Department. 
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See  Legal  Aid  Services  Society  of  Manitoba  Act ,  R.S.M.  1987,  c.  L105. 
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financial  statements.  They  also  serve  as  intake  officers  reviewing  applications,  issuing 

175 

certificates,  and  referring  more  difficult  cases  to  area  directors. 

In  1990,  members  of  the  Law  Society  of  Upper  Canada’s  Sub-Committee  on  the  Delivery 
of  Legal  Aid  Services  in  Family  Law  in  Metropolitan  Toronto  visited  the  Main  Street 
Community  Law  Centre  in  Winnipeg,  which  at  that  time  was  responsible  for  28  percent  of  the 

legal  aid  family  law  work  in  the  city.  The  quality  of  the  work  was  found  to  be  comparable  to 

1  /  6 

that  of  the  private  bar.  A  women’s  shelter  rated  the  quality  of  the  work  very  highly. 

In  1995-96,  43.99  percent  of  the  plan’s  approved  cases  were  civil,  of  which  almost  all 
were  family  law  cases.  77  Coverage  is  available  in  family  law  matters  if  the  case  has  merit, 
which  is  defined  as  having  a  reasonable  likelihood  of  success,  and  if  the  case  is  one  for  which 
a  reasonable  person  of  modest  means  would  choose  to  retain  counsel.  The  types  of  cases 
covered  include:  divorce,  custody  and  access,  maintenance,  child  protection,  restraining  orders 
and  adoption.  Property  cases  are  only  covered  if  the  value  of  the  property  is  sufficient  to 
make  the  case  worthwhile,  and  these  cases  are  usually  handled  by  private  lawyers. 

The  average  family  law  case  costs  are  low,  certainly  when  compared  with  Ontario’s.  In 
1994-95,  the  average  cost  for  divorce  files  was  $595.09;  for  separations,  $481.53;  for 

1 79 

variation,  $524.66;  and  for  child  protection  matters,  $686.63. 

The  plan  has  introduced  a  family  case  management  program.180  The  program  requires  that 
lawyers  working  on  legal  aid  certificates  obtain  the  approval  of  area  directors  before 
proceeding  to  trial.  The  directors  review  the  files,  consult  with  lawyers,  and  attempt  to  assess 
whether  there  are  grounds  to  proceed  to  trial. 

Manitoba  has  begun  experimenting  with  block  contracting  in  family  law.  In  communities 
with  reasonable  numbers  of  private  lawyers,  but  where  none  were  willing  to  take  legal  aid 
work,  there  has  been  a  tendering  of  blocks  of  25  family  law  cases.  The  successful  bids 
averaged  about  60  percent  of  the  average  cost  of  family  cases.  Concerns  have  been  raised 
about  the  quality  of  service  provided  by  this  block  contracting,  but  little  empirical  evidence  is 
yet  available  to  assess  the  impact. 

Manitoba  has  also  initiated  a  number  of  systemic  reforms  in  family  law.  There  is  a 
Unified  Family  Division  Court  across  the  province.  A  pilot  project  in  family  case  management 
has  been  introduced  to  reduce  delays,  facilitate  earlier  resolutions,  reduce  the  costs  of 
litigation,  and  assess  dispute  resolution  alternatives.  The  case  management  system  includes 


175 

176 

177 

178 


179 

180 


Based  on  information  provided  in  telephone  conversation  with  William  Dunn,  Assistant  Director  (responsible  for 
family  law),  Legal  Aid  Services  of  Manitoba. 

Report  of  the  Subcommittee,  supra,  note  60.  The  Sub-Committee’s  main  concerns  were  with  claims  that  the  staff 
office  was  more  cost-effective  than  the  private  bar. 

Legal  Aid  1995-96,  supra,  note  151. 

Allan  Fineblit,," Legal  Aid:  Doing  More  with  Less”,  in  F  H.  Zemans,  P.J.  Monahan  and  A.  Thomas  (eds.) 
Report  on  Legal  Aid  in  Ontario:  Background  Papers  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York 
University,  Centre  for  Public  Law  and  Public  Policy,  1997). 

Legal  Aid  Manitoba,  Twenty-Third  Annual  Report  [unpublished]  (March  31,  1995). 

Dunn,  supra,  note  175.  The  program  is  based  to  some  extent  on  that  in  place  in  British  Columbia,  discussed 
below. 
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Fineblit,  supra,  note  178. 


836 


1 82 

case  conferences  scheduled  before  contested  motions  or  proceedings.  The  number  of 
affidavits  filed  on  motions  has  also  been  limited. 

The  Department  of  Family  Services  has  introduced  a  three-hour  public  legal  education 
program  entitled  “For  the  Sake  of  the  Children”  which  is  available  to  all  parents  going  through 
separation  or  divorce.  Family  Services  has  also  introduced  the  Family  Conciliation  Program 
in  Winnipeg,  which  operates  in  conjunction  with  the  unified  family  court  system,  and  offers 
assessments,184  mediation,  counselling,  children’s  support  groups,  and  parent  information 
programs.  The  program  does  not  include  support  and  property  issues,  but  focuses  primarily  on 
cases  involving  children. 

(vii)  Saskatchewan185 

Saskatchewan  relies  upon  a  staff  model  for  the  delivery  of  legally  aided  services.  Legal 
advice  and  representation  are  provided  by  staff  lawyers  and  non-lawyers  employed  by  the 
Commission.  Private  lawyers  are  only  used  if  it  is  impossible  or  improper  (such  as  a  conflict 
of  interest)  to  provide  a  staff  lawyer. 

In  1995-96,  73  j>ercent  of  the  plan’s  cases  were  criminal  and  27  percent  were  civil 
(essentially  family).186  Coverage  of  family  law  matters  includes  divorce,  custody,  access,  child 
protection,  maintenance,  restraining  orders,  and  adoptions.  The  plan  considers  factors  such  as 
urgency  of  the  situation,  the  merits  of  the  claim,  the  cost  of  the  proceedings,  and  whether  a 
reasonable  person  who  had  to  pay  a  lawyer  would  spend  the  money  to  do  so  in  the  particular 

187 

case. 

Saskatchewan  has  introduced  a  program  requiring  all  divorcing  parents  to  attend  a 
mediation  screen  session.  Mediation  is  available  to  all  family  law  legal  aid  clients. 

(viii)  Alberta188 

Alberta  has  a  near-pure  judicare  model  for  the  delivery  of  legal  aid.  Legal  aid  for  family 
law  matters  is  available  for  persons  who  are  financially  eligible,  if  the  case  has  merit  or 
likelihood  of  success,  and  if  the  case  is  one  that  a  reasonable  person  of  modest  means  would 
commence  or  defend.  Coverage  of  family  law  matters  includes  divorce,  custody,  access,  child 
protection,  restraining  orders,  wife  assault,  marital  property,  and  adoption.  In  practice,  the 
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Manitoba  Civil  Justice  Review  Task  Force  Report  [hereinafter  Manitoba  Civil  Justice  Review]. 

This  program,  and  other  parenting  education  programs,  are  discussed  in  further  detail  below  in  the  section  of  the 
paper  dealing  with  systemic  reforms. 

Assessments,  when  performed,  typically  result  in  the  settlement  cases  without  a  court  proceeding.  However, 
because  of  limited  resources,  referrals  for  assessments  on  custody  and  access  issues  are  limited  to  the  most 
dysfunctional  situations.  See  Manitoba  Civil  Justice  Review,  supra,  note  182. 

See  See  Legal  Aid  Act,  R.S.S.  1983,  c.  C-20;  Legal  Aid  Amendment  Act,  R.S.S.  1989,  c.  L-9.1. 

Legal  Aid  1995-96,  supra,  note  151. 

Legal  Aid  October  1995,  supra,  note  153. 

See  Legal  Profession  Act,  R.S.A.  1990,  c.  L-9.1,  s.  4. 


Legal  Aid  October  1995,  supra,  note  153. 
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focus  on  family  law  legal  aid  appears  to  be  on  cases  where  there  is  a  threat  of  violence,190  and 
even  battered  women  may  be  denied  coverage  if  they  do  not  seek  a  divorce.  In  1995-96  civil 
certificates  (80  percent  of  which  were  family  law),  accounted  for  only  25.9  percent  of  the  total 

•  192 

certificates  issued. 

Alberta  is  experimenting  with  some  systemic  reforms  in  family  law.  A  mandatory 
parenting  education  pilot  project  was  started  in  1996.  The  program  was  mandatory  for  any 
parent  living  within  80  kilometres  of  Edmonton  before  they  could  bring  an  application  in  a 
divorce  action  on  an  issue  of  child  support,  custody,  or  access.  The  project  was  positively 
reviewed,  and  recommendations  have  been  made  to  expand  the  program. 

(ix)  British  Columbia195 

British  Columbia  uses  a  mixed  judicare-staff  delivery  model.196  In  the  1980s  the  Legal 
Services  Society  had  attempted  to  move  from  a  judicare  system  to  one  with  a  significant  staff 
component.  A  1991  strike  by  private  bar  prompted  the  Society  to  retreat  to  the  introduction  of 
a  much  smaller  staff  component  to  augment  services  provided  by  the  private  bar.  Staff 
lawyers  and  paralegals  now  provide  service  through  branch  offices  and  community  law 
centres.  The  Society  employs  18  family  law  lawyers.  Clients  are  allowed  to  choose  a  private 
lawyer  if  they  wish,  and  the  Society  then  contacts  the  lawyer  to  see  if  he  or  she  will  accept  the 
case  on  legal  aid  terms.  Many  family  law  clients  opt  for  a  private  lawyer:  in  1995-96, 
88  percent  of  family  certificates  were  referred  to  a  private  lawyer.  The  average  cost  per  family 
law  case  under  the  plan  is  very  similar  to  Ontario— $1,599  per  case. 

In  1994,  in  an  attempt  to  cut  costs,  the  Legal  Services  Society  announced  plans  to  transfer 
50  percent  of  the  work  in  family  law  from  private  lawyers  to  staff  lawyers  and  paralegals.  The 
plan  met  with  stiff  opposition  from  the  private  bar,  and  once  again  the  Society  retreated.  The 
Society  is,  however,  continuing  with  initiatives  to  introduce  more  staff  family  lawyers.  The 
Society  has  established  a  family  law  clinic  in  Vancouver,  and  is  attempting  to  put  staff  family 
lawyers  in  areas  where  service  is  an  issue.  There  is  also  a  northern  family  law  initiative  to 
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Sean  Fine,  “Provinces  stitched  up  a  legal  aid  patchwork”,  The  Globe  and  Mail  (Toronto),  September  24,  1995  at 
A9. 

Patricia  Hughes,  “The  Gendered  Nature  of  Legal  Aid”,  in  Zemans,  Monahan  and  Thomas,  supra,  note  178. 
Legal  Aid  1995-96,  supra,  note  151. 

See  discussion  below  in  the  section  of  the  paper  dealing  with  systemic  reforms. 

The  information  on  parent  education  programs  is  taken  from  “Alternate  Methods  of  Resolving  Family  Law 
Matters:  Alberta  Experience”,  a  portion  of  a  longer  unidentified  paper  supplied  by  Mr.  Justice  Agrios  of  the 
Court  of  Queen’s  Bench  in  Edmonton. 

See  Legal  Services  Society  Act,  R.S.B.C.  1979,  c.  227. 

Much  of  the  material  in  this  section  is  based  on  information  provided  by  Nancy  Henderson*  “Issues  Concerning 
Legal  Aid  and  Some  B.C.  Experiences”,  in  Zemans,  Monahan  and  Thomas,  supra,  note  178.  The  information  in 
the  paper  was  supplemented  by  a  telephone  conversation  with  Henderson,  who  is  the  Director  of  Tariff,  Legal 
Services  Society  of  British  Columbia. 

The  strike  was  resolved  through  a  100  percent  increase  in  the  tariff. 
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place  family  lawyers  in  aboriginal  law  offices.  The  Society  also  makes  extensive  use  of 
paralegals  in  intake  work.198 

Unlike  other  provinces,  legal  aid  for  family  law  in  British  Columbia  is  mandated  by 
section  3(2)  of  the  Legal  Services  Society  Act ,  which  provides  that  u[t]he  society  shall 

ensure... that  legal  services  are  available  for  a  qualifying  individual  who . (d)  has  a  legal 

problem  that  threatens  (i)  his  family’s  physical  or  mental  safety  or  health;  (ii)  his  ability  to 
feed,  clothe  and  provide  shelter  for  himself  and  his  dependents;  or  (iii)  his  livelihood”.  Issues 
covered  under  this  mandate  include  custody  and  access,  maintenance,  child  protection, 
restraining  orders,  and  domestic  abuse.  Family  law  cases  account  for  approximately  30  percent 
of  the  plan’s  caseload. 

In  1994,  the  Legal  Services  Society  implemented  its  Family  Case  Management  Program. 
Cases  are  screened  in  detail  at  the  intake  stage,  in  order  to  determine  appropriate  coverage  and 
services  to  assist  in  prioritizing  family  coverage.  The  objective  of  the  case  management  system 
is  to  direct  resources  to  cases  that  are  likely  to  result  in  immediate  and  tangible  benefits  to  the 
client  and/or  her  family.  Intake  workers  must  consider  the  statutory  mandate  and  the 
immediate  tangible  benefit  test.  If  they  determine  that  the  case  is  an  emergency,  it  is  referred 
to  a  lawyer  (staff  or  private)  on  an  emergency  basis.  There  are  seven  criteria  for  defining  an 
emergency: 

(1)  there  is  a  danger  of  losing  contact  with  the  children,  or  a  demonstrated  denial  of 

access; 

(2)  the  applicant  or  the  children  are  at  risk  of  abuse; 

(3)  the  applicant  has  children  and  the  occupancy  of  the  family  home  is  in  dispute; 

(4)  the  applicant  is  not  receiving  maintenance,  and  needs  to  have  interim  maintenance 
established; 

(5)  a  restraining  order  is  necessary  to  prevent  the  applicant’s  spouse  from  disposing  of  or 
wasting  a  valuable  family  asset; 

(6)  the  applicant  is  a  respondent  in  enforcement  proceedings,  where  imprisonment  is 
sought; 

(7)  the  applicant  is  a  respondent  in  a  Supreme  Court  action,  and  a  notice  of  motion  has  a 
returnable  date  within  two  weeks. 

Emergency  cases  are  allowed  a  maximum  of  eight  hours  of  general  preparation.  In 
emergencies,  lawyers  are  authorized  to  commence  litigation  without  approval  by  the  plan. 

If  the  case  is  not  an  emergency,  the  intake  worker  considers  whether  the  client  is  capable 
of  pursuing  the  matter  on  their  own,  with  some  public  legal  education  materials  or  assistance. 
This  is  considered  appropriate  in  cases  involving  uncontested  divorces  or  applications  for 
variation  of  access  in  family  court.  If  a  client  is  unable  to  pursue  a  resolution  on  his  or  her 
own,  an  intake  worker  must  then  assess  whether  there  are  appropriate  alternative  services  in 


For  a  full  discussion  of  the  role  of  paralegals,  see  Timothy  D.  Agg,  Review  of  Legal  Aid  Services  in  British 
Columbia,  report  prepared  for  the  B.C.  Ministry  of  the  Attorney  General  (Vancouver:  August  28,1992).  The 
review  was  commissioned  by  the  government  of  British  Columbia.  Agg  reports  that  paralegals  have  been  used 
successfully. 
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Supra,  note  195. 
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the  community  (such  as  family  law  counsellors,  local  mediation  services,  lawyer  referral 
services,  and  Family  Justice  Centres)  to  which  a  client  can  be  diverted. 

If  there  is  no  alternative  service  readily  available  to  assist  the  client,  the  intake  worker  can 

refer  the  case  to  a  lawyer  on  a  non-emergency  basis,  with  an  initial  allocation  of  a  maximum 

of  six  hours.  Non-emergency  services  include  general  preparation  with  the  client,  preparing 

necessary  answers  or  statements  of  defence  within  filing  limitation  periods,  and  preparing 

separation  agreements  or  court  orders.  If  a  client’s  case  cannot  be  resolved  within  the  limits  of 

the  initial  referral,  the  lawyer  must  submit  an  opinion  letter  outlining  the  additional  services 

necessary,  which  is  then  reviewed  by  plan  staff,  who  determine  whether  to  approve  further 
200 

services. 

The  Society  has  also  developed  a  number  of  special  public  education  programs.  The 
Public  Legal  Education  and  Information  Services,  which  constitutes  a  separate  department  with 
its  own  statutory  mandate  to  provide  public  legal  education  to  all  British  Columbians,  provides 
a  range  of  community  education  programs  through  videos,  workshops,  and  publications.  It 
runs  a  Do- Y our-Own-Divorce  Program  which  assists  individuals  commence  divorce 
proceedings  under  the  Divorce  Act.  Individuals  can  receive  assistance  in  preparing  and  serving 
the  documents  needed  to  petition  for  divorce. 

Other  recent  systemic  family  law  initiatives  in  British  Columbia  include  the  introduction 
by  the  Ministry  of  the  Attorney  General  of  parenting  education  courses  in  20  communities  to 
help  divorcing  and  separating  parents.  The  Ministry  has  also  announced  a  restructuring  and 
expansion  of  its  mediation  and  conciliation  service,  with  up  to  65  full-time  family  law 
counselors  assigned  across  the  province. 

(c)  England  and  Wales 

All  legal  aid  services  in  England  and  Wales  provided  by  the  Legal  Aid  Board  and  the 
Lord  Chancellor’s  Department  are  delivered  through  a  judicare  model.  Two  services  are  used 
for  the  delivery  of  family  law:  (i)  legal  advice  and  assistance  (Green  Forms);  and  (ii) 
representation  in  specific  proceedings.  The  maximum  advice  and  assistance  for  matrimonial 
cases  is  three  hours,  with  the  possibility  of  extensions  granted  by  the  Legal  Aid  Board. 
Eligibility  for  Green  Form  advice  and  assistance  is  based  on  a  financial  eligibility  test. 
Eligibility  for  representation  is  based  on  both  financial  eligibility  and  a  merits  test,  which 
requires  that  the  applicant  have  “reasonable  grounds  for  taking,  defending  or  being  party  to  the 
proceedings”.  There  is  no  representation  for  undefended  divorces  or  judicial  separation 
proceedings.201 

In  response  to  financial  pressures  created  by  escalating  costs,  the  government  has  set  out  a 
multi-pronged  strategy  for  a  major  reform  for  the  delivery  of  legal  aid  services,  which  it 


According  to  Henderson,  supra ,  note  196,  case  management  has  been  used  successfully  in  British  Columbia  for 
the  management  and  reduction  of  costs.  In  addition  to  saving  money,  case  management  was  introduced  to  deal 
with  complaints  that  legal  aid  was  funding  too  many  cases  that  were  merely  vexatious  or  were  being  pursued  to 
unreasonable  extents  or  that  people  would  not  be  pursuing  if  they  were  paying  for  their  own  legal  action.  There 
were  complaints,  at  the  same  time,  that  legal  aid  was  not  adequately  funding  the  truly  difficult  and  complex 
cases.  As  of  September  1996,  Henderson  reports  that  the  case  management  program  had  effected  a  15% 
reduction  in  costs  per  case,  while  improving  support  for  lengthy  cases.  The  majority  of  cases  resolved  within  the 
limits  of  the  initial  retainer. 

Information  on  the  current  structure  of  legal  aid  in  England  comes  from  Roger  Smith,  “You  Are  Not  Alone: 
Legal  Aid  in  England  and  Wales”,  in  Zemans,  Monahan  and  Thomas,  supra,  note  178. 
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expects  to  implement  over  the  next  four  to  five  years.  The  government’s  1996  White  Paper202 
has  proposed  reforms  to  legal  aid  that  would  place  greater  emphasis  on  funding  services  that 
can  reduce  litigation  and  encourage  settlement.  Particularly  in  the  context  of  family  law,  more 
legal  aid  resources  will  be  directed  to  mediation.  The  White  Paper  also  calls  for  more 
resources  to  be  devoted  to  providing  individuals  with  information  about  available  services,  as 
well  as  to  assist  them  prepare  and  present  their  cases  themselves. 

The  White  Paper  recommends  that  the  delivery  of  services  be  provided  by  block 
contracts.  Independent  providers  would  be  awarded  block  contracts,  by  which  they  would  be 
paid  fixed  amounts  for  a  fixed  number  of  services.  Contracts  would  go  to  solicitors’  firms,  and 
advice  agencies,  as  well  as  other  providers  such  as  mediators  and  arbitrators. 

Reforms  to  family  law  dovetail  with  the  proposed  reforms  to  legal  aid,  placing  a  similar 
emphasis  on  mediating  disputes.  The  1996  Family  Law  Act  explicitly  provides  that  a  condition 
for  legally  aided  representation  in  family  law  proceedings  is  attendance  at  a  meeting  with  a 
mediator  to  determine  whether  mediation  is  suitable.  Exemptions  are  provided  for 
proceedings  dealing  with  domestic  violence,  child  protection,  and  maintenance. 

More  generally,  the  Family  Law  Act  1996  imposes  a  new  procedure  for  divorce,  which 
involves  the  parties  fulfilling  several  steps  before  a  court  can  make  a  divorce  order.  One  of  the 
objectives  of  the  new  procedure  is  to  ensure  that  unreasonable  costs  are  not  incurred  in 
bringing  marriages  which  have  irretrievably  broken  down  to  an  end.204  The  first  step  in  the 
procedure  is  attendance  at  a  brief,  one-on-one  information  meeting  which  will  cover  the 
following  areas: 

(a)  marriage  counselling  and  other  marriage  support  services; 

(b)  the  importance  to  be  attached  to  the  welfare,  wishes,  and  feelings  of  children; 

(c)  how  the  parties  may  acquire  a  better  understanding  of  the  ways  in  which  children  can 
be  helped  to  cope  with  the  breakdown  of  a  marriage; 

(d)  the  nature  of  the  financial  questions  that  may  arise  on  divorce  or  separation,  and 
services  that  are  available  to  help  the  parties; 

(e)  protection  against  violence,  and  how  to  obtain  support  and  assistance; 

(f)  mediation; 

(g)  the  availability  to  each  of  the  parties  of  independent  legal  advice  and  representation; 

(h)  the  principles  of  legal  aid  and  where  the  parties  can  get  advice  about  obtaining  legal 
aid; 


U.K.,  Lord  Chancellor’s  Department,  Striking  the  Balance:  The  Future  of  Legal  Aid  in  England  and  Wales 
Cmnd.  3305  (London:  HMSO,  June  19%).  The  White  Paper  was  preceded  by  a  consulation  paper  (green  paper); 
U.K.,  Lord  Chancellor’s  Department,  Legal  Aid— Targetting  Need:  The  Future  of  Publicly  Funded  Help  in 
Solving  Legal  Disputes  in  England  and  Wales  (London:  HMSO,  May  1995). 

Family  Law  Act  1996,  c.  27  (U.K.),  s.  29.  The  provision  does  not  set  out  criteria  to  be  used  in  making  this 
determination,  except  for  the  need  to  determine  whether  either  party  would  be  influenced  by  fear  of  violence  or 
other  harm. 

As  many  commentators  have  pointed  out,  the  legislation  is  riddled  with  contradictions.  Its  other  objectives  are  to 
support  the  institution  of  marriage  and  to  encourage  the  parties  to  take  all  steps,  whether  by  marriage  counselling 
or  otherwise,  to  save  the  marriage. 
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(i)  the  divorce  and  separation  process. 

No  divorce  or  separation  proceedings  may  commence  until  three  months  after  the  information 
meeting.  There  is  then  a  nine-month  period  for  reflection  (of  whether  the  marriage  can  be 
saved  and  consideration  (of  arrangements  for  the  future).  Parties  are  encouraged  to  negotiate 
their  own  arrangements  during  this  period. 

The  reforms  in  England,  driven  by  strong  fiscal  imperatives,  focus  heavily  on  alternative 
dispute  resolution,  self-representation,  and  privatization  to  a  degree  unmatched  by  any  of  the 
other  jurisdictions  we  will  examine.  They  envision  a  radical  delegalization  of  the  provision  of 
legal  aid  in  general  and  family  law  in  particular,  which,  as  will  become  apparent  in  our 
subsequent  analysis,  we  believe  is  an  inappropriate  model  for  Ontario  to  follow. 

(d)  Australia 

Legal  aid  in  Australia  is  administered  through  state  Legal  Aid  Commissions  (LACs).  AH 
states  use  a  mixed  model  of  staff  lawyers  and  judicare;  there  have  also  been  some  recent 
experiments  with  block  contracting,  but  only  of  criminal  cases.  All  commissions  employ  staff 
lawyers  who  operate  out  of  urban  and  regional  centres.  There  is  no  generally  guaranteed  right 
to  choose  one’s  own  lawyer.  All  commissions  employ  staff  lawyers  who  are  typically  an 
individual’s  first  contact  with  the  legal  aid  system,  either  in  Commission  offices  or  in  the  court 
where  they  serve  as  duty  counsel  Staff  lawyers  offer  free  preliminary  advice  and  assess  a 
client’s  eligibility .  Eligible  cases  are  then  assigned  to  either  staff  lawyers  or  private  lawyers.  In 
reversal  of  the  typical  situation  in  many  Canadian  jurisdictions,  the  majority  of  criminal  cases 
(56  percent)  are  handled  by  staff  counsel,  while  the  majority  of  family  and  other  civH  cases 
(about  85  percent)  are  handled  by  private  counsel.206 

In  the  past,  LACs  offered  fairly  full  coverage  of  family  law  matters.  As  in  other 
jurisdictions,  however,  an  explosion  in  legal  aid  expenditures,  and  the  consequent  need  for 
reductions  in  service,  has  led  to  a  familiar  situation  of  priority  being  given  to  criminal  matters 
over  family  law  matters  covered  by  legal  aid  when  custs  are  being  made.  As  cost  pressures 
on  commissions  have  increased,  the  criteria  for  assistance  in  family  cases  have  become  more 
restrictive.  The  majority  of  grants  of  assistance  in  family  law  are  cases  involving  the  welfare 
of  children  (custody,  access,  and  maintenance).  Grants  are  generally  confined  to  those  cases 
where  disputes  cannot  be  resolved  without  a  court  hearing.  Assistance  may  also  be  restricted 
where  the  applicant  is  likely  to  receive  a  settlement  of  matrimonial  property  which  could 
provide  funds  for  payment  of  legal  fees.  Assistance  in  disputes  over  the  division  of 
matrimonial  property  is  usually  only  available  in  conjunction  with  assistance  for  child  custody 


The  requirement  of  the  information  meeting  is  imposed  by  the  Family  Law  Act  1996,  supra,  note  203,  s.  8.  The 
details  of  the  procedure  are  to  be  worked  out  through  regulations  which  have  not  yet  been  issued.  It  is  unclear 
how  all  of  the  information  listed  can  be  adequately  covered  in  a  a  brief  meeting. 

The  information  on  the  general  structure  of  legal  aid  in  Australia  is  taken  directly  from  David  Crerar,  A 
Cross-Jurisdictional  Study  of  Legal  Aid:  Governance,  Coverage,  Eligibility,  Financing  and  Delivery  in  Canada, 
England  and  Wales,  Australia,  New  Zealand  and  the  United  States,  paper  prepared  for  Ontario  Legal  Aid  Review 
(March  17,  1997),  reproduced  in  Vol.  3  of  this  report.  Crerar  relied  heavily  upon  Tamara  Goriely,  Legal  Aid 
Delivery  Systems:  which  offer  the  best  value  for  money  in  mass  casework?  prepared  for  the  Lord  Chancellor’s 
Department  (London:  TPR  Social  &  Legal  Research,  February  19%). 

The  discussion  of  family  law  coverage  comes  largely  from  Andrew  Crockett,  “Legal  Aid  in  Australia— Scope 
and  Eligibility”,  in  Legal  Aid  in  the  Post-Welfare  State  Society  (The  Hague:  International  Conference  on  Legal 
Aid,  April  1994)  at  71-90. 
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and  access  or  for  child  and  spousal  maintenance.  The  recent  introduction  of  a  Child  Support 
Scheme,  which  prescribes  by  formula  the  amount  of  maintenance  liable  parents  should  pay  and 
provides  for  the  collection  of  payments  through  the  income  tax  system,  has  reduced  the  need 
for  grants  of  assistance  in  child  support  matters. 

The  national  legal  aid  strategy  being  developed  by  the  directors  of  LACs  includes  plans 
for  developing  the  number  and  quality  of  services  available  to  legally  assisted  persons  in  family 
law  matters;  the  objective  will  be  to  encourage  assisted  persons  to  attempt  to  resolve  disputes 
through  non-litigious  process  such  as  conferencing,  counselling,  conciliation  and  mediation; 
these  services  will  either  be  provided  by  LACs  themselves  or  by  other  agencies,  including  the 
Family  Court.  LACs  will  also  provide  help  to  people  in  cases  where  self-representation  is 
appropriate  through  running  workshops  and  publishing  self-help  kits. 

In  1995,  the  Attorney  General’s  Department  provided  an  increase  in  funding  for  advice 
and  representation  in  family  and  civil  matters.  It  also  established  a  national  network  of 
Women’s  Legal  Centres  to  focus  on  family  and  other  civil  law  matters,  especially  in  rural 
areas.  The  Centres  are  intended  to  provide  individual  legal  advice  and  information,  as  well 
as  referrals;  in  addition  they  are  to  engage  in  community  legal  education.  By  1996,  the  federal 
government  had  effectively  reversed  its  position  on  legal  aid  funding,  announcing  drastic 
funding  cutbacks.  Many  believe  that  the  first  area  to  feel  the  brunt  of  the  cuts  will  be  family 
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law. 

Australia  offers  an  interesting  example  of  a  jurisdiction  in  which  there  have  been  many 
systemic  reforms  to  the  family  law  system  in  recent  years  that  have  attempted  to  reduce  legal 
needs.  There  has  been  a  Family  Court  system  since  1975  that  specializes  in  family  law  and  has 
incorporated  a  range  of  conciliation,  counselling,  and  mediation  services.  Free  counselling 
services  are  available  that  provide  separating  parents  with  opportunities  to  discuss  the  needs  of 
their  children,  and  to  make  arrangements  for  their  ongoing  care.  The  counselling  service 
emphasizes  early  intervention,  particularly  in  custody  and  access  disputes.  Custody  and  access 
applications  are  referred  to  the  counselling  section.  At  the  conclusion  of  the  counselling,  a 
memorandum  is  sent  to  the  court  setting  out  the  recommendations  of  the  counsellor  for  further 
management  of  the  case.  The  Family  Court  has  also  been  involved  in  initiatives  to  simplify  the 
procedures  and  forms  required  to  initiate  proceedings,  including  the  abolition  of  pleadings.211 

In  1991,  the  enactment  of  the  Courts  (Mediation  and  Arbitration)  Act  allowed  for 
mediation  and  arbitration  under  the  Family  Law  Act  1975.  The  Family  Court  can,  with  the 
consent  of  the  parties,  refer  any  matter  in  dispute  in  a  proceeding  for  mediation  with  an 
approved  mediator.  The  system  includes  a  careful  screening  of  individuals,  first  by  attendance 
at  education  and  information  sessions  about  mediation,  and  then  by  individual  assessments,  to 
determine  whether  mediation  is  appropriate.  The  factors  to  be  taken  into  account  in 


Australia,  The  Justice  Statement  (Ministry  of  the  Attorney  General,  May  1995). 

One  such  example  is  Queensland  Women’s  Legal  Aid.  See  Department  of  Justice,  Queensland,  Office  of 
Women’s  Affairs  Home  Page:  ...ldwoman.qld.gov.au/owa/govtdept/deptjustice.html. 

Prue  Innes,  “Legal  Aid  after  the  Cuts”  (1997),  Law  Inst.  J.  8.  According  to  Innes,  in  Queensland  the  LAC  is 
aiming  at  early  resolution  of  parenting  and  residence  issues,  with  legal  aid  not  being  granted  if  a  reasonable  offer 
has  been  rejected. 

On  the  Family  Court,  see  Peter  Mackey,  “Conciliation  in  Family  Law”  (1994),  68  Law  Inst.  J.  696,  and  Peter 
McManus,  “Case  Management  in  the  Family  Court  of  Australia”  (1990),  9  Civ.  Just.  Q.  280. 
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determining  whether  mediation  is  appropriate  include  the  degree  of  equality  of  bargaining 
power,  the  risk  of  child  abuse,  the  risk  of  family  violence,  the  emotional  and  psychological 
state  of  the  parties,  whether  one  of  the  parties  is  using  mediation  to  gain  a  delay  or  some  other 
advantage,  and  any  other  relevant  matter.  Other  factors  that  may  be  considered  include 
reduced  ability  due  to  alcohol  or  drug  abuse,  psychiatric  illness  or  mental  instability,  and  a 
history  of  broken  agreements.  If  mediation  is  found  to  be  appropriate  and  the  parties  wish  to 
proceed,  they  attend  a  joint  pre-mediation  interview,  in  which  the  issues  for  mediation  are 
identified.  If  parties  have  not  obtained  legal  advice,  they  are  recommended  to  do  so.  The  rules 
further  require  that  mediators  advise  parties  that  they  should  seek  legal  advice  as  to  their 
rights,  duties,  and  obligations  prior  to  mediation  and  at  the  conclusion  of  mediation.  Clients 
may  also  be  accompanied  to  mediation  by  their  lawyer.  In  contrast  to  England,  in  Australia, 
mediation  and  lawyer  representation  are  not  viewed  as  opposing  each  other,  but  rather  as 
working  together  in  the  resolution  of  family  disputes. 

The  Family  Law  Reform  Act  1996  has  amended  the  provisions  of  the  1991  Act.  As 
reformed,  the  Act  further  encourages  individuals  to  use  “primary  dispute  resolution 
mechanisms”,  such  as  counselling,  mediation,  arbitration,  or  other  means  of  conciliation  or 
reconciliation  to  resolve  family  law  disputes.  A  duty  has  been  imposed  on  courts  and  lawyers 
to  consider  the  appropriateness  of  primary  dispute  resolution  methods,  and  to  advise  parties 
accordingly.  Further,  the  Family  Law  Regulations  set  out  specific  criteria  for  persons  being 
qualified  as  mediators. 

The  Family  Court  system  also  provides  a  range  of  information  services  to  individuals  with 
family  law  problems.  The  court  provides  a  number  of  brochures  that  discuss  legal  rights,  the 
impact  of  family  breakdown  on  children,  and  the  alternative  dispute  resolution  mechanism  that 
are  available  to  help  individuals  settle  their  family  law  problems.  The  court  also  holds  one- 
hour  information  sessions  on  children  and  property.  Under  a  new  procedure  that  came  into 
effect  in  January  1996,  attendance  at  such  a  session  is  required,  except  in  emergencies,  before 
any  court  proceedings  may  be  commenced. 

5.  RECONFIGURING  THE  DELIVERY  OF  LEGALLY  AIDED  SERVICES  IN 
FAMILY  LAW 

(a)  Introduction 

We  now  turn  to  consider  the  ways  in  which  Ontario’s  system  of  legal  aid  in  family  law 
could  be  redesigned  to  more  effectively  meet  family  law  needs  in  an  environment  of  fiscal 
constraint.  We  will  consider  the  three  avenues  for  reconfiguration  laid  out  earlier: 
prioritization  of  cases;  experimentation  with  different  delivery  models;  and  systemic  reform  of 
both  the  substantive  and  procedural  aspects  of  family  law. 

A  number  of  closely  related  themes  run  through  our  discussion  and  evaluation. 

(i)  Complexity  of  Family  Law 

There  are  no  simple  answers  or  quick-fix  solutions  to  the  problems  of  family  law.  Family 
law  needs  are  complex,  multidimensional,  and  extremely  widespread.  There  is  no  way  to 


212 


Information  on  mediation  taken  from  “Mediation  in  the  Family  Court— An  Overview  of  the  Model”  (1994),  8 
Aust.  J.  Fam.  L.  58,  and  The  Honourable  C.J.  Nicholson,  “Mediation  in  the  Family  Court  of  Australia”  (1994), 
32  Fam.  &  Conciliation  Ct.  Rev.  138. 
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finesse  the  fact  that  family  law  problems  are  legal  problems  and  need  legal  assistance.  Family 
law  cases  vary  enormously  in  their  complexity  and  in  the  degree  of  conflict  and  power 
differentials  between  the  parties,  in  ways  that  defy  easy  categorization  and  initial  assessment.  It 
is  impossible  to  mandate  dispute  resolution  solutions  that  will  be  appropriate  for  every  case. 
There  is  no  single  delivery  model,  nor  any  single  change  to  substantive  or  procedural  law,  that 
will  be  able  to  reduce  legal  needs  or  solve  family  law  problems.  There  are  certainly  a  number 
of  changes  that  may  offer  some  promise  for  delivering  a  better  family  law  system.  Also,  there 
is  good  reason  to  experiment  with  a  broad  range  of  potential  solutions.  However,  there  is  no 
magical  solution  or  blueprint  to  this  complex  set  of  social  problems. 

(ii)  Funding  is  Crucial 

There  are  no  simple  ways  to  reduce  the  costs  associated  with  meeting  family  law  needs. 
The  level  of  legal  aid  funding  available  will  ultimately  determine  the  extent  to  which  these 
legal  needs  will  effectively  be  met.  It  will  certainly  be  important  for  a  legal  aid  plan  to  use  and 
manage  available  resources  effectively  and  efficiently.  As  well  there  will  be  better  and  worse 
choices  in  the  allocation  of  available  resources.  However,  as  the  Canadian  Bar  Association 
concluded  in  its  study  of  legal  aid,  “the  major  barrier  to  legal  aid  in  Canada  is  inadequate 
funding  of  legal  aid  services,  whatever  the  model  chosen  for  service  delivery”.213  Similarly,  in 
our  view,  there  are  no  simple  ways  of  reducing  costs  through  systemic  changes  to  the 
substance  and  procedure  of  family  law.  There  are  many  reform  efforts  underway  or  under 
consideration.  Cost  savings  is  one  of  the  goals  of  these  initiatives,  through  an  emphasis  on 
discouraging  litigation.  However,  these  initiatives  have  other  objectives  for  improving  the 
system  as  well,  including  reducing  delays,  increasing  satisfaction  with  results,  and  increasing 
perceptions  of  fairness.  Whether  any  of  these  initiatives  will  result  in  significant  cost  savings  is 
unclear.  Once  again,  although  there  is  good  reason  to  experiment  with  a  broad  range  of 
potential  solutions,  we  can  offer  none  as  a  blueprint  or  formula  for  reducing  costs.  Although 
we  have  not  been  asked  to  specifically  address  the  issue  of  funding,  we  believe  it  is  important 
to  state  our  view  that  given  the  vast  unmet  legal  needs  which  currently  exist  in  the  family  law 
area,  some  adjustment  of  funding  beyond  the  current  levels  allocated  to  family  law  will  be 
necessary  to  create  an  effective  system  of  legally  aided  family  law  services  in  Ontario. 

(ill)  Need  for  Experimentation 

There  is  a  need  for  experimentation  with  a  broad  range  of  possible  solutions  in  family 
law.  Family  law  has  consistently  been  overlooked  or  underplayed  in  studies  of  legal  aid,  where 
the  primary  focus  has  been  on  the  delivery  of  criminal  law  services.  The  debates  regarding 
delivery  models  are  striking  for  their  inattention  to  the  particular  needs  of  family  law  clients. 
Even  when  family  law  is  addressed,  more  often  than  not,  it  is  done  so  in  a  way  that  calls  for 
more  research.  Time  and  again,  we  have  found  that  there  is  insufficient  empirical  data  upon 
which  to  evaluate  in  any  concrete  way  the  relative  advantages  and  disadvantages  of  different 
delivery  models.  Similarly,  many  of  the  proposals  for  systemic  reform— alternative  dispute 
resolution,  case  management,  parenting  education— are  also  without  the  empirical  research 
needed  to  evaluate  their  impact.  This  evidence  that  is  needed  can  only  be  acquired  through 
ongoing  experimentation,  careful  monitoring,  and  long-term  assessments. 
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Canadian  Bar  Association,  Legal  Aid  Delivery  Models:  A  Discussion  Paper  (Ottawa:  National  Legal  Aid  Liaison 
Committee,  November  1987)  at  147  [hereinafter  Legal  Aid  Delivery  Models ]. 
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We  begin  with  a  discussion  of  the  prioritization  of  legal  needs  of  family  law.  While 
recognizing  that  family  law  matters  do  vary  in  seriousness  and  complexity,  we  argue  that  all 
family  law  matters  raise  important  legal  issues  for  which  legal  assistance  is  required.  We  then 
examine  delivery  models,  and  attempt  to  evaluate  the  advantages  and  disadvantages  associated 
with  different  delivery  models  specifically  in  relation  to  family  law.  We  argue  in  favour  of 
greater  experimentation  with  a  range  of  delivery  models  in  family  law,  and  for  a  graduated 
services  approach  within  a  mixed  delivery  system.  Within  a  capped  system,  not  all  legal  needs 
are  going  to  be  able  to  be  addressed  in  the  same  way.  We  therefore  attempt  to  integrate  a 
prioritization  of  legal  needs  within  a  mixed  delivery  model,  to  explore  the  ways  in  which 
different  legal  needs  could  be  addressed  in  different  and  graduated  ways  through  the  system. 

In  the  final  section,  we  then  turn  to  the  issue  of  systemic  reform,  and  outline  a  number  of 
initiatives  that  seem  promising.  We  review  some  of  the  changes  that  have  been  proposed,  as 
well  as  initiatives  currently  underway,  to  the  substance  and  procedure  of  family  law— from 
child  support  guidelines  and  alternative  dispute  resolution  to  case  management  and  parenting 
education.  We  attempt  to  assess  the  potential  for  these  types  of  substantive  and  procedural 
change  to  reduce  legal  needs  in  family  law. 

(b)  Prioritization  of  Needs 

One  avenue  open  for  redesigning  a  legal  aid  system  under  circumstances  of  financial 
constraint  is  prioritization  of  needs.  Based  on  a  recognition  that  the  existing  funds  will  not 
allow  all  legal  needs  to  be  met,  this  exercise  attempts  to  direct  services  to  the  most  compelling 
legal  needs.  It  is  no  surprise  that  this  is  the  avenue  of  first  resort  in  times  of  financial  crisis,  as 
it  involves  the  least  dramatic  restructuring  of  the  system.  As  we  have  shown,  this  has  been  the 
primary  strategy  pursued  by  OLAP  since  1994.  In  1995  a  detailed  priority  list  was  worked  out 
through  extensive  consultation  with  members  of  the  family  law  bar.  Family  law  matters  were 
categorized  and  ranked  in  order  of  priority  from  one  to  five.  Services  were  then  dramatically 
cut  back  and  certificates  provided  only  to  the  highest  priority  matters  which  involved 
“protecting  the  safety  of  a  spouse  or  child  who  is  at  risk,  or  protecting  an  established 
parent/child  bond  (custody /child  welfare)”.214  In  practice,  this  prioritization  has  meant  that 
certificates  have  been  confined  to  child  protection  matters  and  to  issues  of  custody,  access,  and 
support  only  in  cases  involving  abuse  and  abduction.  For  other  matters,  the  limited  support  of 
duty  counsel  is  all  that  has  been  provided.  As  our  comparative  review  has  shown,  other 
jurisdictions  such  as  Alberta,  Nova  Scotia,  and  New  Brunswick  have  followed  similar  routes. 

However,  in  family  law  this  prioritization  exercise  is  extremely  problematic.  As  we  have 
argued,  the  complexity  of  the  legal  regime  and  the  significance  of  the  issues  involved  are  such 
that  all  family  law  matters  should  be  legally  aided.  Recall  that  in  its  1985  report  on  the 
provision  of  legal  aid  services  in  Canada,  the  Canadian  Bar  Association  recommended  that  the 
full  range  of  family  law  matters  be  covered  by  legal  aid.  As  well,  from  an  institutional 
perspective,  legal  assistance  will,  in  general,  facilitate  early  settlement  and  thereby  result  in 
less  litigation. 
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Family  Law  Update,  supra ,  note  95. 

The  Provision  of  Legal  Aid  Services  in  Canada ,  supra ,  note  128,  at  13-14. 
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(i)  Easy  Choices:  Divorce  as  a  Matter  of  Low  Priority 

The  only  family  law  matter  that  can  be  easily  identified  as  of  such  low  priority  that  legal 
aid  coverage  could  be  eliminated  or  significantly  reduced  is  the  formal  act  of  divorce.216 
Uncontested  divorce  was  one  of  the  first  areas  to  be  cut  when  OLAP  began  to  implement  its 
cutbacks  to  family  law.  An  uncontested  divorce  entails  few  legal  issues.  It  is  a  change  in 
formal  legal  status  accomplished  through  the  completion  of  the  appropriate  legal  documents. 
One  of  the  main  costs  of  an  uncontested  divorce  when  the  Plan  provided  coverage  was  not  the 
lawyer’s  time,  but  the  filing  fees,  which  were  covered  as  disbursements.  Divorce  is  not 
unimportant— indeed,  it  may  be  crucially  important  to  the  parties  who  are  unable  to  remarry 
until  a  divorce  is  secured.  Moreover,  the  process  can  be  intimidating— the  forms  and 
procedures  are  unduly  complicated  for  many  unrepresented  litigants.  Individuals  need  some 
assistance  in  negotiating  the  process.  However,  full  legal  representation  is  unlikely  to  be 
required  in  most  cases. 

In  a  situation  of  financial  constraint,  the  coverage  of  the  formal  act  of  divorce  could  be 
eliminated  except  in  a  narrow  range  of  “hardship”  cases— which  is  the  current  situation, 
although  not  well  publicized.  The  hardship  exception  might  include  the  following:  cases  where 
a  spouse  wishes  to  terminate  all  ties  with  an  abusive  partner;  cases  where  a  child  is  about  to  be 
bom  and  the  parents  wish  to  legitimate  it  by  marrying,  and  where  neither  of  them  has  the 
financial  resources  to  pay  the  costs  of  the  divorce;  and  cases  where  a  divorce  is  necessary 
because  of  cultural  or  immigration  considerations.  There  may  also  be  certain  high-conflict 
cases  where  a  divorce,  because  of  its  psychological  significance  in  terms  of  cutting  the  ties 
between  the  parties,  may  be  necessary  to  end  the  conflict  between  them. 

For  those  divorces  that  the  Plan  continues  to  cover,  alternative  forms  of  delivery,  such  as 
a  staff  office  or  block  contracting,  may  be  appropriate  given  the  standardized  nature  of  the 
service.  For  those  whose  divorces  are  not  covered  by  the  Plan,  self-help  materials  and 
seminars,  and  the  simplification  of  the  forms  and  procedures  for  divorce,  may  go  some 
distance  to  addressing  legal  needs.  Trained  court  intake  staff  or  duty  counsel  might  also  be 
made  available  to  review  the  documentation. 

(ii)  Preferred  Model:  Focus  on  Systemic  Reform  Rather  than  on  Elimination  of 

Coverage 

Apart  from  the  reduction  of  coverage  for  divorce,  the  prioritization  exercise  in  family  law 
is  a  difficult  one.  Most  family  law  issues  are  serious  issues  where  low-income  individuals  need 
legal  assistance.  As  well,  from  an  institutional  perspective,  lawyer  involvement  in  general 
tends  to  promote  settlement  of  issues  and,  more  particularly,  stable  and  fair  settlements.  Our 
approach  of  first  choice  would  be  to  provide  coverage,  and  hence  access  to  a  lawyer  for  advice 


The  formal  act  of  divorce  is  to  be  distinguished  from  matters  of  corollary  relief  (i.e.,  support,  custody,  and 
access)  being  dealt  with  under  the  Divorce  Act.  As  noted  earlier,  while  the  Plan  does  not  allow  legal  aid  clients  to 
commence  actions  under  the  Divorce  Act,  it  will  provide  a  certificate  to  respond  to  an  action  brought  under  the 
Divorce  Act. 

In  the  past,  one  of  the  services  that  went  along  with  an  uncontested  divorce  was  ensuring  that  all  other  matters 
had  been  settled,  and  often  the  drafting  of  a  simple  separation  agreement  to  formalize  the  arrangements  the 
parties  had  made  around  custody,  access,  and  support.  This  is  an  important  service  for  which  some  provision 
should  be  made  within  the  reconfigured  system,  through  a  limited  consulation  with  a  staff  lawyer  or  with  a 
private  lawyer  by  means  of  a  limited  advice  certificate. 
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and  representation,  for  the  full  range  of  family  law  issues  apart  from  the  formal  act  of  divorce. 
(Only  very  simple  matters  would  be  dealt  with  by  duty  counsel,  who  would  also  provide  any 
assistance  required  before  clients  are  able  to  retain  a  lawyer.)  To  the  extent  that  cost  savings  to 
the  legal  aid  plan  need  to  be  achieved,  we  believe  it  is  preferable  in  family  law  to  try  to 
achieve  cost  savings  through  systemic  changes  rather  than  by  reducing  the  scope  of  coverage. 
The  systemic  changes  contemplated,  which  will  be  discussed  in  much  more  detail  below,  are 
of  two  sorts. 

First,  consideration  should  be  given  to  implementing  more  cost-effective  delivery  systems 
for  legally  aided  services  (such  as  experimenting  with  staff  and  clinic  delivery  models  and, 
within  judicare,  implementing  mechanisms  to  ensure  that  appropriate  amounts  of  time  are 
being  spent  on  different  kinds  of  cases).  The  second  set  of  systemic  changes  contemplated  are 
procedural  changes  in  the  family  law  system  as  a  whole,  with  the  objective  of  reducing  the 
demand  for  legal  services.  These  systemic  reforms  would  stress  early  intervention  (including 
divorce  education  programs,  and  mediation  where  appropriate,  to  prevent  early  polarization  of 
parties  and  to  encourage  them  to  focus  on  the  best  interests  of  their  children)  and  would  also 
encourage  fair  and  reasonable  settlement  (through  such  mechanisms  as  case  management, 
settlement  conferences,  and  costs  penalties  against  unnecessary  litigation).  We  believe  that 
systemic  change  is  the  best  way  to  proceed.  It  both  recognizes  the  hardship  caused  by 
eliminating  coverage  of  important  family  law  matters  for  low-income  persons,  and  responds  to 
the  problems  of  the  working  poor  and  middle  class  for  whom  the  high  cost  of  legal  services 
also  causes  difficulties. 

We  recognize  that  some  family  law  cases  are  more  serious  and  complicated  than  others, 
but  the  response,  under  what  might  be  called  the  systemic  reform  approach,  is  not  to  eliminate 
coverage  and  lawyer  involvement  for  the  less  serious  and  complicated  matters,  but  to  develop 
mechanisms  for  dealing  with  them  that  involve  less  lawyer  time.  One  area  that  has  emerged  as 
very  appropriate  for  this  approach,  for  example,  is  requests  for  variation  of  support.  The  initial 
legal  situation  of  the  parties  has  already  been  assessed,  an  initial  order  has  been  put  in  place, 
and  the  issue  is  whether  there  has  been  a  change  in  circumstances.  As  a  general  principle,  it 
may  be  fair  to  say  that  legal  needs  are  not  as  serious  at  the  variation  stage  as  at  the  initial 
application  stage.  Recall  that  support  variation  was,  like  divorce,  an  area  where  OLAP 
implemented  its  early  cutbacks  in  service.  The  hours  available  were  significantly  reduced  and 
cases  were  referred  to  a  mandatory  settlement  conference  before  a  court  application  could  be 
made.  Variation  of  support  orders  is  an  area  where  there  has  already  been  considerable 
emphasis  on  alternative  dispute  resolution— settlement  conferences,  and  the  dispute  resolution 
officer  project  in  the  Toronto  General  Division.  As  another  example,  some  access  disputes 
may  be  very  appropriate  for  resolution  through  mediation  rather  than  litigation,  particularly 
those  where  there  is  no  legal  dispute  about  whether  access  will  be  ordered,  but  the  parties  need 
some  assistance  in  working  out  the  specific  arrangements. 

Under  this  preferred  model,  it  is  also  recognized  that  some  cases  will  involve  no  serious 
disputes  and  that  the  matters  can  be  resolved  fairly  quickly,  by  an  agreement  or  consent  order. 
Still  all  legal  aid  clients  experiencing  family  breakdown  would  have  access  to  a  lawyer  for  an 
assessment  of  their  situation  and  a  determination  of  whether  or  not  serious  issues  are  at  stake. 
Often  significant  issues  that  may  bear,  for  example,  on  appropriate  custody  and  access 
arrangements,  do  not  become  apparent  until  after  a  lawyer  has  spent  a  sustained  amount  of 
time  interviewing  a  client.  Clients  will  often,  for  example,  be  initially  reluctant  to  disclose 
abuse. 
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Even  with  systemic  changes  in  place,  there  will  still  be  a  large  demand  for  legally  aided 
family  law  services  given  widespread  family  breakdown.  The  changes  we  contemplate  could 
be  expected  to  generate  some  savings:  some  portion  of  the  cases  may  be  settled  within  a 
shorter  amount  of  time,  and  possibly,  with  fewer  lawyer  hours.  Nevertheless  this  heightened 
emphasis  on  settlement  will  not  eliminate  the  need  for  lawyers.  On  the  contrary,  lawyers  will 
still  need  to  be  involved  in  the  settlement  processes.  Further,  despite  the  emphasis  on  early 
intervention  and  settlement,  there  will  always  be  difficult  cases,  involving  high  conflict  or 
abuse,  that  will  involve  a  significant  amount  of  lawyers’  time.  These  legal  needs  will  not  be 
effectively  met  without  increased  legal  aid  funding  for  family  law. 

As  the  comparative  material  reviewed  earlier  shows,  British  Columbia  appears  to  offer  an 
example  of  a  jurisdiction  attempting  to  control  its  legal  aid  costs  along  the  lines  of  our 
preferred  model.  The  prioritization  exercise  that  the  British  Columbia  plan  has  implemented 
through  its  Family  Case  Management  Program  does  not  eliminate  coverage  to  lower  priority 
matters,  but  rather  controls  the  number  of  lawyer  hours  available  in  an  attempt  to  promote 
settlement  and  limit  costs.  In  non-emergency  cases,  for  example,  there  is  still  the  possibility  of 
a  six-hour  referral  to  a  lawyer.  There  is  also  flexibility  to  allocate  further  hours  to  lower 
priority  matters  if  it  becomes  apparent  that  the  case  involves  a  serious  issue  which  needs  to  be 
lititgated.  Systemic  reform  is  the  focus  of  cost-saving  initiatives:  there  is  experimentation  both 
with  different  delivery  models  within  the  plan  (albeit  limited  by  lawyer  opposition)  and  with 
early  interventions  and  diversion  of  appropriate  cases  to  mediation  within  the  family  law 
system  generally. 

(iii)  Principles  to  Guide  Prioritization 

Our  preferred  model,  which  contemplates  full  coverage  of  the  range  of  family  law  issues, 
obviously  has  significant  funding  implications.  Without  an  infusion  of  significantly  more 
funding  into  the  legal  aid  system,  and  particularly,  into  the  delivery  of  family  law  legally  aided 
services,  it  is  unrealistic  to  expect  that  all  family  law  matters  will  be  legally  aided— at  least  in 
the  conventional  sense  of  being  covered  by  a  certificate  which  allows  the  continuous 
involvement  of  a  lawyer  until  the  matters  are  finally  resolved.  Some  degree  of  prioritization  of 
needs  will  therefore  continue  to  be  required,  with  the  objective  of  targeting  resources  at  the 
more  serious  cases.  The  prioritization  exercise  is  a  difficult  one,  and  we  attempt  in  what 
follows  to  set  out  some  operating  principles. 

a.  Principle  1:  Provide  Adequate  Coverage  of  Highest  Priority  Matters 

As  a  starting  point,  we  do  not,  in  principle,  disagree  with  the  prioritization  of  issues 
developed  by  OLAP.  The  list  of  priorities  is  an  admirable  attempt  to  distinguish  the  most 
serious  cases  from  the  less  serious.  In  particular,  there  can  be  little  dispute  with  the 
determination  that  cases  involving  a  threat  to  the  safety  of  a  spouse  or  child,  or  those  where 
there  is  a  serious  threat  to  the  parent-child  bond— such  as  custody  and  access  cases  involving 
abduction  or  kidnapping  and  child  protection  cases  where  the  child  is  at  risk  of  being  removed 
from  the  parents— are  the  most  serious  cases. 

With  respect  to  child  protection  cases,  the  stakes  involved  in  applications  for 
apprehensions,  society  wardships,  and  Crown  wardships  are  obviously  extremely  high,  and  the 
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This  conclusion  is,  of  course,  based  only  on  a  very  cursory  understanding  of  the  way  in  which  the  British 
Columbia  system  operates. 
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complexity  of  the  proceedings  demands  that  parties  be  represented  by  lawyers.  Solutions  to 
reducing  legal  needs  in  this  area  cannot  lie  in  reducing  the  legally  aided  services  available,  but 
rather,  only  in  more  systemic  changes  to  the  child  protection  legislation  and  procedures. 

Family  law  cases  involving  child  or  spousal  abuse  must  also  remain  of  the  highest 
priority.  Women  and  children  who  have  suffered  abuse  require  legal  assistance.  Their  physical 
safety  and  psychological  health  is  at  risk.  Further,  the  abuse  often  creates  a  serious  imbalance 
of  power.  Abused  women  may  be  willing  to  negotiate  away  many  or  all  of  their  legal 
entitlements,  simply  to  free  themselves  from  an  abusive  spouse.  Legal  representation,  both  for 
the  woman  and  the  abuser,  will  be  crucial  in  order  to  put  limits  on  the  behaviour  of  the  abusive 
spouse  in  the  proceedings.  There  may  be  ways  of  reducing  the  demands  on  lawyers’  time  by 
making  more  support  services  for  abused  women  and  children  available.  However,  this  is  an 
issue  of  delivery  model  and  support  service,  not  priority.  Finally,  this  is  not  an  area  where 
alternative  dispute  resolution  methods  are  appropriate.  Cases  involving  abuse  will  continue  to 
require  legal  representation. 

The  current  system  has  given  priority  to  child  protection  matters  and  cases  involving 
abuse— to  the  virtual  exclusion  of  all  other  matters.  However,  even  in  this  privileged  range  of 
cases  coverage  has  been  inadequate.  The  effort  to  include  abuse  has  been  under-inclusive. 
Extremely  narrow  definitions  of  abuse  have  been  applied,  a  problem  which  the  Plan  is  now, 
admittedly,  trying  to  correct;  but  even  these  efforts  may  fail  to  include  all  cases  of  abuse  as 
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women  are  often  reluctant  to  identify  the  abuse  they  have  experienced. 

Both  child  protection  and  abuse  cases  have  suffered  from  an  inadequate  allocation  of  hours 
to  deal  appropriately  with  the  issues  at  stake.  These  top  priority  cases  are  the  most  complex 
and  difficult  cases  within  the  family  law  system,  and  sufficient  hours  must  be  allocated  to  deal 
with  the  serious  issues  involved.  The  Plan  has  recognized  the  inadequacy  of  the  hours  available 
in  the  family  law  matters  covered  and,  as  noted  earlier,  has  increased  the  hours  available  by 
creating  the  possibility  of  an  additional  time  issue  allotment  in  difficult  cases  and  by  doubling 
the  funds  available  for  discretionary  increases. 

While  these  changes  may  result  in  more  appropriate  time  allocations  for  the  most  complex 
matrimonial  cases,  the  hours  available  in  child  protection  cases  remain  a  serious  problem. 
Child  protection  cases  are  not  eligible  for  the  additional  time  issue  allotment;  the  only 
possibility  for  an  increase  in  hours  is  the  uncertain  route  of  asking  for  extra  discretion  when 
billing  the  case.  Although  the  initial  time  allocations  in  child  protection  matters  may  appear 
generous  (17  hours  pre-trial  in  society  wardship  cases  and  20  hours  in  Crown  wardship  cases), 
they  are  inadequate  to  allow  lawyers  to  work  with  parents  to  improve  their  position  and  to 
attend  at  numerous  status  review  hearings.  Even  an  additional  allotment  of  time  for  status 
review  hearings  would  be  an  improvement. 

b .  Principle  2:  Extend  Coverage  Further  Down  the  Priority  List 

To  confine  legal  aid  assistance,  as  OLAP  has,  to  only  child  protection  cases  and  cases 
involving  abuse  leaves  many  serious  family  law  issues  with  no  coverage.  There  are  many  cases 
where  support,  custody,  and  access  issues  are  seriously  in  issue  and  which  require  coverage. 
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This  point  is  made  by  Hughes,  supra,  note  191. 

Contrast  with  the  hours  previously  available:  30  hours  pre-trial  maximum  for  society  wardship  and  60  hours  pre¬ 
trial  maximum  for  Crown  wardship. 
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These  are  cases  where  people  need  legal  representation  to  help  them  assert  their  rights  and 
entitlements  and  to  ensure  that  safe  and  secure  parenting  arrangements  are  put  in  place  for 
children  with  as  little  delay  as  possible.  Recent  efforts  of  the  Plan  to  expand  coverage  will  go 
some  way  to  covering  some  of  these  needs. 

Some  of  these  serious  matters  are  actually  included  within  Priority  One— initial  support 
applications  to  ensure  the  necessities  of  life  and  all  custody  cases  where  the  parties  have 
separated  and  no  status  quo  has  been  established.  However,  during  the  first  year  of  the 
cutbacks,  cautious  and  inconsistent  interpretations  of  the  priority  scheme  by  area  directors 
often  resulted  in  a  failure  to  provide  coverage  outside  of  situations  of  abuse.  Training  efforts 
have  since  been  directed  at  clarifying  the  scope  of  Priority  One  coverage.  In  addition, 
coverage  has  been  extended  to  Priority  Two  issues,  the  main  result  of  which  is  the  inclusion  of 
initial  applications  for  access  and  variations  of  custody  where  there  is  no  emergency.221 

However,  even  with  the  full  coverage  of  Priority  One  matters  and  the  inclusion  of  Priority 
Two  matters,  there  will  still  be  significant  gaps  in  coverage  and  we  would  urge  coverage  as  far 
down  the  priority  list  as  possible.  Many  serious  custody  and  access  issues,  for  example,  now 
remain  uncovered:  mobility  and  relocation;  denial  of  access;  change  from  supervised  to  non- 
supervised  access;  request  to  shift  from  daytime  to  overnight  access. 

Two  other  matters  lower  down  on  the  priority  list  have  been  viewed  as  relatively  easy 
targets  in  the  trimming  of  the  legal  aid  budget.  We  would  question  this  assessment  of  low 
priority,  and  suggest  that  both  of  these  matters  may  require  a  higher  level  of  legal  assistance 
than  accorded  within  the  current  system: 

(I)  Support  Applications  Involving  Recipients  of  Social  Assistance: 

One  of  the  early  matters  to  be  cut  from  funding  was  support  applications  being  brought  at 
the  insistence  of  social  assistance  authorities  as  a  condition  of  continued  receipt  of  assistance. 
The  rationale  for  cutting  legal  aid  support  in  these  cases  was  that  social  assistance  provides  the 
applicant  with  the  assistance— in  the  case  of  COMSOC,  a  parental  support  worker  is  provided 
who  completes  the  applications  and,  in  Provincial  Court,  appears  as  the  agent  for  the 
applicant.  (In  unified  family  courts,  the  parental  support  workers  cannot  appear  as  agents,  but 
do  prepare  documentation  and  assist  duty  counsel  who  represent  the  applicant  at  the  hearing.) 
Although  parental  support  workers,  who  essentially  function  as  paralegals,  undoubtedly 
provide  an  important  service  to  applicants  and  the  court  when  legal  representation  is  not 
available,  their  role  is  not  without  its  limitations. 

Some  problems  have  been  identified  in  the  documentation  that  they  prepare:  their 
pleadings  have  been  found  to  contain  “boiler-plate”  allegations  with  little  to  no  reference  to  the 
particular  circumstances  of  the  parties.  Their  interest  in  support  is  often  limited  by  the 
primary  objective  of  recovering  social  assistance  expenditures,  with  the  result  that  the  quantum 
of  support  awards  may  be  lower  than  what  might  have  been  obtained  by  a  lawyer,  thereby 
denying  some  women  the  opportunity  to  achieve  a  level  of  financial  self-sufficiency.  In 
addition,  the  only  concern  of  parental  support  workers  is  support.  Yet  often  the  request  for 


Priority  Two  also  includes  support  variations,  but  the  extension  of  coverage  does  not  apply  to  this  as  the  Plan  is 
unwilling  (and  unable)  to  bear  the  cost  of  the  surge  of  variation  applications  expected  as  a  result  of  the 
introduction  of  child  support  guidelines.  The  Plan  takes  the  position  that  such  changes  in  policy  create  an 
exceptional  demand  for  which  additional  governmental  funds  must  be  provided. 
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See  Family  Law  Judges  submission,  supra,  note  126. 
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support  also  triggers  issues  of  custody  and  access,  which  are  beyond  their  jurisdiction.  When 
custody  and  access  issues  do  arise,  then  there  is  a  need  to  ensure  legal  assistance,  particularly 
when  a  woman  fears  establishing  contact  with  her  former  spouse  or  the  children’s  father 
because  of  a  history  of  violence  or  substance  abuse. 

Determinations  of  paternity,  which  are  a  precondition  to  establishing  a  support 
entitlement,  are  also  no  longer  covered  by  the  Plan.  This  may  have  been  a  short-sighted 
decision.  Absence  of  coverage  has  meant  no  funding  for  blood  tests,  which  in  most  cases 
determine  issues  of  paternity.  Instead,  we  now  have  lengthy,  inconclusive  trials  with 
unrepresented  litigants.  Coverage  here,  at  least  of  the  cost  of  blood-testing,  would  seem  very 
cost-effective.224 


(2)  Property 

Property  issues,  except  for  orders  for  exclusive  possession  of  the  home  where  there  are 
safety  or  abuse  issues,  have  been  assigned  a  relatively  low  priority.  The  Plan’s  expansion  to 
coverage  of  Priority  Two  cases  in  the  fiscal  year  1997-98  will  only  add  to  the  coverage  of 
property  issues  those  cases  raising  issues  of  preservation  of  property  where  there  is  a  risk  of 
dissipation  (for  example,  spouse’s  business).  Other  property  matters  are  still  further  down  on 
the  priority  list.  For  example,  Priority  Three  includes  property  issues  where  the  assets  are 
unliquidable  or  unrealizable  in  a  reasonable  period  of  time  period  (for  example,  pensions); 
where  the  property  in  question  is  an  income  stream  in  expectation;  or  where  the  property  is  an 
RRSP.  Basic  issues  of  equalization  of  net  family  property  in  cases  involving  modest  assets  are 
relegated  to  Priority  Four,  as  are  issues  of  exclusive  possession  of  the  matrimonial  home  in 
cases  not  involving  abuse  or  safety  concerns. 

In  our  view,  some  property  issues  should  be  covered.  The  line  between  property  and 
support  has  become  somewhat  artificial  in  contemporary  family  law.  Modest  property 
settlements  and  orders  for  exclusive  possession  of  the  matrimonial  home  are  part  of  basic 
financial  provision.  (Exclusive  possession  orders,  allowing  children  to  remain  in  their  homes 
and  neighbourhoods,  may  also  be  an  important  factor  in  children’s  psychological  adjustment  to 
the  stress  of  family  breakdown.)  Although  low-income  persons  will  by  definition  not  have  a  lot 
of  property,  it  is  nevertheless  crucial  that  whatever  property  there  is  should  be  divided  fairly. 
It  is  also  important  to  emphasize  the  position  of  women  on  marriage  breakdown— assets  are 
often  held  in  their  husband’s  name.  The  equalization  of  property  is  one  of  the  main  equality 
entitlements  on  marriage  breakdown,  and  the  calculation  of  net  family  property  is  often 
complicated,  requiring  some  degree  of  legal  assistance  to  determine  an  individual’s 
entitlement.  Further,  the  sharing  of  pensions  is  particularly  complex  (requiring  an  expert 
valuation),  and  may  be  the  only  significant  asset  owned  by  the  parties  on  marital  breakdown. 
A  share  in  the  pension  could  make  the  difference  in  a  woman’s  life  between  financial  self- 
sufficiency  and  social  assistance.  However,  because  the  issue  is  one  of  property,  it  is  beyond 
the  jurisdiction  of  parental  support  workers,  and  thus  is  not  raised  by  COMSOC. 


The  practice  of  parental  support  workers  varies  across  the  province.  Some  have  a  standard  separation  agreement 
form  that  they  provide  to  the  parties  to  formalize  custody  and  access  arrangements. 

A  determination  should  be  made  whether  it  is  more  appropriate  for  this  cost  to  be  funded  by  legal  aid  or  by  social 
assistance  plans,  or  whether  the  costs  should  be  shared  in  cases  where  both  legal  aid  and  social  assistance  are 
involved.  Now  some  municipalities  will  fund  blood  tests,  as  part  of  their  responsibility  for  general  welfare,  but 
COMSOC  has  no  funds  available  for  this. 
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The  case  for  legal  representation  in  property  matters  is  strengthened  when  one  recognizes 
that  property  matters  may  only  be  dealt  with  in  the  General  Division  where,  apart  from  the 
five  unified  family  courts,  there  are  no  duty  counsel  present  to  assist  unrepresented  litigants, 
the  procedures  are  very  formal,  and  there  are  filing  fees. 

c.  Principle  3:  Adopt  a  Graduated  or  Tiered  Services  Approach  to  Lower 
Priority  Needs 

To  the  extent  that  a  scheme  of  prioritization  is  implemented,  it  is  essential  that  it  be 
implemented  in  such  a  way  that  those  whose  needs  do  not  fall  within  the  top  priorities  are  not 
left  completely  unassisted  and  abandoned  to  negotiate  the  complex  family  law  system  on  their 
own.  Under  a  strict  priorities  scheme  such  as  is  now  in  place  in  Ontario,  a  small  number  of 
people  have  their  needs  met,  while  others  are  left  virtually  unassisted  (or  with  the  very  limited 
assistance  of  duty  counsel).  Many  of  their  legal  needs  are  serious.  Therefore,  prioritization  is 
required  in  the  context  of  a  system  of  graduated  legal  services,  where  different  levels  of  legal 
service  will  be  provided  for  different  types  of  family  law  needs.  For  example,  the  more 
compelling  and  serious  legal  needs  might  get  full  assistance  in  the  form  of  continuous 
involvement  in  the  case  by  a  lawyer  until  the  matter  is  resolved  (staff  or  private  lawyer— an 
issue  of  delivery  model  that  will  be  addressed  below).  However,  those  whose  needs  are  less 
serious  and  complex  will  not  be  unassisted,  but  will  get  partial  assistance,  through  a  variety  of 
mechanisms— limited  lawyer  time  to  seek  advice  and  some  assistance  in  the  preparation  of 
court  documents;  self-help  guides  and  seminars,  and  duty  counsel  services  in  court.  This  latter 
option  is  basically  a  form  of  assisted  self-representation.  Sometimes  called  the  unbundling  of 
legal  services,  it  provides  people  with  legal  assistance  not  continuously,  but  only  at  crucial 
points  throughout  the  process. 

This  model  of  graduated  services  undoubtedly  raises  many  problems.  For  many  family 
law  matters,  it  offers  a  second-best  solution.  The  best  solution  is  to  have  continuous  legal 
representation  until  the  matter  is  resolved.  Many  low-income  clients  will  not  be  able  to 
represent  themselves  effectively.  Information  can  help  some  people  use  their  lawyer’s  services 
better,  but  it  is  not  a  substitute  for  legal  assistance.  Further,  lawyers’  involvement  in  the 
process  is  desirable  to  assist  in  reaching  early  settlements,  even  in  less  serious  or  complex 
matters.  High  numbers  of  unrepresented  litigants  are  more  likely  to  go  to  court  in  search  of  the 
resolution  of  their  disputes,  and  there  will  be  less  settlement  between  court  appearances.  Only 
a  significant  increase  in  the  amount  of  funding  can  ensure  an  adequate  level  of  legal  assistance. 
However,  if  funding  is  not  sufficient  to  provide  full  legal  representation  for  all  cases,  and  a 
prioritization  scheme  is  implemented,  it  is  important  that  a  graduated  services  approach  be 
adopted  to  provide  some  support  to  those  who  will  be  representing  themselves. 

d.  Principle  4:  Recognize  the  Complexity  of  the  Prioritization  Task 

A  graduated  approach  to  legal  services  requires  a  prioritization  of  legal  needs  in  family 
law.  Criteria  must  be  identified  to  distinguish  between  serious  and  less  serious,  more  complex 
and  less  complex  cases,  in  order  to  determine  the  appropriate  level  and  method  of  delivery  of 
service.  However,  such  criteria  are  somewhat  elusive  in  family  law.  OLAP’s  effort  at 
prioritization  was  a  good  one,  but  not  without  its  problematic  aspects.  The  OLAP  prioritization 
scheme  is  issue-based.  It  attempts  to  distinguish  between  issues  in  terms  of  their  seriousness 
and  potential  impact  on  the  individuals  involved.  As  noted  earlier,  we  are  in  substantial 
agreement  with  OLAP’s  ranking  of  issues,  and  particularly,  with  its  identification  of  abuse 
issues  as  being  of  the  highest  priority.  Nevertheless,  this  issue-based  prioritization  does  not 
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capture  the  complexity  of  many  family  law  cases  and  the  need  for  legal  representation.  The 
degree  of  complexity  is  often  determined  by  the  level  of  conflict  between  the  parties,  and  the 
relative  balance  of  power  between  them.  Important  issues  like  custody  and  support  may  be 
resolved  with  little  difficulty  if  there  is  little  conflict  between  the  parties  or  if  the  other  spouse 
chooses  not  to  make  an  appearance.  Yet,  in  other  cases  where  there  is  a  high  level  of 
conflict  between  the  parties  and  one  spouse  (typically  the  husband)  has  privately  retained  a 
lawyer  to  contest,  these  same  issues  of  support  and  custody  become  much  more  complex  and 
there  will  be  a  real  need  for  representation. 

As  well,  it  is  often  difficult  to  ascertain  at  the  beginning  of  a  case  just  how  conflictual 
and/or  complex  it  is  going  be,  and  what  degree  of  legal  assistance  will  be  required.  Since  the 
difficulty  of  the  case  (and  the  obstacles  to  resolving  the  case)  are  very  much  a  product  of  the 
relationship  between  the  parties,  and  the  degree  of  conflict  in  that  relationship,  the  complexity 
of  the  case  will  often  become  apparent  only  as  it  unfolds.  In  addition,  clients  will  often  not 
reveal  crucial  information  until  a  relationship  of  trust  has  been  developed  with  the  lawyer.  Any 
graduated  delivery  system  must  have  a  fair  amount  of  flexibility  within  it  to  allow  cases  to  be 
referred  to  a  higher  level  of  assistance  if  they  turn  out  to  be  more  complex  than  as  initially 
assessed.  In  addition,  experienced  family  lawyers  must  be  involved  in  the  assessment  process. 

With  respect  to  initial  assessment  and  prioritization,  family  law  is  very  different  from 
criminal  law,  where  the  categorization  of  the  type  and  seriousness  of  the  issues  involved  can  be 
determined  with  a  considerable  degree  of  predictability  in  advance.  Criminal  cases  tend  to  run 
much  more  to  type  than  family  law  cases.  In  criminal  law,  the  client  is  defending  a  charge— 
responding  to  the  case  made  by  the  opposing  side.  The  charges  are  known  in  advance.  In 
family  law,  in  contrast,  the  legally  aided  client  is  typically  initiating  a  legal  proceeding  in  order 
to  claim  a  remedy  or  entitlement— the  legal  issues  are  not  defined  in  advance  and  must  be 
determined,  a  task  which  is  often  difficult,  if  not  impossible,  to  do  right  at  the  moment  of 
initial  contact  with  the  legal  aid  system. 

(c)  Delivery  Models 

In  this  section,  we  evaluate  the  range  of  delivery  models  available  for  legal  aid  in  the 
family  law  context.  Delivery  models  have  been  extensively  studied  in  Canada,  and  elsewhere. 
There  are,  however,  some  serious  limitations  in  these  studies,  particularly  for  the  purposes  of 
evaluating  models  for  the  delivery  of  family  law  services.  Almost  none  of  the  studies  have 
examined  the  specificity  of  family  law  legal  aid  needs.  While  most  of  the  studies  include 
family  law  within  the  general  ambit  of  civil  legal  aid,  and  family  law  aid  is  often  included 
within  particular  recommendations,  none  of  the  comparative  studies  examine  in  any  detail  the 
specific  nature  and  context  of  legal  aid  needs  in  family  law. 

The  only  studies  that  have  focused  on  the  particular  nature  of  family  law  have  been 
written  within  the  very  narrow  “judicare/staff’  debate,226  largely  by  those  with  interests  in 


Some  family  law  matters  are  not  contested  because  the  respondent,  out  of  a  lack  of  interest  or  failure  to  be 
located,  makes  no  answer  to  the  application  and  does  not  appear  in  court.  Default  orders  for  custody,  access,  and 
support  may  be  made. 

For  a  critique  of  this  debate,  see  F.H.  Zemans  and  P.J.  Monahan,  From  Crisis  to  Reform:  A  New  Legal  Aid  Plan 
for  Ontario  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York  University,  Centre  for  Public  Law  &  Public 
Policy,  1997)  at  133. 
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defending  the  judicare  system.  None  of  the  studies  can  establish  conclusively  that  a 

particular  delivery  model  is  more  (or  less)  cost  effective  in  the  delivery  of  family  law  services. 

Although  commentators  have  noted  that  cost  comparisons  are  generally  problematic,  the 

problem  is  only  exacerbated  within  the  context  of  family  law.  Nor  can  any  of  the  studies 

determine  conclusively  that  a  particular  delivery  model  can  guarantee  a  higher  (or  lower) 
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quality  of  service  in  family  law. 

The  three  pilot  projects  in  family  law  approved  by  OLAP,  which  were  described  above, 
were  designed  to  begin  to  address  this  lack  of  empirical  data  on  which  to  evaluate  the  relative 
merits  of  different  delivery  models.  The  objective  of  the  pilots  was  to  provide  a  basis  of 
comparison  between  delivery  models  (specifically  between  judicare  and  a  range  of  different 
staff  offices— a  limited  service  office,  a  full  service  office,  and  a  women’s  family  law  clinic). 
The  pilot  projects  would  have  allowed  a  comparison  and  evaluation  of  efficiency  and  quality  in 
the  delivery  of  family  law  services  under  three  very  different  types  of  staff  offices. 
Unfortunately,  only  one  of  these  pilot  projects  is  up  and  running. 

We  begin  by  reviewing  the  relative  merits  of  the  range  of  delivery  models:  judicare,  staff 
offices,  and  community  clinics,  as  well  as  additional  service  components:  duty  counsel,  block 
contracting,  paralegals,  and  self  help.  We  try  to  focus  attention  on  the  extent  to  which  the 
advantages  and  disadvantages  typically  associated  with  each  delivery  model  and  component 
apply  in  the  context  of  family  law.  We  then  examine  how  a  mixed  delivery  model  might  be 
constructed  that  could  better  address  the  broad  range  of  unmet  legal  needs  in  family  law. 

We  argue  in  favour  of  greater  experimentation  with  a  range  of  delivery  models  in  family 
law.  Finally,  we  turn  to  consider  how  a  graduated  approach  to  the  delivery  of  legally  aided 
services  might  be  integrated  with  a  mixed  delivery  system.  We  explore  some  of  the  ways  in 
which  different  legal  needs  could  be  met  by  different  kinds  of  legal  assistance. 

(i)  Alternative  Delivery  Models 
a.  Judicare 

Judicare— a  model  in  which  private  lawyers  are  paid  a  fee  for  service  on  a  hourly  or  block 
basis  to  provide  individual  representation— has  been  the  primary  model  of  legal  aid  delivery 
for  family  law  in  Ontario.  Eligible  applicants  receive  a  certificate  which  authorizes  specific 
legal  services,  and  which  can  be  presented  to  any  lawyer  selected  by  a  client  who  is  a  member 
of  the  family  law  legal  aid  panel. 

The  judicare  model  is  premised  on  the  assumption  that  “poor  people  are  just  like  rich 
people,  but  without  the  money,  that  is,  the  poor  have  the  same  set  of  legal  problems  and  only 
require  subsidization  of  the  lawyer’s  fees,  due  to  inability  to  pay”.  Within  this  approach, 
barriers  to  the  access  to  justice  are  understood  primarily  in  financial  terms— that  is,  the 


See  Report  of  the  Sub-Committee ,  supra ,  note  60,  and  Report  of  the  Family  Law  Tariff  Review  Sub-Committee, 
supra ,  note  66. 

Legal  Aid  Delivery  Models ,  supra,  note  213,  at  100,  noted  that  “despite  the  prevalence  of  family  law  matters 
within  legal  aid  plans,  there  has  been  little  in  the  way  of  ‘quality  of  service’  studies  in  the  field”.  The  study 
concludes  at  102  that  “[i]n  the  absence  of  any  adequate  ‘quality’  measures  in  the  family  law  area,  any  statements 
about  cost-efficiency  or  cost-effectiveness  of  the  different  delivery  models  are  nearly  impossible.  Certainly,  any 
suggested  advantages  of  one  model  over  another  can  only  take  place  at  the  theoretical  level,  remaining  unproven 
until  adequate  empirical  data  exists.” 
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Ibid. ,  at  114. 
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inability  to  pay  for  legal  services.  “[OJnce  the  economic  barrier  has  been  removed  through  the 
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provision  of  legal  aid,  then  equality  of  access  has  been  resolved.” 

(1)  Choice  of  Counsel 

The  judicare  model  emphasizes  the  importance  of  choice  of  counsel.  In  the  context  of 
family  law,  proponents  of  the  current  certificate  system  emphasize  the  importance  of  an 
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individual  being  able  to  choose  her  own  lawyer: 

Family  law  is  an  area  where  freedom  of  choice  with  respect  to  one’s  counsel  is  vitally  important. 
The  intimate  nature  of  the  issues  and  the  importance  of  the  decisions  affecting  a  woman’s  future  in 
family  law  litigation  require  that  the  client  be  able  to  retain  a  lawyer  in  whom  she  can  confide  and  in 
whom  she  has  confidence. 

There  are,  however,  reasons  to  question  how  effectively  this  choice  is  exercised  by 
prospective  clients  in  family  law.  Many  studies  have  noted  that  prospective  clients  encounter 
problems  in  selecting  a  lawyer.  The  Canadian  Bar  Association  (CBA)  study,  for  example, 
concluded  that  choice  of  counsel  is  a  less  telling  advantage  of  the  judicare  model  than  often 
assumed.  The  study  suggested  that  choice  of  counsel  may  be  more  meaningful  in  smaller 
communities  and  rural  areas  than  in  larger  urban  areas,  where  many  prospective  clients  have 
more  difficulty  selecting  a  lawyer.  Little  empirical  data  is  available  on  the  specific  problems 
that  prospective  family  law  clients  face  in  choosing  their  counsel.  Anecdotal  information  does 
suggest  that  there  are  serious  concerns  about  the  ability  of  many  family  law  clients  to  make 
informed  decisions  about  their  choice  of  counsel.  Family  law  clients  often  simply  do  not  know 
where  to  go  to  find  or  choose  a  lawyer.  Legal  aid  does  provide  a  list  of  lawyers  on  the  family 
law  panel,  which  is  undoubtedly  a  useful  service.  However,  there  is  still  reason  to  question 
whether  family  law  clients  can  be  said  to  make  informed  decisions  in  selecting  one  lawyer  over 
another.  The  advantage  of  choice  of  counsel  within  a  judicare  model  is  thus  counterbalanced 
by  problems  of  access  to  counsel  within  this  model. 

There  are  additional  limitations  on  the  choice  of  counsel  within  the  current  certificate 
system.  In  Ontario,  the  problem  of  access  to  counsel  has  been  exacerbated  by  the  alleged 
difficulty  in  finding  lawyers  willing  to  take  certificates  (although  the  evidence  on  this  point  is 
mixed).  As  we  discussed  earlier,  some  problems  of  access  were  recognized  prior  to  the  1995-6 
cutbacks,  and  are  alleged  to  have  worsened  since,  particularly  with  many  family  law  lawyers 
claiming  that  under  the  new  tariff  structure,  they  are  no  longer  taking  legal  aid  certificates. 
Further,  as  part  of  the  cost-cutting  measures  undertaken  by  the  Plan  in  1995-96,  the  extent  to 
which  legal  aid  clients  can  change  lawyers  has  been  severely  restricted  for  family  law  legal  aid 
clients.  An  individual  with  a  family  law  certificate  can  now  only  change  their  lawyer  if  the 
solicitor-client  relationship  has  completely  broken  down.  The  only  choice  that  remains  in  the 
current  certificate  system,  then,  is  the  initial  choice  of  counsel. 


Ibid. ,  at  127. 

Report  of  the  Family  Law  Tariff  Review  Sub-Committee,  supra,  note  66,  at  15.  See  also  Law  Society  of  Upper 
Canada,  Legal  Aid  on  Trial:  A  Submission  to  the  Government  of  Ontario  (Toronto:  November  1991). 

Legal  Aid  Delivery  Models,  supra,  note  213,  at  135.  The  discussion  paper  noted  that  the  problems  with  choice  of 
counsel  in  larger  urban  areas  were  “not  a  bad  match  for  the  staff  or  clinic  models,  which  require  a  sizeable 
volume  of  demand  for  the  creation  and  maintenance  of  an  office”. 
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There  are  compelling  reasons  to  maintain  the  principle  and  policy  of  choice  of  counsel, 
particularly  in  the  area  of  family  law  where  individuals  are  dealing  with  issues  of  such 
overwhelming  personal  importance.  Nevertheless,  this  principle  need  not  take  precedence  over 
all  other  policy  considerations,  including  the  related  issues  of  access  to  legal  services.  Rather, 
the  choice  of  counsel  provided  by  the  judicare  system  could  be  supplemented  by  other  delivery 
models,  such  as  a  staff  model  which  would  be  available  to  those  clients  who  do  not  know 
where  else  to  turn,  or  who  have  no  preference  for  a  private  lawyer.  A  mixed  model,  discussed 
in  greater  detail  below,  would  have  the  advantage  of  preserving  the  choice  of  counsel  for  those 
clients  for  whom  it  is  important,  but  would  also  allow  clients  to  elect  to  go  a  staff  office. 

(2)  Quality  of  Service 

Proponents  of  judicare  in  family  law  consistently  emphasize  quality  of  service  as  an 
important  advantage  over  alternative  delivery  models.  Lawyers  in  private  practice  are  said  to 
be  able  to  better  control  the  number  of  cases  they  accept  and  the  amount  of  time  that  they  can 
dedicate  to  each  case.  As  a  result,  private  lawyers  can  better  ensure  a  high  quality  of  service 
for  their  family  law  clients. 

However,  as  the  CBA  study  on  legal  aid  delivery  models  emphasized,  quality  is  difficult 
to  measure  in  any  objective  way.  Typically,  “legal  aid  evaluations  have  used  three  methods  of 
assessing  quality  of  service,  none  entirely  satisfactory:  (i)  client  satisfaction  surveys,  (ii)  peer 
evaluation  surveys  of  other  lawyers  and  justice  system  professionals,  and  (iii)  case  outcome 
analysis.  All  three  are  relatively  crude  tests  of  quality,  with  case  outcome  analysis  offering  the 
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hardest  information.”  However,  as  the  study  further  noted,  outcome  analysis  is  not  very 
appropriate  in  the  context  of  family  law,  where  outcomes  are  more  ambiguous  than,  for 
example,  in  criminal  law.  Echoing  the  findings  of  the  Evaluation  of  Legal  Aid  in  British 
Columbia,  and  the  Nova  Scotia  Legal  Aid  Evaluation  Report,  the  CBA  study  noted  that 
the  quality  of  family  law  services  cannot  be  objectively  evaluated  by  outcomes.  Divorce  and 
custody  cases  tend  to  end  with  divorce  and  custody  orders.  However,  as  the  British  Columbia 
study  observed,  “determining  whether  a  divorce  settlement  was  what  it  should  have  been  is 
more  complex.  The  degree  of  success  or  satisfaction  attached  to  a  family  action  depends  on 
who  is  making  the  judgment.”  The  evaluation  is  made  yet  more  difficult  again  by  the  fact 
that  the  majority  of  family  law  cases  are  settled. 

As  the  CBA  study  concluded,  very  little  information  is  available  on  quality  of  service  in 
family  law  legal  aid  services  and,  that  in  the  continuing  absence  of  empirical  date,  any 
“suggested  advantages  of  one  model  over  another  can  only  take  place  at  the  theoretical 
level”.  Further,  as  we  discuss  in  relation  to  staff  models  below,  there  are  many  problematic 
assumptions  in  the  nature  of  the  comparisons  that  are  often  made  between  judicare  and  staff 
offices  in  relation  to  quality  of  service. 


Ibid. ,  at  86. 

P.L.  Brantingham  and  PJ.  Brantingham,  An  Evaluation  of  Legal  Aid  in  British  Columbia  (Ottawa:  Department  of 
Justice,  June  1984). 

Dale  H.  Poel,  The  Nova  Scotia  Legal  Aid  Evaluation  Report:  Entering  the  Third  “Generation”  (Halifax  and 
Ottawa:  N.S.  Legal  Aid  Commission  and  Department  of  Justice,  May  1983). 
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Brantingham  and  Brantingham,  supra ,  note  234,  at  296. 
Legal  Aid  Delivery  Models ,  supra ,  note  213,  at  102. 
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(3)  Specialization 

Proponents  of  judicare  often  emphasize  its  importance  in  ensuring  a  diverse  and  flexible 
legal  talent  pool.  In  the  context  of  family  law,  the  judicare  system  ensures  that  lawyers  with 
expertise  in  family  law  are  available  to  clients  with  family  law  problems,  expertise  that  is 
essential  in  an  area  of  law  that  often  presents  very  complex  legal  issues,  with  extremely  high 
stakes  (such  as  child  protection  and  abuse  cases). 

There  is  no  doubt  that  specialization  and  expertise  is  crucial  in  family  law.  A  specialized 
family  law  bar  involved  in  the  practice  of  legally  aided  family  law  is  an  important  advantage  of 
the  current  judicare  system.  The  private  bar  brings  a  breadth  of  experience  and  expertise, 
which  will  continue  to  be  crucial,  particularly  in  the  more  difficult  and  contested  family  law 
cases.  Still,  it  is  less  clear  whether  it  is  only  the  judicare  model  that  can  deliver  expertise  in 
family  law.  As  we  discuss  below,  one  of  the  major  advantages  of  staff  models  is  generally 
held  to  be  the  ability  of  staff  counsel  to  develop  expertise  in  the  particular  field  of  law, 
particularly  in  the  more  routine  cases.  It  may  be  appropriate  to  promote  different  kinds  of 
specialization  and  expertise  in  the  practice  of  legally  aided  family  law— with  staff  models 
focusing  on  the  more  routine  and  lower  priority  matters,  and  private  lawyers  focusing  on  the 
more  difficult  and  higher  priority  matters. 

(4)  Administrative  Controls/Incentives 

As  the  CBA  study  observed,  “judicare  models  require  a  substantial  central  administration 
to  process,  audit  and  settle  accounts,  leading  to  higher  administrative  costs  for  these 
functions”.  Further,  the  judicare  system  requires  a  central  administration  to  monitor  the 
work  and  billings  of  lawyers.  In  a  system  where  fees  are  dependent  on  the  number  of  hours 
worked,  the  administration  must  provide  some  control  to  prevent  potential  abuses.  It  is 
difficult  to  generalize  about  the  practices  of  lawyers  doing  legal  aid  work  in  family  law,  and  to 
structure  a  system  of  controls  to  govern  the  practices  of  both  a  dedicated  senior  family  law 
bar,  and  generalists  who  do  some  family  law  cases.  However,  given  this  diversity  of  lawyers 
doing  legal  aid  work,  as  well  as  serious  ongoing  fiscal  constraints,  some  administrative  system 
of  controls  are  required. 

In  the  current  capped  environment,  where  severe  limits  have  been  placed  on  the 
availability  and  duration  of  certificates,  there  is  little  room  left  for  abuse.  In  fact,  the 
inadequate  tariff  structure  may  be  creating  a  disincentive  for  lawyers  to  take  on  any  family  law 
legal  aid  cases.  However,  within  this  capped  system,  the  particular  nature  of  the  tariff 
structure  can  create  its  own  distortions.  For  example,  if  the  tariff  is  structured  to  provide  more 


CBA,  ibid. 

As  the  CBA  study  further  observed:  “The  tariff  itself  creates  a  mix  of  incentives  and  disincentives  for  lawyer 
behavior  in  the  handling  of  cases”  (ibid. ,  at  174).  On  the  one  hand,  studies  have  found  that  a  tariff  in  a  judicare 
model  can  encourage  the  maximization  of  time  by  lawyers.  For  example.  Patterns  in  Legal  Aid  noted  that 
“[w]hen  the  tariff  system  permits  billing  by  hour,  lawyers  have  an  incentive  to  bill  for  the  maximum  allowable 
hours”:  Canada,  Department  of  Justice,  Patterns  in  Legal  Aid,  2nd  ed.  (Ottawa:  1994),  at  45.  However,  as  the 
CBA  also  observed,  “inadequate  tariff  structures  and  rates  can  equally  impose  sizeable  costs  upon  participating 
lawyers,  in  the  form  of  uncompensated  work  done  by  lawyers  because  of  tariff  structure”:  Legal  Aid  Delivery 
Models,  supra,  note  213,  at  174-75.  Further,  as  Zemans  and  Monahan  found,  supra,  note  226,  these  economic 
incentive  arguments  are  difficult  to  evaluate.  Moreover,  none  of  the  studies  have  specifically  examined  the 
incentive  arguments  in  the  specific  context  of  the  practice  of  family  law. 
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fending  for  issues  that  proceed  to  trial,  it  can  create  an  incentive  to  try  rather  than  settle 
disputes.  Again,  it  is  impossible  to  generalize  about  the  practices  of  lawyers  doing  legal  aid 
work  in  family  law,  many  of  whom  are  senior  and  specialist  family  lawyers,  with  a  strong  bias 
in  favour  of  early  settlement.  Yet  even  within  the  family  bar,  there  are  both  individual  and 
geographic  differences  in  the  way  that  family  law  is  practised,  and  differences  in  the  emphasis 
placed  on  early  settlement.  Overall,  the  practice  of  family  law  does  not  appear  to  be 
significantly  affected  by  this  incentive,  since  the  overwhelming  majority  of  family  law  cases 
are  settled.  Although  some  monitoring  of  cases  by  the  central  administration  is  certainly 
required  to  ensure  that  only  appropriate  cases  proceed,  the  tariff  does  not  appear  to  be  creating 
any  serious  incentive  problems.  Much  of  the  concern  may  subside  over  time  as  the 
administration  of  family  law  places  a  strong— indeed,  almost  irresistible— pressure  on  litigants 
to  settle  their  disputes  well  before  going  to  trial.  As  more  and  more  family  law  courts 
incorporate  case  management  systems,  and  their  emphasis  on  early  intervention  and 
settlement,  proceeding  to  trial  will  likely  become  even  more  difficult  in  all  but  the  most 
irresolvable  cases.  Nevertheless,  within  a  judicare  system,  the  need  for  a  strong  central 
administration  to  monitor  lawyer  work  and  billings  will  continue,  particularly  as  fiscal 
constraints  become  more  pronounced. 

b.  Staff  Offices 

In  a  staff  office  model,  the  legal  aid  plan  employs  salaried  lawyers  to  provide  legal  aid 
services  to  individual  clients.  The  staff  model  has  not  been  used  in  the  delivery  of  family  law 
services  in  Ontario.  The  only  exception  is  the  Divorce  Law  Office— the  limited  service  pilot 
project  established  in  March  1995  to  handle  uncontested  divorces.  The  first  two  years  of  the 
Divorce  Office  indicate  that  the  staff  office  can  handle  uncontested  divorces  from  across  the 
province.  However,  very  little  can  be  extrapolated  from  the  Divorce  Law  Office  for  staff 
models  offering  other  family  law  legal  aid  services.  Uncontested  divorces  are  very  specific— 
the  procedure  is  paper-intensive,  with  few  legal  issues.  There  are  few  other  family  law  matters 
that  are  comparable. 

(1)  Cost 

The  major  advantage  of  staff  offices  is  said  to  be  their  cost  effectiveness.  Studies  and 
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commentators  often  assert  that  staff  offices  are  more  cost  effective  than  the  judicare  model. 
Although  there  are  considerable  short-term  start-up  costs,  many  studies  have  demonstrated  that 
in  the  medium  to  long  term,  staff  offices  are  more  cost  effective  than  the  use  of  private 
lawyers  through  judicare.  There  are,  however,  serious  limitations  in  the  ability  to  measure  and 
compare  costs  between  the  judicare  and  staff  models.  The  problem  is  intensified  in  the 
context  of  family  law,  where  data  is  simply  not  available  to  substantiate  these  cost-efficiency 
claims.  Nevertheless,  existing  studies  at  least  suggest  that  staff  models  may  offer  cost  savings, 
and  there  Is  a  strong  argument  to  be  made  in  favour  of  pilot  projects  or  other  ongoing 
experimentation  with  staff  offices  in  family  law,  in  order  to  study  and  monitor  potential  cost 
savings. 


Ibid. ;  Canada  National  Council  of  Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Department  of  Justice,  1995), 
Zemans  and  Monahan,  supra ,  note  226. 

See  S.  Charendoff,  M.  Leach  and  T.  Levy,  Legal  Aid  Delivery  Models,  paper  prepared  for  Ontario  Legal  Aid 
Review  (1997),  reproduced  in  Vol.  2  of  this  report. 
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(2)  Quality  of  Service 

Staff  offices  are  often  said  to  provide  greater  specialization.  Caseload  volumes  and  the 
concentration  of  legal  work  in  particular  areas,  like  family  law,  permit  earlier  and  more  rapid 
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specialization.  Further,  to  the  extent  that  legally  aided  clients  may  have  different  legal  needs 
than  non-le^ally  aided  clients,  a  staff  office  allows  greater  specialization  in  these  particular 

legal  needs.' 

However,  some  of  the  major  disadvantages  of  staff  offices  is  also  in  relation  to  quality  of 
service.  A  family  law  system  based  entirely  on  a  staff  model  would  present  potential  conflict 
of  interest  problems,  if  both  parties  were  legally  aided.  A  single  staff  office  could  not  be 
expected  to  represent  both  sides  of  the  dispute,  and  it  would  be  extremely  unlikely  that  many 
areas  could  sustain  more  than  one  office.  A  staff  office  in  family  law,  therefore,  could  not 
operate  in  isolation,  but  rather,  at  a  minimum,  would  need  to  be  able  to  refer  potential 
conflict-of-interest  cases  out  to  the  private  bar. 

A  second  and  more  frequent  criticism  of  staff  offices  is  that  they  are  more  vulnerable  to 
heavy  caseloads  than  the  judicare  model.  Staff  lawyers  will  be  under  pressure  to  take  more 
cases  and  will  not  be  able  to  spend  as  much  time  on  each  case.  Private  lawyers,  by  way  of 
contrast,  are  said  to  be  better  able  to  control  their  caseload  and  thereby  guarantee  the  quality  of 
service. 

However,  as  Leach  argues,  problems  in  relation  to  caseload  are  largely  a  product  of 
funding,  not  delivery  model.246  Judicare  can  only  absorb  increased  demand  if  there  is  sufficient 
funding  to  allow  it  to  expand.  As  we  have  argued  above,  the  funding  limitations  within  the 
current  provision  of  legally  aided  family  law  services  under  the  judicare  system  has  been 
severely  limited.  It  is  not  appropriate  to  juxtapose  an  overly  burdened  staff  office  with  a 
limitless  supply  of  certificates  under  judicare.  Although  private  lawyers  themselves  can  limit 
the  number  of  legal  aid  certificates  they  take  on,  within  a  capped  system  such  self-regulation 
does  little  to  address  unmet  legal  needs  within  family  law.  In  fact,  under  the  current  system, 
many  individuals  who  are  unable  to  obtain  certificates  must  rely  on  duty  counsel,  and/or 
represent  themselves  in  court.  The  quality  of  representation  that  such  individuals  are  able  to 
receive  pales  in  comparison  to  that  which  either  a  private  lawyer  or  a  staff  office  could 
provide.  When  considering  quality  of  service  in  a  staff  model,  it  is  important  that  the  current 
reality  of  tremendous  unmet  legal  needs  be  kept  in  mind. 

Although  problems  with  caseloads  are  an  important  concern  that  needs  to  be  addressed 
and  monitored,  available  comparative  studies  suggest  that  there  is  in  fact  little  difference  in  the 
quality  of  service  between  staff  offices  and  judicare.  However,  as  observed  in  the  discussion  of 
judicare,  objective  measurements  of  quality  remain  elusive  in  the  area  of  family  law.  There  is 
insufficient  empirical  data  upon  which  to  definitively  conclude  that  one  delivery  model  can 
better  ensure  quality  of  service  than  any  other.  Available  studies  can  at  most  support  further 
experimentation  with  staff  offices  in  the  delivery  of  family  law  legal  aid  service.  Such 
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Legal  Aid  Delivery  Models,  supra,  note  213,  at  66. 
Ibid. 


Ibid.,  at  70-73,  238;  Report  of  the  Family  Law  Tariff  Review  Sub-Committee,  supra,  note  66,  at  16;  Report  of  the 
Sub-Committee,  supra,  note  60,  at  12. 
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experimentation  could  then  provide  the  empirical  data  to  better  evaluate  the  competing  claims 
about  the  quality  of  service  that  a  staff  office  could  provide. 

(3)  Specialization 

Staff  models  are  said  to  provide  a  high  degree  of  specialization,  and  not  only  in  family 
law  but  particularly  in  the  legal  needs  of  low-income  clients.  The  staff  lawyers  would  develop 
expertise  not  only  in  family  law,  but  in  the  particular  legal  needs  of  low-income  family  clients. 
Some  proponents  of  the  staff  model  argue  “that  specialization  permits  more  efficient  handling 
of  cases,  as  lawyer  time  is  reduced  on  a  per-case  basis”.247  The  CBA  concluded  that  “there 
can  be  no  question  that  the  provision  of  legal  services  offers  ample  opportunity  for 
specialization  and  that  specialization  does  serve  to  reduce  the  amount  of  lawyer  time  required 
in  the  preparation  of  cases”.  Although  cautious  about  whether  the  advantages  of 
specialization  were  unique  to  the  staff  model,  the  CBA  study  did  note  three  instances  where 
the  staff  model  might  offer  more  potential  for  specialization  than  a  judicare  model:249 

First,  the  staff  model  may  permit  earlier  and  more  rapid  specialization,  thanks  to  caseload 
volumes  and  the  concentration  of  legal  aid  work  in  the  areas  of  criminal  and  family  law.  To  the 
extent  that  turnover  takes  place  in  staff  schemes,  some  of  the  impact  of  this  specialization  may  be 
blunted.  Second,  to  the  extent  that  legal  aid  clients  present  “different”  problems  within  the 
conventional  criminal  and  family  fields  as  compared  to  non-legally  aided  clients,  then  a  staff  lawyer 
scheme  will  offer  greater  potential  to  exploit  economies  of  specialization  in  criminal  and  family  law 
work.  Third,  there  exist  areas  of  law  which  have  been  defined  as  “poverty  law”  where  no 
corresponding  private  practice  specialty  can  survive.  Examples  would  include  social  assistance, 
unemployment  insurance,  workers  compensation,  public  housing,  residential  tenancies,  mental 
health,  etc.  In  these  fields,  opportunities  for  specialization  would  be  largely,  although  not 
exclusively,  limited  to  staff  working  on  salary  within  legal  aid  schemes,  notably  in  clinics. 

All  three  of  these  instances  could  impact  the  delivery  of  family  law  services.  Although 
family  law  has  not  traditionally  been  framed  within  the  poverty  law  arena,  the  particular  needs 
of  low-income  family  law  clients  often  does  overlap  with  many  of  the  more  traditional  poverty 
law  needs.  Low-income  women  and  children  are  often  in  need  of  social  assistance,  public 
housing,  employment  and  retraining,  and  other  forms  of  public  assistance.  Moreover,  their 
family  law  needs  are  increasingly  driven  by  their  social  welfare  needs:  COMSOC  is  now  a 
major  driving  force  behind  applications  for  child  support.  The  particular  needs  of  these  low- 
income  family  law  clients  may  thus  be  quite  different  from  non-legally  aided  clients,  and  the 
opportunity  for  specialization  in  the  particular  needs  of  these  clients  within  the  staff  model  may 
thus  outweigh  those  available  within  the  judicare  model. 

Further,  although  there  is  little  empirical  basis  on  which  to  conclude  that  these 
opportunities  for  specialization  would  have  a  direct  impact  on  costs,  there  is  reason  to  believe 
that  specialization  may  have  an  effect  on  the  quality  of  service  provided  to  low-income  clients. 


Legal  Aid  Delivery  Models,  supra,  note  213,  at  65. 
Ibid.,  at  65. 


Ibid.,  at  66-67.  At  the  same  time  it  is  important  to  note  that  the  CBA  study  was  cautious  in  its  conclusions 
regarding  the  potential  for  cost  savings,  and  whether  the  advantages  of  specialization  were  unique  to  the  staff 
model.  In  its  view,  opportunities  for  specialization  “are  differently  distributed  among  the  delivery  models”,  and  it 
observed  that  other  factors,  including  the  structure  of  the  tariff,  the  composition  of  legal  aid  panels,  and  the  mix 
of  staff  lawyer  caseloads  would  also  effect  the  opportunities  for  specialization. 
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Specialization  in  the  particular  needs  of  low-income  family  law  clients— needs  that  combine 
family  and  poverty  law— may  be  an  important  factor  in  improving  the  quality  of  service  that 
these  clients  receive. 

(4)  Access 

Studies  suggest  that  staff  offices  are  more  accessible  for  low-income  clients  than  private 
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lawyers  under  the  judicare  system  particularly  in  urban  areas.  In  fact,  the  CBA  study 
concluded  that  the  “second  greatest  barrier  to  access  to  legal  aid  ...is  the  selection  of  a  judicare 
model  for  the  delivery  of  legal  aid  services”.  Staff  offices,  by  contrast,  offer  “a  highly 
visible  presence  for  a  legal  aid  plan,  with  a  known  location  and  a  single  stop  for  clients”.2  2 
Prospective  family  law  clients  would  know  where  to  go  to  obtain  legal  services,  and  would  not 
encounter  the  various  problems  associated  with  selecting  their  own  counsel. 

While  staff  offices  offer  a  highly  visible  presence  for  the  delivery  of  legal  aid  in  urban 
areas,  smaller  communities  and  rural  areas  are  less  likely  to  be  well  served  by  this  model. 
Staff  models  are  generally  located  in  larger  centres,  and  would  create  access  problems  for 
clients  who  do  not  live  in  those  centres,  particularly  those  without  transportation.  The 
problem  of  access  may  be  more  serious  for  family  clients  than  criminal  clients  since  the 
former  are  “more  likely  to  have  their  first  contact  with  legal  aid  at  the  office  rather  than  at  a 
court  or  in  custody”.254  In  smaller  communities  and  rural  areas,  staff  offices  are  not  likely  to 
provide  better  access,  and  may  in  fact  create  more  problems  of  access,  than  judicare. 

(5)  Gender  Equity 

A  number  of  arguments  have  been  made  about  the  potentially  negative  impact  of  staff 
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offices  on  women.  For  example,  the  Report  of  the  Family  Law  Tariff  Review  Sub-Committee 
argued  that  the  introduction  of  staff  offices  will  have  a  disparate  impact  on  women,  who 
represent  over  70  percent  of  the  clientele  in  family  law  legal  aid.256  This  is  partly  related  to  the 
quality  of  service  argument— that  is— it  is  premised  on  the  belief  that  staff  offices  will  in  fact 
provide  a  lower  level  of  service  than  judicare,  and  that  it  will  be  disproportionately  women 
who  will  face  the  consequences  of  this  lower  level  of  service.  Women  on  legal  aid  will  be 
disadvantaged  in  their  family  law  disputes,  as  they  are  forced  to  rely  on  staff  lawyers,  while 
their  husbands  are  more  likely  to  be  able  to  afford  to  retain  private  lawyers.  As  we  have 
argued  above,  the  assumption  about  the  lower  quality  of  service  is  a  highly  disputable  one, 
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Legal  Aid  and  the  Poor,  supra,  note  241 

Legal  Aid  Delivery  Models,  supra,  note  213,  at  167. 

Ibid.,  at  237. 

Ibid. ,  at  238 
Ibid. ,  at  149. 


The  arguments  are  largely  derivative  of  arguments  in  relation  to  choice  of  counsel  and  quality  of  service,  but  are 
nevertheless  important  to  address  in  their  own  right. 

Report  of  the  Family  Law  Tariff  Review  Sub-Committee,  supra,  note  66,  at  14  -18.  This  argument  is  also  reflected 
in  a  number  of  the  submissions  to  the  Ontario  Legal  Aid  Review.  See  e.g.  Family  Lawyers  Association, 
submission  to  Ontario  Legal  Aid  Review  (March  1997),  and  the  Response  to  Public  Consultation  from  the 
Working  Group  in  Family  Matters  in  Legal  Aid  of  the  London  Coordinating  committee  to  End  Woman  Abuse 
(March  1997). 
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without  conclusive  empirical  data  to  support  it.  Rather,  as  we  have  suggested,  studies  indicate 
that  staff  offices  are  able  to  provide  a  comparable  quality  of  service  to  judicare.  The  major 
threat  presented  to  quality  of  service  within  a  staff  model  is  related  to  caseloads— -an  issue  that 
could  be  monitored  and  controlled,  both  through  adequate  funding,  and  by  ensuring  that  cases 
could  be  referred  out  to  the  private  bar. 

The  argument  about  the  relative  disadvantage  that  a  female  legal  aid  client  will  face  vis-a- 
vis  her  husband  who  may  be  able  to  hire  a  private  lawyer  is  a  more  systemic  problem  for 
legally  aided  clients,  particularly  within  family  law.  If  legal  services  are  not  unlimited,  then 
legally  aided  clients  may  very  well  be  disadvantaged  if  their  opponents  can  afford  to  retain 
private  counsel.  In  the  context  of  family  law,  it  is  certainly  the  ease  that  women  are  far  more 
likely  than  men  to  require  legally  aided  services.  However,  this  is  not,  in  our  view,  an 
argument  for  or  against  a  particular  delivery  model,  but  rather,  it  is  something  more  deeply 
rooted  within  a  legal  aid  plan  with  limited  financial  resources.  If  staff  offices  can  provide  a 
comparable  level  of  service  to  judicare,  then  there  is  no  basis  on  which  to  prefer  one  model 
over  the  other  in  terms  of  a  gender  equality  argument. 

The  gender  inequity  argument  is  also  partly  related  to  the  lack  of  choice  of  counsel  and  a 
corresponding  stigmatization  of  staff  offices.  For  example,  the  Family  Law  Tariff  Review 
Sub-Committee  argued  that  it  is  important  to  consider  the  broader  family  dynamics  of  family 
breakdown  for  women:257 

Many  women  rely  on  legal  aid  to  extricate  themselves  from  lengthy  marriages  in  which  they  have 
suffered  physical,  emotional  and  psychological  abuse.  They  view  themselves  as  powerless  and  their 
husbands  as  all-powerful.... These  women  are  all  too  aware  of  the  disadvantages  they  suffer  in  any 
contest  with  their  husbands.  To  restrict  these  women  to  the  services  of  a  staff  office  while  their 
husbands  are  able  to  hire  lawyers  privately  reinforces  their  debilitating  sense  of  inferiority  at  a  time 
when  they  must  make  critical  decisions  affecting  their  future  and  that  of  their  children. 

We  are  in  substantial  agreement  that  the  broader  dynamics  of  family  breakdown  and  its  impact 
on  women  must  be  considered  and  weighed  in  evaluating  competing  delivery  models. 
However,  we  do  not  agree  with  the  arguments  that  the  use  of  staff  lawyers  are  necessarily 
stigmatizing  or  debilitating  for  women.  As  discussed  above,  the  relative  importance  of  choice 
of  counsel  is  low  for  many  family  law  clients.  Some  studies  suggest  that  many  legal  aid  clients 
in  general,  and  family  law  clients  in  particular,  would  consider  the  accessibility  of  a  staff 
office  to  be  of  equal  if  not  greater  importance  than  choice  of  counsel.258 

Women  represent  the  overwhelming  majority  of  legally  aided  clients  in  family  law,  and 
any  assessment  of  alternative  delivery  models  must  consider  and  evaluate  the  potential  for 
creating  greater  gender  inequities  in  the  delivery  of  legal  aid.  However,  in  our  view,  there  is 
no  clear  case  to  be  made  against  staff  models  on  this  basis.  On  the  contrary,  there  may  be 
arguments  to  be  made  in  favour  of  staff  offices  from  the  point  of  view  of  gender  equity, 
particularly  in  light  of  our  discussion  of  access. 


257 


258 


Report  of  the  Family  Law  Tariff  Review  Sub-Committee,  supra ,  note  66,  at  17. 
See  Legal  Aid  Delivery  Models,  supra,  note  213,  at  133-38. 
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(6)  Administrative  Controls/Incentives 

Since  staff  models  remove  the  requirements  of  billing,  auditing,  and  settling  of  accounts, 

the  expenses  involved  in  central  administration  are  reduced.  Further,  since  staff  models  do 

not  involve  tariffs,  there  is  not  the  same  concern  regarding  the  problematic  incentives  to  work 

longer  hours  than  are  necessary  for  the  individual  case.  As  the  CBA  study  observed,  managers 

within  staff  models  “can  allocate  resources,  direct  the  activities  of  staff  lawyers  and  audit 
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performance  in  ways  not  possible  in  the  judicare  model”. 

Further,  staff  models  do  not  create  an  incentive  to  take  cases  to  trial.  In  fact,  the  staff 
model  may  create  the  opposite  incentive— high  caseloads  are  more  likely  to  lead  staff  lawyers 
to  settle  their  cases.  This  disproportionate  incentive  to  settle  cases  has  been  identified  as  a 
disadvantage  of  the  staff  model.261  However,  the  empirical  evidence  of  this  tendency  has  been 
in  the  area  of  criminal  law,  where  it  has  been  found  that  staff  counsel  enter  more  guilty  pleas 
at  early  stages  in  the  proceedings.  Further,  in  family  law,  most  cases  do  settle  well  before 
trial,  and  increasingly,  strong  incentives  have  been  integrated  throughout  the  family  law  justice 
system  to  encourage  family  litigants  to  settle  their  disputes.  A  bias  towards  settlement  therefore 
cannot  be  considered  a  disadvantage  in  its  own  right.  It  would  only  be  a  disadvantage  if  this 
tendency  toward  settlement  affected  the  quality  of  settlement  reached.  There  is,  however,  no 
data  available  upon  which  to  make  such  assessments  at  this  time. 

c.  Community  Clinics 
(1)  General 

In  a  community  clinic  model,  a  locally  elected  board  of  directors  employs  salaried  lawyers 
and  community  legal  workers  to  provide  legal  services  to  the  local  community.  Clinics  stress 
the  distinctive  legal  needs  of  the  local  community,  and  tend  to  focus  on  poverty  law  issues.  In 
Ontario,  the  70  community  clinics  provide  a  range  of  poverty  law  legal  services,  but  have 
provided  few  family  law  legal  services. 

Community  clinics  have  many  of  the  same  advantages  and  disadvantages  of  a  staff  office 
model.  Both  are  centralized  offices  in  particular  communities,  both  use  salaried  lawyers,  and 
both  have  the  capacity  to  use  paralegals  or  community  legal  workers.  The  community  clinic 
model  has  similar  advantages  in  terms  of  accessibility  and  specialization  (particularly  in  the 
legal  needs  of  low-income  clients).  As  well  the  community  clinic  model  presents  similar 
concerns  in  terms  of  caseloads  and  the  potential  threat  of  heavy  caseloads  to  quality  of  service. 

However,  there  are  significant  differences  in  the  work  undertaken  by  clinics.  In  addition 
to  representing  individual  clients,  community  clinics  are  also  involved  in  community  legal 
education,  advocacy,  and  law  reform  initiatives.  These  additional  features  would  be  attractive 
for  family  law  legal  services.  There  are  also  significant  differences  in  administration,  with 
community  clinics  governed  by  local  community  boards,  while  staff  models  are  administrated 
by  the  central  legal  aid  agency.  The  local  community  boards  have  the  advantage  of  being 


259 

260 
261 


Ibid.,  at  238. 

Ibid.,  at  175. 

Ibid. 

Ibid.  See  also  P.L.  Brantingham,  The  Burnaby,  British  Columbia  Experimental  Public  Defenders  Project:  An 
Evaluation  Report  (Ottawa:  Department  of  Justice,  1981). 
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responsive  to  the  particular  needs  of  the  local  community,  and  developing  programs  to  meet 
those  needs. 

As  noted,  the  clinic  system  in  Ontario  has  not  been  used  extensively  for  the  delivery  of 
family  law  services.  Many  clinics  provide  summary  advice  and  referrals  in  family  law.263  A 
number  of  clinics  also  provide  informational  materials  in  family  law  (such  as  self-help  kits  and 
pamphlets).  Recently,  some  clinics  have  expressed  an  interest  in  expanding  their  services  in 
family  law.  A  proposal  was  made  by  Simcoe  Legal  Services  Clinic  to  pilot  a  project  for  the 
delivery  of  family  law  services.  The  pilot  project  proposed  that  funds  be  transferred  from  the 
certificate  side  of  the  Legal  Aid  Plan  to  Simcoe  Legal  Services  to  undertake  a  stipulated 
amount  of  family  law  services  on  an  annual  basis  for  a  two-year  period.  The  clinic  identified  a 
substantial  legal  need  in  family  law  that  was  not  being  met  by  the  private  bar.  Although  it 
received  some  favourable  attention,  the  pilot  project  was  not  ultimately  approved. 

The  Renfrew  County  Legal  Clinic  has  recently  implemented  a  trial  program  in  family  law 
services,  to  determine  the  demand  in  the  area  of  family  law,  and  to  assess  whether  the  clinic 
will  be  able  to  effectively  meet  this  demand.  The  services  that  the  Clinic  will  provide  are 
limited  to  advice  and  preparation  of  documents  to  start  or  defend  an  application  in  Provincial 
Court  concerning  custody,  access,  and  support,  and  ongoing  advice  during  the  case.  The  Clinic 
is  not  acting  as  solicitors  of  record  for  the  client,  but  simply  acting  in  an  advisory  capacity. 

Despite  the  interest  of  these  two  clinics,  overall,  community  clinics  do  not  support  the 
expansion  of  their  services  to  include  family  law.  The  clinics  are  rightly  concerned  that  the 
extent  of  legal  need  in  family  law  would  overwhelm  their  ability  to  deliver  the  range  of 
poverty  law  services.265  We  would  not  recommend  that  the  clinics  be  compelled  to  assume 
responsibility  for  family  law  services.  However,  the  pilot  projects  that  have  been  suggested  by 
clinics  like  Simcoe  and  Renfrew  are  worth  exploring,  and  clinics  that  are  interested  in 
experimenting  with  a  limited  delivery  of  family  law  services  ought  to  be  supported. 

(2)  Specialty  Clinic 

Among  the  70  community  clinics  in  the  province  are  a  number  of  specialty  clinics  in  the 
province.  These  specialty  clinics  focus  on  the  needs  of  particular  communities,  such  as  the 
Aboriginal  Legal  Services,  Advocacy  Centre  for  the  Elderly,  and  the  African  Canadian  Legal 
Clinic.  Justice  for  Children  is  a  specialty  clinic  that  addresses  some  family  law  needs, 
particularly  as  the  needs  of  children  living  away  from  their  parents.  There  is,  however,  no 


Community  clinics  provided  summary  advice  in  over  8,000  cases  in  1994-95,  and  in  over  10,000  cases  in 
1995-%.  See  W.A.  Bogart,  C.  Meredith,  and  D.  Chandler,  Current  Utilization  Patterns  and  Unmet  Legal  Needs, 
paper  prepared  for  Ontario  Legal  Aid  Review  (1997),  reproduced  in  Vol.  2  of  this  report. 

Some  of  the  recent  initiatives  by  community  clinics  in  public  legal  education  in  family  law  is  discussed  in  further 
detail  below. 

See  discussion  in  Zemans  and  Monahan,  supra,  note  226,  who  review  this  debate,  but  conclude  in  favour  of 
clinics  experimenting  with  the  provision  of  family  law  services.  At  161,  they  conclude:  “On  balance,  we  support 
the  establishment  of  a  limited  family  law  clinic  pilot  project.  The  purpose  of  the  project  would  be  to  develop  a 
comprehensive,  ‘multifacted’  approach  to  the  delivery  of  family  law  services.  Several  of  the  province’s  general 
service  clinics  should  be  permitted  to  provide  family  law  services  if  their  boards  of  directors  were  to  identify 
these  as  a  local  need  within  the  community.  The  board  should  establish  strict  caseload  limits,  thereby  preventing 
the  family  law  caseload  from  overwhelming  other  clinic  services.  This  pilot  would  provide  practical  information 
about  this  important  area  of  legal  aid  practice.” 
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clinic  specializing  in  family  law.  The  proposed  Women’s  Family  Law  Centre  that  was  to  be 
piloted  in  Ottawa  would  have  operated  as  a  specialty  clinic,  but  the  project  remains  on  hold. 

There  is,  in  our  view,  considerable  scope  for  experimentation  with  specialty  clinics,  such 
as  the  proposed  Women’s  Family  Law  Centre  pilot  project.  The  advantages  of  such  a  specialty 
centre  or  clinic  lie  in  their  accessibility  and  specialization  in  both  the  legal  and  non-legal  needs 
of  low-income  family  law  clients.  As  approved  by  the  Law  Society,  this  Centre  would  have 
focused  on  women  who  had  experienced  domestic  violence  and,  thus,  who  had  a  range  of  very 
particular  legal  and  nonlegal  needs.  The  Centre  would  be  able  to  develop  expertise  and 
specialization  in  meeting  the  needs  of  this  clientele. 

It  should  be  noted  that  idea  behind  specialty  centres  in  family  law  need  not  be  framed 
within  the  clinic  model,  but  rather,  could  also  be  fit  into  a  staff  model,  provided  that  the 
necessary  nonlegal  support  services  were  to  be  made  available  through  the  staff  office.  In  fact, 
the  relative  advantage  of  a  staff  or  clinic  model  is  not  at  all  clear  in  this  context.  Perhaps  the 
distinguishing  feature  of  a  community  clinic  is  its  governance  through  a  community  board  of 
directors.  Policy  arguments  could  be  made  both  for  and  against  such  a  local  board  for  a 
specialty  centre  in  family  law.  Although  community  boards  might  make  the  centre  more 
responsive  to  local  needs,  a  staff  model  may  be  equally  capable  of  meeting  the  general 
objectives  of  accessibility  and  specialization.  In  our  view,  the  distinctions  between  a  staff 
model  and  a  specialty  clinic  in  family  law  are  not  at  all  clear.  The  specialty  clinic  shares  most 
of  the  same  advantages  and  disadvantages  as  a  staff  model. 

(ii)  Service  Component 
a.  Duty  Counsel 

Duty  counsel  provides  immediate  legal  assistance  to  a  litigant/client  who  does  not  have  a 
lawyer  representing  her  in  court.  In  family  law,  duty  counsel  provides  a  range  of  summary 
advice,  including  legal  aid  applications,  providing  advice,  speaking  to  adjournments, 
representation  at  interim  interim  motions  and  interim  motions,  pre-trials,  garnishment 
hearings,  show  cause  hearings  (both  family  support  plan  and  child  protection),  obtaining 
consent  orders,  negotiation,  and  settlement.  Duty  counsel  appear  in  Provincial  Court  and  in 
(Unified)  Family  Court.  They  do  not  appear  in  General  Division.  Duty  counsel  are  mostly 
private  lawyers,  who  are  paid  on  a  per  diem  basis,  although  there  are  some  staff  duty  counsel 
as  well. 

In  1995,  the  duty  counsel  program  was  expanded  to  ensure  that  two  duty  counsel  be 
present  in  family  courts  to  minimize  the  issuance  of  certificates  tied  to  the  circumstances  of 
only  one  spouse  having  duty  counsel  representation.  In  1997,  financial  eligibility  criteria  were 
imposed  on  the  provision  of  some  duty  counsel  services.  Summary  advice,  adjournments,  and 


Duty  counsel’s  roles  are  set  out  in  s.  68.1(2)  of  the  Legal  Aid  Act,  which  provides: 

The  duty  counsel  in  Family  Court  and  Provincial  Court  shall  perform  the  following  functions: 

1 .  Advising  persons  about  their  rights  and  taking  such  steps  as  may  be  necessary  to  protect  these  rights 

2.  Advising  persons  about  court  procedures  and  preparing  or  reviewing  documents  to  be  filed  with  the 
Court. 

3.  Obtaining  adjournments  or  representing  otherwise  unrepresented  persons  at  motions,  in  hearings 
concerning  custody,  access,  child  protection  or  support  and  in  pretrial  hearings  or  show  cause  hearings. 

4.  Assisting  persons  during  settlement  negotiations. 

5.  Performing  such  other  functions  as  the  Area  Director  may  assign. 
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simple  consents  continue  to  be  provided  without  means  testing.  However,  financial  eligibility 
testing  is  now  required  for  individuals  who  seek  more  extensive  duty  counsel  services. 

Duty  counsel  in  family  courts  spend  the  largest  proportion  of  their  time  providing  advice 
(approximately  40  percent),  followed  by  speaking  to  adjournments  (approximately  15  percent), 
representing  motions  (eight  percent),  and  obtaining  consent  orders  (eight  percent),  negotiating 
(seven  percent)  and  settlement  (six  percent).  In  terms  of  subject-matter,  duty  counsel 
currently  deals  with  issues  of  support  (spousal  and  child),  custody,  access,  child  protection, 
and  property:268 

Child  protection— certificates  are  available  as  a  matter  of  high  priority  for  child  protection 
cases.  As  a  result  the  role  of  duty  counsel  is  limited  to  cases  where  parties  have  not  yet 
retained  counsel.  Duty  counsel  advise  parties  of  their  rights,  caution  against  signing 
consents,  and  assist  in  adjournments. 

Custody— duty  counsel  play  a  significant  role  in  custody  matters  where  there  is  no  legal 
issue,  where  de  facto  custody  is  clear,  and  where  there  are  no  issues  of  abuse.  If  duty 
counsel  is  of  the  view  that  the  matter  is  disputed  or  complex,  the  client  is  referred  to  the 
legal  aid  office  to  obtain  a  certificate. 

Support— Duty  counsel  routinely  deal  with  support  at  the  interim  interim  and  the  interim 
stage.  Duty  counsel  may  argue  the  motion,  and/or  negotiate  a  settlement. 

Access— Duty  counsel  deal  with  access  matters  where  there  are  no  issues  of  abuse.  If 
there  are  allegations  of  abuse,  the  client  is  referred  to  the  legal  aid  office  to  obtain  a 

certificate. 

Property— Duty  counsel  only  address  property  issues  in  the  five  Family  Courts.  There  are 
no  property  issues  addressed  within  Provincial  Court,  and  duty  counsel  does  not  appear  in 
General  Division.  Questions  have  been  raised  about  whether  it  is  appropriate  for  duty 
counsel  to  deal  with  property  issues  at  all,  since  they  raise  significant  possibilities  of 

liability. 

Duty  counsel  are  currently  providing  an  important  service  for  unrepresented  litigants  in 
family  law.  There  is,  however,  some  controversy  as  to  whether  the  legal  service  provided  by 
duty  counsel  constitutes  effective  representation  and  whether  it  is  meeting  the  legal  needs  of 
family  lav/  clients.  There  are  a  number  of  serious  limitations  to  the  nature  of  the  representation 

that  duty  counsel  can  provide. 

(1)  Workload 

One  of  the  major  disadvantages  of  duty  counsel  is  the  lack  of  time  available  to  perform 
their  function  properly.  Duty  counsel  may  be  assisting  15  to  30  litigants  a  day,  and  are 
expected  to  interview  the  parties,  advise  them  on  how  to  complete  their  forms,  negotiate  a 
settlement,  and  represent  their  cases  in  court.  The  workload  is  formidable,  and  raises 


George  Biggar,  Background  paper  in  relation  to  duty  counsel,  prepared  for  Ontario  Legal  Aid  Review  (1997) 
[unreported],  at  31  (based  on  1997  figures,  though  figures  available  for  1995  and  1996  show  a  similar  breakdown 
in  duty  counsel’s  time  per  service). 

The  following  information  is  taken  from  Biggar,  ibid. ,  at  56. 

Unrepresented  Litigants  submission,  supra,  note  29. 
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serious  concerns  about  their  ability  to  meet  the  legal  demands  of  unrepresented  litigants 
effectively. 

(2)  Continuity 

Another  limitation  of  duty  counsel  is  the  lack  of  continuity  in  representation.  When 
unrepresented  litigants  return  to  court,  they  may  meet  with  a  new  duty  counsel.  The  party  will 
then  have  to  inform  the  duty  counsel  about  the  details  of  their  case— often  a  very  timely 
exercise  in  the  context  of  family  law  proceedings.  The  new  duty  counsel  must  then  quickly 
reappraise  the  case,  assess  the  action  that  previous  duty  counsel  suggested,  and  determine  what 
action  now  seems  appropriate.  Nor  are  there  any  ongoing  files  kept  that  might  facilitate  some 
continuity  from  one  duty  counsel  to  the  next. 

(3)  Pleadings  and  Court  Documents 

According  to  section  68. 1(2)  2  of  the  Legal  Aid  Act,  duty  counsel’s  responsibilities  include 
“advising  persons  about  court  procedures  and  preparing  or  reviewing  documents  to  be  filed 
with  the  Court”.  However,  duty  counsel  are  severely  limited  in  their  ability  to  do  so.  They  are 
expected  to  review  and  revise  documents  prepared  by  the  parties  themselves.  There  is 
considerable  pressure  on  duty  counsel  to  draft  documents  for  unrepresented  litigants,  but  they 
do  not  have  the  time,  support  staff,  or  facilities  to  do  so.  The  documents  produced  by  the 
litigants  are  often  extremely  inadequate.  Although  reviewing  and  revising  documents  could 
significantly  increase  their  quality  and  increase  the  efficiency  of  the  courts  (without  the  full 
cost  of  a  certificate)  duty  counsel  are  often  so  over  burdened  that  they  do  not  have  sufficient 
time  to  do  so. 

Further,  duty  counsel  have  no  wa y  of  ensuring  that  the  necessary  reports,  evidence  and 
witnesses  are  presented  to  the  court.2  Also  they  have  no  way  to  move  the  proceedings 
forward  between  court  appearances,  a  problem  which  undermines  the  efficacy  of  case 
management  systems  that  have  begun  to  be  instituted  in  the  family  law  courts. 

(4)  Expertise 

Concerns  have  also  been  raised  about  whether  duty  counsel  have  the  necessary  expertise 
to  perform  their  function  properly.  Guidelines  were  established  in  1983-84  under  which  area 
directors  were  directed  to  ensure  that  lawyers  applying  to  the  duty  counsel  panel  have  “a  level 
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of  expertise  and  ability  necessary  to  provide  the  particular  services  offered  by  the  Panel”. 
According  to  the  guidelines,  area  directors  consider  “previous  courtroom  experience,  training 
or  educational  programs  taken  and  make  any  enquiries  thought  necessary  to  determine  whether 
the  applicant  should  be  entered  or  retained  on  the  Panel”.  73  However,  there  continues  to  be 
concern  about  the  uneven  quality  of  duty  counsel  services. 

Currently,  there  are  plans  underway  for  developing  an  overall  training  strategy  for  duty 
counsel  in  the  family  court  system.  Such  training  programs  will  be  important  for  addressing 


Biggar,  supra ,  note  267,  at  58. 

See  Unrepresented  Litigants  submission,  supra,  note  29,  at  14-15. 

Guidelines  for  area  directors  pursuant  to  s.  28  of  the  Legal  Aid  Regulation,  R.R.O.  1990,  Reg.  710,  as  amended 
by  O.  Reg.  536/95. 
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Ibid. 
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the  continuing  problems  of  the  uneven  quality  of  duty  counsel  services.  Resources  must 
continue  to  be  directed  to  these  kinds  of  training  programs. 

(5)  Quality  of  Service 

Each  of  the  factors  discussed  above— workload,  continuity,  preparation  of  documents,  and 
expertise— go  to  the  quality  of  service  that  duty  counsel  can  reasonably  be  expected  to  provide. 
This  concern  with  quality  of  service  is  intensified  by  the  extraordinary  importance  of  the  issues 
that  duty  counsel  are  addressing.  Duty  counsel  routinely  speak  to  interim  interim  motions,  and 
interim  motions  in  support,  custody  and  access.  In  family  law,  the  interim  interim  motions  and 
the  interim  motions  are  often  the  most  important  step  in  the  proceeding.  The  importance  of  this 
step  is  particularly  pronounced  in  the  context  of  custody  where  the  result  of  the  motion  will 
establish  the  status  quo— a  status  quo  that  courts  subsequently  will  be  extremely  reluctant  to 
change.  An  ill-prepared  duty  counsel  can  do  irreparable  harm  to  the  interests  of  a  client  at  this 
preliminary  stage.  However,  even  the  most  dedicated  and  competent  of  duty  counsel  may  have 
a  difficult  time  presenting  the  client’s  case.  They  will  have  had  only  a  very  short  time  to  talk 
with  the  client  and  review  their  case.  Necessary  evidentiary  material  is  often  missing,  or 
poorly  prepared  by  the  parties  themselves.  Courts  then  often  lack  the  crucial  evidence  that  they 
need  to  make  decisions  on  these  interim  motions  that  will  seriously  affect  the  safety  and 
economic  well-being  of  families. 

Duty  counsel  are  able  to  address  many  routine  matters.  But  in  complex  issues,  involving 
complex  matters  of  either  law  or  facts,  duty  counsel’s  ability  to  speak  adequately  to  the  matter 
is  limited  by  time,  caseload,  and  resources.  There  are  also  serious  limitations  on  the  ability  of 
duty  counsel  to  research  a  point  of  law  that  may  arise  in  a  matter.  While  the  majority  of 
motions  may  not  raise  serious  or  contested  points  of  law,  some  do  raise  such  points  which  duty 
counsel  will  not  be  able  to  research  or  address.  Similarly,  some  cases  may  raise  difficult 
factual  issues  that  duty  counsel  will  be  unable  to  satisfactorily  address.  For  example,  duty 
counsel  will  have  no  ability  to  determine  whether  financial  statements  reflect  the  real  financial 
situations  of  opposing  parties  (other  than  simply  reviewing  T4s),  or  whether,  as  is  often 
alleged,  the  parties  may  have  additional  undeclared  income.  Although  many,  if  not  most,  of 
the  matters  that  duty  counsel  speak  to  are  routine,  there  are  more  difficult  matters  that  can  and 
do  arise  that  may  be  beyond  what  even  the  most  qualified  of  duty  counsel  can  be  expected  to 
handle. 


(6)  Unmet  Legal  Needs 

Finally,  there  are  many  legal  needs  that  duty  counsel  cannot  be  expected  to  meet. 
Complex  cases  of  child  protection  or  custody  cannot  be  adequately  addressed  by  duty  counsel. 
Support  and  access  motions  are  routinely  addressed  by  duty  counsel,  but  not  if  issues  of  abuse 
are  involved.  As  well  while  duty  counsel  can  appear  on  a  range  of  motions,  pre-trials,  and 
show  cause  hearings,  they  cannot  be  expected  to  represent  litigants  who  proceed  to  trial.  If 
these  litigants  are  unable  to  obtain  a  certificate,  they  are  then  left  to  represent  themselves  in 
court.  Trials  involving  unrepresented  litigants  raise  a  broad  range  of  problems  for  the 
administration  of  justice  and  for  the  litigants  themselves.  However,  these  legal  needs  are 
beyond  the  legitimate  scope  of  duty  counsel  services. 

(7)  Duty  Counsel  Clinics 

In  addition  to  the  court-based  duty  counsel  who  provide  advice  and  representation  to 
unrepresented  litigants,  OLAP  operates  a  series  of  duty  counsel  clinics  in  neighborhood 
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settings  across  the  province.  These  clinics  are  open  two  to  three  hours  a  week,  and  offer 
general  legal  advice  on  a  broad  range  of  legal  issues,  including  family  law.  Some  of  the  clinics 
operate  on  a  drop-in  basis,  others  by  appointment  only.  In  1996,  there  were  34  duty  counsel 
clinics  operating  across  the  province. 

OLAP  is  currently  in  the  process  of  expanding  these  duty  counsel  clinics.  The  clinics  are 
being  renamed  the  Advice  Lawyer,  and  are  being  placed  in  different  settings  (area  offices, 
courts,  community  centres)  depending  on  the  nature  of  the  area.  The  hours  of  operation  of  the 
Advice  Lawyer  will  vary,  depending  on  the  needs  of  the  particular  area.  OLAP  expects  to 
have  up  to  65  of  these  Advice  Lawyer  clinics  available  across  the  province. 

Under  the  current  system,  there  is  also  a  duty  counsel  program  providing  legal  advice  to 
spousal  assault  victims.  The  program  provides  for  two  hours  of  legal  advice,  and  lawyers  are 
paid  at  a  duty  counsel  rate.  The  forms  are  available  through  authorized  institutions,  including 
shelters,  transition  houses,  community  legal  clinics,  Student  Le^al  Aid  Societies,  victim 
witness  program  assistance  offices  and  Ontario’s  Welcome  Houses.274  The  program  authorizes 
these  agencies  to  conduct  a  simple  financial  eligibility  test,  which  then  allows  qualifying 
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persons  to  obtain  legal  advice  immediately  from  a  lawyer  of  their  choice. 

(8)  Expanded  Duty  Counsel 

Recognizing  the  limitations  of  a  limited  duty  counsel  program,  some  jurisdictions  have 
experimented  with  expanded  duty  counsel  programs.  Legal  Aid  Manitoba,  for  example,  has 
instituted  an  expanded  duty  counsel  program  with  more  lawyers,  paralegals,  improved 
scheduling  to  address  problems  of  continuity,  and  expanded  services  which  include  conducting 
trials.  An  expanded  duty  counsel  might  make  a  valuable  contribution  in  addressing  the 
particular  problems  that  plague  the  current  system.  More  duty  counsel,  assisted  by  paralegals 
and  improved  scheduling  could  improve  the  delivery  of  legal  services  to  unrepresented 
litigants.  However,  there  is  reason  to  be  concerned  about  expanding  the  services  that  duty 
counsel  can  provide.  Most  significantly,  duty  counsel  should  not  be  expected  to  conduct  trials. 
Also  many  issues,  such  as  contested  custody  and  child  protection  cases,  even  if  they  do  not  go 
to  trial,  are  extremely  complex  and  time-consuming.  In  these  cases,  litigants  should  be 
represented  by  a  lawyer,  not  simply  by  duty  counsel. 

Duty  counsel  are  currently  being  asked  to  deliver  more  legal  services  and  to  meet  more 
legal  needs  than  should  reasonably  be  expected  of  them.  An  expanded  duty  counsel  program 
might  allow  duty  counsel  to  improve  the  quality  of  legal  service  that  they  are  able  to  deliver, 
as  well  as  to  expand  the  number  of  unrepresented  clients  that  they  are  able  to  assist.  Duty 
counsel  available  on  non-motion  days  to  provide  advice  and  to  assist  with  court  documentation 
could  meet  some  of  the  currently  unmet  family  law  needs.  A  permanent  duty  counsel  office, 
with  staff  duty  counsel,  could  go  some  distance  into  addressing  the  existing  problems  of 
continuity  and  quality  of  service.  It  would  allow  duty  counsel  to  open  files  on  individual 
clients,  and  would  ensure  a  greater  degree  of  continuity  in  representation.  At  this  stage,  an 
expanded  duty  counsel  office  begins  to  look  considerably  more  like  a  staff  office.  However, 
there  are  still  differences  in  the  kind  of  services  that  an  expanded  duty  counsel  and  a  staff 
office  could  handle.  In  particular,  even  an  expanded  duty  counsel  office  cannot  be  reasonably 
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Ontario  Legal  Aid  Plan  1996  Annual  Report ,  at  27. 

See  discussion  of  Victims  of  Spousal  Assault  Program,  supra,  under  section  2(b)(i)d(4). 
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expected  to  conduct  trials,  or  to  handle  the  more  complicated  and  contested  cases.  A  staff 
office,  on  the  other  hand,  could  conduct  trials,  although  it  too  might  refer  the  complex  cases  to 
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private  lawyers. 

b.  Block  Contracting 

Under  a  block  contracting  model,  private  lawyers  enter  into  an  agreement  with  the  legal 
aid  agency  to  provide  legal  services  for  a  set  amount  of  money.  The  delivery  of  legal  services 
is  governed  by  the  terms  of  the  contract  for  the  duration  specified,  within  the  geographic  area 
specified.  The  contract  may  provide  for  the  provision  of  all  eligible  legal  services  within  the 
geographic  area,  or  may  specify  the  provision  of  particular  services  (such  as  criminal  law  or 
family  law). 

(1)  Cost  Competitiveness 

The  major  advantage  of  block  contracting  is  said  to  be  its  cost  efficiency  and 
predictability.  Contracts  for  service  will  be  awarded  to  the  bidder  with  the  most  competitive 
bid.  Once  contracts  are  awarded  for  a  particular  period  of  time,  these  block  contracts 
guarantee  the  delivery  of  legal  services  within  a  set  price.  Competition,  it  is  said,  will  force 
lawyers  to  be  both  cost  competitive  and  to  ensure  a  certain  quality  of  service  in  their  delivery 
of  legal  services. 

But  the  bidding  system  for  block  contracting  has  also  been  identified  as  one  of  its  major 
disadvantages.  The  American  Bar  Association  (ABA)  has  been  highly  critical  of  the  block 
contracting  model.  In  the  early  use  of  block  contracting  in  the  United  States,  bidding  systems 
“encouraged  bidders  to  compete  to  submit  the  lowest  bid  in  order  to  obtain  the  stable, 
predictable  and  sometimes  sizeable  income  provided  by  winning  a  contract”.  However,  these 
contracts  “were  not  accompanied  by  any  criteria  for  awarding  the  contract,  for  monitoring 
performance,  for  dealing  with  any  unanticipated  rise  or  fall  in  caseload,  or  for  contract 
renewal  or  termination”.  Although  the  contracts  ensured  that  legal  services  were  delivered 
with  a  set  price  within  the  short  term,  the  system  produced  instability  on  a  yearly  basis,  as 
service  providers  again  had  to  bid  for  the  contract.  According  to  the  ABA,  “even  if  the 
contractor  remained  the  same,  market  pressures  frequently  compelled  the  submission  of  lower 
and  lower  bids  in  order  to  keep  the  contract.”  The  ABA  concluded  that  the  “results  were 
uniformly  dismal”.278  As  the  bids  went  lower,  so  too  did  the  quality  of  service,  with  many 
contracts  failing  to  meet  minimum  constitutional  standards. 


We  discuss  these  issues  further  below  in  the  section  on  developing  a  mixed  delivery  model. 

American  Bar  Association,  Standards  for  Criminal  Justice:  Providing  Defense  Services ,  3rd  ed.  (Washington, 
D.C.:  1992)  [hereinafter  ABA  study],  at  46.  In  State  of  Arizona  v.  Smith,  140  Ariz,  355  (1984)  the  Arizona 
Supreme  Court  held  that  Mahove  County’s  system  for  contracting  with  defence  counsel  violated  both  the  Arizona 
and  U.S.  constitutions.  The  county  had  selected  the  contractor  with  the  lowest  bid,  without  considering  his 
experience,  ability,  or  workload,  and  without  limiting  the  number  of  clients  he  would  be  responsible  for.  The 
court  held  that  the  lawyer’s  caseload  was  “excessive  if  not  crushing”  and  suggested  that  caseloads  should  not 
exceed  NAC  standards.  A  1993  study,  however,  found  that  compliance  with  Smith  was  inconsistent  and  that  in 
some  counties  defenders  continue  to  handle  twice  the  number  of  cases  recommended.:  Arizona,  Report  on  the 
Status  of  Indigent  Defense  in  Arizona  (1993),  as  reported  in  Goriely,  supra,  note  206. 
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ABA  study,  supra ,  note  277. 
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(2)  Quality  of  Service 

As  the  ABA  study  concluded,  there  is  a  serious  concern  with  the  quality  of  service  in  the 
block  contracting  model.  If  contracts  are  awarded  simply  on  the  basis  of  the  most  competitive 
bid,  there  will  be  little  or  no  attention  paid  to  the  quality  of  service  provided.  The  cost 
efficiency  of  block  contracting  occurs  at  the  expense  of  quality  of  service.  Service  providers 
are  encouraged  to  provide  the  most  services  for  the  least  money.  There  are  few  incentives  built 
into  this  system  to  ensure  a  basic  standard  of  legal  service.  Nor  is  there  any  incentive  to  ensure 
that  clients  are  satisfied.  The  system  of  block  contracting  takes  away  choice  of  counsel  by 
providing  one  service  provider  with  a  monopoly  on  the  delivery  of  legal  services. 

These  concerns  about  cost  competitiveness  and  quality  of  service  are  particularly  serious 
in  the  context  of  family  law.  Although  some  family  law  problems  can  be  more  easily  resolved, 
many  family  law  cases  are  long  and  protracted.  The  clients  require  considerable  attention, 
since  the  problems  they  face  are  as  much  personal  ones  as  legal  ones.  As  well  the  relative 
seriousness  and  complexity  of  the  case  in  family  law  is  often  difficult  to  ascertain  at  the 
beginning.  It  is  often  not  until  the  process  has  begun  to  unfold  that  the  real  issues,  and  their 
degree  of  complexity,  emerge.  The  monopoly  provided  by  a  block  contract  does  not  allow  the 
more  complex  family  law  cases  to  be  treated  any  differently  than  the  bulk  of  the  cases.  It  does 
not,  for  example,  allow  for  the  flexibility  of  a  mixed  judicare/staff  model,  where  the  more 
complex  cases  would  still  be  referred  to  individual  lawyers.  It  may  not  provide  the  flexibility 
to  refer  out  a  case  that  becomes  more  difficult  along  the  way. 

(3)  Accountability 

Unlike  a  staff  office,  a  block  contracting  delivery  model  does  not  ensure  any  degree  of 
accountability  to  the  public.  The  delivery  of  legally  aided  services  is  a  public  service,  and 
agencies  responsible  for  the  delivery  of  these  services  must  be  publicly  accountable.  By 
contracting  out  these  services  to  a  private  firm  or  actor,  there  is  no  way  to  ensure  this 
accountability. 

c.  Paralegals 

A  paralegal  is  a  non-lawyer  who  provides  some  legal  services.  Independent  paralegals 
provide  services  directly  to  clients,  without  any  lawyer  supervision.  Supervised  paralegals,  or 
law  clerks,  deliver  limited  legal  services  under  lawyer  supervision.  Independent  paralegals  are 
not  authorized  under  the  current  judicare  system,  whereas  supervised  paralegals  have  a  very 
limited  role.  In  family  law,  paralegals  can  be  retained  by  counsel  for  specific  tasks,  and  their 
work  can  be  claimed  by  the  lawyer  as  a  disbursement.  Supervised  paralegals  are  also  used  in 
the  Divorce  Law  Office  pilot  project.  Community  legal  workers  are  used  in  the  clinic  system, 
but  as  noted,  the  community  legal  clinics  do  not  provide  any  family  law  services.  COMSOC 
parental  support  workers  are  also  basically  paralegals. 

Many  concerns  have  been  voiced  about  the  use  of  independent  paralegals  (Leach- 
governance,  accountability,  quality,  liability,  compensation).  Family  law  is  a  particularly 
problematic  area  for  independent  paralegals.  Legal  problems  in  family  law  are  highly 
complex,  volatile,  and  of  extraordinary  importance  to  the  parties  involved.  The  lack  of 
accountability  and  quality  control  of  independent  paralegals  poses  very  real  risks  to  family  law 
clients,  who  are  themselves  unlikely  to  appreciate  or  understand  the  complexity  of  their  legal 
issues.  There  may  be  significant  ways,  in  which  the  legal  needs  of  individuals  with  family  law 
problems  can  be  reduced.  As  we  discuss  below,  many  individual  cases  do  not  pose  significant 
legal  issues,  and  the  problems  can  perhaps  be  diverted  to  more  appropriate  forums  for  their 
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resolution.  Nevertheless,  in  our  view,  independent  paralegals  have  little  or  no  role  to  play  in 
the  reduction  of  legal  needs  and/or  the  delivery  of  legal  services.  Individuals  with  real  legal 
problems  need  real  representation.  Also  individuals  whose  family  law  problems  do  not  pose 
serious  legal  issues  still  need  to  be  guaranteed  a  minimum  quality  of  service— something  that 
cannot  be  done  by  unsupervised,  unaccountable,  and  unregulated  paralegals. 

However,  supervised  paralegals  could  potentially  have  a  much  larger  role  to  play  in  the 

delivery  of  legally  aid  family  law  services.279  Many  private  counsel  use  paralegals  for  a  range 

of  family  law  tasks.  It  may  be  possible  to  encourage  a  greater  use  of  paralegals  by  private 

counsel  in  the  delivery  of  legally  aid  services— for  example,  in  the  initial  interviews  with 

clients  and/or  intake— and  thereby  use  the  lawyer’s  time  on  a  certificate  more  efficiently.  The 

experience  of  the  Divorce  Law  Office  to  date,  as  well  as  the  extensive  use  of  community  legal 

workers  in  the  clinic  system,  suggests  that  supervised  paralegals  can  make  an  important 
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contribution  to  the  efficient  and  expedient  delivery  of  family  law  services. 

It  will,  however,  be  important  to  be  attentive  to  the  different  demands  of  different  areas  of 
family  law.  While  it  may  be  possible  to  increase  the  reliance  on  supervised  paralegals  in  some 
areas  of  domestic  family  law,  it  may  be  considerably  more  difficult  to  do  so  in  child 
protection,  where  the  complexity  of  the  legislation  and  the  highly  vulnerable  clientele  may 
demand  that  lawyers,  not  paralegals,  conduct  initial  interviews.  The  use  of  supervised 
paralegals  must  therefore  be  closely  tailored  to  the  particular  needs  of  particular  areas  of 
family  law. 

It  might  also  be  helpful  to  consider  how  paralegals  attached  to  expanded  duty  counsel 
facilities  might  improve  the  quality  of  service  that  duty  counsel  is  able  to  deliver.  Paralegals 
might  be  able  to  assist  unrepresented  litigants  prepare  their  legal  documents  prior  to  seeing 
duty  counsel.  As  well,  paralegals  might  be  able  to  alleviate  some  of  the  demand  on  duty 
counsel  to  review  and  prepare  court  documentation,  and  thereby  allow  duty  counsel  to  focus 
their  limited  time  on  more  effectively  advising,  representing,  and  otherwise  assisting 
unrepresented  litigants. 

(L  Self  Help 

Self-help  approaches  include  a  range  of  services,  including  unbundled  legal  services,  peer 
counselling,  and  public  legal  education. 

(1)  Unbundled  Legal  Services 

“Unbundled  legal  services”  refers  to  a  process  of  dividing  responsibility  for  discrete  tasks 
between  a  lawyer  and  client.  A  lawyer  will  agree  to  provide  a  very  specific  legal  service, 
rather  than  assume  responsibility  for  the  case  as  a  whole.  For  example,  a  lawyer  may  simply 
provide  advice  to  the  client  and/or  review  documents  prepared  by  the  client.  The  lawyer  might 
advise  a  client  on  what  would  be  involved  in  self-representation  in  court.  Similarly,  the  lawyer 
might  prepare  a  client  for  mediation,  and  subsequently  review  any  agreement  that  the  parties 


Agg,  supra,  note  198,  concluded  at  93  that  “the  use  of  paralegals  in  providing  family  law  services  should  be 
significantly  enhanced,  both  to  support  and  assist  the  work  of  lawyers  and  to  handle  work  which  does  not  require 
lawyer  involvement” . 

It  may  be  considerably  easier  to  integrate  the  increased  use  of  paralegals  into  a  staff  office  (or  specialty  clinic) 
than  in  private  practice,  particularly  if  private  lawyers  are  sole  practitioners,  where  the  costs  of  paralegals  may  in 
fact  be  prohibitive. 
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reached  in  mediation.  Unbundled  legal  services  are,  in  effect,  a  form  of  lawyer  assisted  self¬ 
representation. 

Some  lawyers  associations  have  begun  to  publicize  the  availability  of  unbundled  legal 
services,  and  thereby  make  this  option  more  accessible  to  more  clients.  For  example,  the 
Sirncoe  County  Family  Law  Lawyers  have  prepared  some  informational  materials  on  the 
nature  of  unbundled  legal  services,  including  basic  information  like  costs,  lawyers  willing  to 
provide  the  services,  and  a  model  limited  service  contract  for  the  retainer.  Although  this  is 
currently  being  done  by  private  retainer,  it  might  be  possible  for  a  legal  aid  plan  to  provide  a 
limited  advice  certificate  for  this  kind  of  restricted  “unbundled”  service. 

Unbundled  legal  services  are  likely  a  fairly  limited  approach  to  addressing  the  unmet  legal 
needs  in  family  law.  Some  unrepresented  litigants  might  benefit  from  this  limited  amount  of 
legal  assistance  a  lawyer  might  provide  them.  In  particular,  it  may  be  most  helpful  for  those 
family  law  clients  who  have  the  knowledge,  literacy,  education,  and  self-confidence,  to 
represent  themselves.  However,  it  is  unlikely  to  be  as  helpful  for  many  low-income  family 
clients,  who  have  neither  the  knowledge  nor  the  self-confidence  to  negotiate  their  own  way 
through  the  legal  system.  The  more  vulnerable  the  clientele,  the  less  useful  this  unbundled 
legal  service  is  likely  to  be  for  them.  Although  a  few  individuals  may  be  able  to  represent 
themselves  with  this  limited  assistance,  most  people  will  require  additional  legal  assistance 
with  their  cases.  Unbundled  legal  services  through  a  limited  advice  certificate  would,  for  most 
individuals,  need  to  be  available  in  conjunction  with  duty  counsel  in  court.  Clients  would  thus 
not  be  left  to  represent  themselves  in  court,  but  would  rather,  have  the  additional  assistance  of 
duty  counsel.  Although  unbundled  legal  services  alone  may  be  inadequate  for  addressing  the 
needs  of  low-income  family  litigants,  a  limited  advice  certificate  in  conjunction  with  an 
expanded  duty  counsel  may  be  very  useful  in  meeting  some  of  these  needs. 

Finally,  it  is  important  to  note  that  even  this  limited  advice  certificate  in  conjunction  with 
duty  counsel  will  only  be  useful  in  fairly  straightforward  cases.  Complex  and  protracted  legal 
proceedings  will  require  a  higher  degree  of  legal  assistance. 

(2)  Public  Legal  Education 

Public  legal  education— through  seminars,  informational  videos,  and  self-help  guides— 
should  be  an  important  component  of  a  family  law  legal  aid  model.  Although  a  greater 
emphasis  on  public  legal  education  could  be  of  assistance  to  all  family  law  clients,  and  there  is 
a  need  for  a  more  systemic  approach  to  providing  educational  materials  throughout  the  family 
law  system,  there  is  a  particular  role  for  public  legal  education  within  the  context  of  a  legal  aid 
plan.  Providing  low-income  clients  with  information  about  the  family  law  system— about 
substantive  family  laws,  procedures,  and  dispute  resolution  options— may  substantially  improve 
the  ability  of  legally  aided  clients  to  access  the  family  law  system,  and  to  maximize  their  use 
of  the  legal  assistance  available.  Informed  clients  may  be  able  to  use  a  lawyer’s  time  more 
efficiently. 

Public  legal  education  must  not  be  seen  as  a  delivery  model  in  its  own  right,  but  rather  as 
a  potentially  important  component  to  existing  legal  services.  Public  legal  education  cannot 
replace  the  need  for  lawyers  within  the  family  law  legal  aid  system.  In  all  but  the  most  simple 
of  procedures,  such  as  uncontested  divorces,  most  family  law  litigants  will  need  at  least  some 
degree  of  legal  assistance.  However,  public  legal  education  may  be  able  to  improve  the  way  in 
which  these  litigants  are  able  to  use  the  legal  assistance  available  to  them. 

Sirncoe  Legal  Services  Clinic  and  the  Community  Liaison  Committee  of  the  Family  Court 
have  developed  a  number  of  family  law  self-help  materials.  Among  the  “do-it-yourself  guides” 
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that  the  clinic  has  developed  are  Custody  and  Support ,  Interim  (Temporary )  Orders  and 
Variations ,  Applications ,  and  Undefended  Divorces .  The  guides  are  intended  for  use  in 
conjunction  with  informational  sessions  to  be  held  on  various  family  law  topics.  The  guides  are 
each  intended  to  help  individuals  complete  the  necessary  forms,  and  to  take  the  necessary  steps 
to  an  order  in  Family  Court.  Each  provides  a  step-by-step  instruction  for  filling  in  the  court 
forms,  such  as  applications,  notices  of  motion,  financial  statements,  and  affidavits.  The  guides 
explain  the  steps  to  be  taken  after  filling  in  the  forms— making  copies,  taking  the  copies  to  the 
court  office,  getting  a  file  number,  motion  record,  and  hearing  date.  Each  guide  includes 
copies  of  the  forms.  The  guides  explain  the  procedure  of  serving  the  respondent  with  the 
required  forms— applications  or  notice  of  motions,  financial  statements,  and  notice  of 
hearing— as  well  as  an  affidavit  of  service.  It  then  reviews  what  an  individual  should  do  on  the 
day  that  they  have  to  appear  in  court,  including  instructions  on  speaking  to  duty  counsel. 

These  kinds  of  informational  materials  could  provide  invaluable  assistance  to 
unrepresented  litigants,  and  could  considerably  improve  the  quality  of  service  that  duty  counsel 
would  provide  to  these  litigants.  Individuals  involved  in  complicated  family  law  disputes  would 
still  need  to  be  represented  by  a  lawyer.  Still  these  kinds  of  informational  materials  could 
address  many  of  the  problems  that  unrepresented  litigants  routinely  encounter.  The 
dissemination  of  similar  family  law  public  information  could,  particularly  if  used  in 
conjunction  with  the  duty  counsel,  address  some  of  the  unmet  legal  needs  of  many 
unrepresented  litigants. 

Public  education  materials  have  some  limitations.  An  individual’s  ability  to  access  and  use 
the  materials  will  depend  on  their  literacy  and  educational  levels,  as  well  as  fluency  in  English. 
The  instructional  information  could  be  made  available  in  a  number  of  languages.  However,  the 
court  forms  will  need  to  be  completed  in  English,  such  that  non-English  speaking  individuals 
will  experience  additional  obstacles. 

Notwithstanding  these  very  real  limitations,  a  greater  emphasis  on  public  legal  education 
in  the  area  of  family  law  could  provide  a  valuable  service  to  unrepresented  litigants,  as  well  as 
to  those  litigants  who  are  able  to  obtain  some  degree  of  legal  assistance.  While  informational 
materials  need  to  be  made  available  throughout  the  family  law  system,  a  legal  aid  plan  could 
focus  on  the  particular  family  law  needs  of  low-income  clients.  These  public  education 
materials  could  be  made  available  through  legal  aid  offices,  family  court  offices,  staff  offices, 
and/or  community  clinics.  Materials  should  be  made  available  at  the  point  of  first  contact  with 
the  legal  aid  or  family  justice  system,  to  ensure  that  individual  litigants  are  as  informed  as 
possible  as  early  as  possible  in  their  proceedings.  Further,  there  may  be  an  important  role  for 
community  clinics  to  play  in  relation  to  public  legal  education.  Community  clinics  may  be 
uniquely  qualified  to  develop  and  disseminate  family  law  materials  that  are  responsive  to  the 
particular  family  law  needs  of  local  communities. 

(iii)  Towards  a  Working  Mixed  Model 

No  one  delivery  model  can  adequately  address  legal  aid  needs,  and  the  vast  majority  of 
studies  of  legal  aid  in  recent  years  have  endorsed  the  need  for  a  mixed  model.281  Other 
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Zemans  and  Monahan,  supra ,  note  226,  and  Legal  Aid  Delivery  Models,  supra ,  note  213. 
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Canadian  jurisdictions  have  been  experimenting  with  mixed  models  for  some  time.  In  family 
law,  as  in  other  areas  of  law,  there  is  good  reason  to  experiment  with  a  number  of  different 
delivery  models.  First,  as  we  have  emphasized,  there  is  simply  not  enough  data  available  to 
conclusively  favour  one  model  over  another.  Second,  it  will  be  important  to  tailor  delivery 
models  to  the  particular  needs  of  family  law  clients— needs  that  may  vary  depending  on  client 
group  and  location.  For  example,  we  have  noted  that  different  delivery  models  may  be 
appropriate  in  urban  centres  than  in  smaller  communities  and  rural  areas.  In  urban  centres, 
staff  offices  and/or  clinics  might  be  better  able  to  meet  the  legal  needs  of  family  law  clients 
than  the  current  judicare  system.  However,  in  smaller  communities  and  rural  areas,  staff 
offices  or  clinics  are  less  likely  to  be  a  viable  option.  Yet  even  this  characterization  may  be 
subject  to  local  conditions.  The  pilot  projects  attempted  and/or  launched  by  several  community 
legal  clinics  suggest  that  there  is  local  flexibility  in  the  delivery  of  family  law  legal  services. 

In  our  view,  there  should  be  greater  experimentation  with  a  number  of  different  delivery 
models  in  the  area  of  family  law.  No  one  model  is  likely  to  be  able  to  meet  all  of  the  unmet 
legal  needs  in  family  law.  No  one  delivery  model  can  guarantee  the  delivery  of  legal  aid  in  a 
manner  that  best  ensures  cost  efficiency,  high  quality,  and  accessibility.  There  is  simply  no 
evidence  on  which  to  conclude  that  a  particular  delivery  model  holds  any  magic  for  the 
resolution  of  what  are  serious  and  systemic  problems.  In  fact,  as  the  Canadian  Bar  Association 
concluded  in  its  study,  “the  major  barrier  to  legal  aid  in  Canada  is  inadequate  funding  of  legal 
aid  services,  whatever  the  model  chosen  for  service  delivery”.  Cutting  back  the  money 
spent  in  family  law  will  affect  the  ability  of  the  legal  aid  plan  to  meet  family  law  needs, 
regardless  of  the  delivery  model.  This  is  not  to  suggest  that  the  legal  aid  plan  should  not 
experiment  with  alternative  models— in  fact,  we  think  that  it  should.  It  is,  rather,  to  simply 
highlight  the  fact  that  inadequate  funding  can  undermine  the  ability  of  any  delivery  model  to 
provide  adequate  legal  services  to  meet  the  demands  in  family  law.  In  our  view,  all  that  we 
can  reasonably  conclude  is  that  there  is  good  reason  to  experiment  with  a  number  of  models, 
and  attempt  to  monitor  the  relative  success  and/or  failure  of  these  projects  in  the  delivery  of 
legal  services  in  family  law. 

a.  Judicare— Within  a  Mixed  Model 

The  judicare  model  has  consistently  been  defended  by  the  majority  of  family  lawyers  as 
the  best  method  of  delivering  legal  services.  In  our  view,  the  certificate  system  does  have 
much  to  commend  it,  particularly  in  what  are  often  complex  and  lengthy  legal  cases. 
However,  merits  of  the  judicare  system  ought  not  to  detract  from  a  willingness  to  explore 
alternative  delivery  models.  An  exclusive  reliance  on  a  judicare  system  has  proven  to  be 
expensive,  and  in  the  face  of  serious  fiscal  restraints,  inadequate  in  meeting  the  extensive 
demands  for  legally  assisted  family  law  services.  The  only  way  to  evaluate  the  relative 
advantages  and  disadvantages  of  other  models  in  family  law  is  to  test  them,  and  to  date,  such 
experimentation  in  family  law  has  been  severely  thwarted.  Little  is  known  about  the  potential 
for  staff  offices  and/or  clinics  for  the  delivery  of  family  law  services  in  Ontario.  We  do  not 
recommend  abolishing  or  restricting  the  judicare  system  but,  rather,  expanding  other  options  to 


See  discussion  of  other  jurisdictions  above.  Manitoba  and  British  Columbia  have  been  experimenting  with  a  range 
of  different  delivery  models  in  family  law.  Their  experience  is  instructive,  particularly  in  terms  of  the  need  for 
ongoing  experimentation  with  a  mix  of  delivery  models  to  attempt  to  meet  the  diversity  of  local  needs. 
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Legal  Aid  Delivery  Models,  supra,  note  213. 
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supplement  the  judicare  system.  Individuals  should  be  able  to  choose  their  counsel,  if  that  is  an 
important  concern  for  them.  In  our  view,  it  will  be  crucial  to  maintain  a  viable  private  bar 
involved  in  family  law  legal  aid  to  provide  representation  in  the  more  complex  cases.  Further, 
individuals  should  also  have  the  opportunity  to  choose  a  staff  office— a  choice  that  might 
considerably  improve  access  for  many  family  law  clients.  In  this  way,  the  advantages  of 
judicare  are  preserved,  while  its  limitations  are  minimized. 

b.  Staff  Offices/Specialty  Family  Law  Centres — Pilot  Projects 

Staff  offices  or  specialty  family  law  centres/clinics  offer  a  number  of  promising 

284 

advantages  in  family  law.  There  is  considerable,  though  inconclusive,  evidence  to  suggest 
that  staff  offices  are  more  cost-effective  than  judicare.  There  is  some  evidence  to  suggest  that 
staff  offices  can  offer  a  quality  of  service  at  least  equal  to  judicare.  As  well  staff  offices 
offer  a  clear  advantage  in  terms  of  accessibility,  and  a  possible  advantage  in  terms  of 
specialization.  On  the  other  hand,  there  are  concerns  with  the  quality  of  service  that  a  staff 
office  can  deliver,  if  no  provisions  are  made  to  limit  the  caseload.  However,  the  only  way  to 
reasonably  ascertain  the  relative  cost,  quality,  and  access  advantages  and  disadvantages  of  a 

staff  office  in  family  law  is  to  establish  and  test  these  offices  under  reasonably  controlled, 
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comparative  conditions. 

In  our  view,  there  was  considerable  merit  in  the  three  pilot  projects  that  were  approved  by 
the  Law  Society.  These  pilot  projects  should  continue  to  be  at  least  the  point  of  departure  for 
future  experimentation  with  staff  offices. 

The  existing  pilot  project— the  Divorce  Law  Office— could  be  continued  subject  to 
ongoing  evaluation  to  determine  its  effectiveness.  In  our  view,  serious  consideration  needs  to 
be  given  to  whether  its  services  could  be  expanded  to  address  other  unmet  legal  needs.  The 
Divorce  Law  Office  was  initially  designed  to  deal  with  divorce  and  adoption.  However,  since 
the  time  of  its  original  design,  adoption  is  no  longer  covered  by  the  Plan,  and  divorce  coverage 
has  been  restricted  to  extreme  hardship  cases.  As  a  result,  the  only  staff  office  in  existence  is 
providing  a  very  limited  service.  Further,  although  the  Office  appears  to  be  working  well,  it 
remains  under-utilized.  The  Divorce  Office  could  be  expanded  to  address  some  of  the  other 
unmet  legal  needs.  One  option  for  expanding  the  jurisdiction  of  the  Divorce  Office  would  be 
for  it  to  provide  assistance  on  a  broader  range  of  divorce  cases.  However,  as  we  have  noted, 
non-hardship  divorces  are  amongst  the  lowest  of  legal  aid  priorities.  Expanding  the  Divorce 
Office  to  cover  these  low  priority  matters  would  not  be  appropriate,  given  the  vast  range  of 
higher  priority  needs  that  remain  unmet.  Indeed,  there  is  some  reason  to  question  whether 
even  the  hardship  divorce  cases  are  appropriately  addressed  within  a  staff  model,  or  whether 
this  is  the  one  area  in  family  law  where  some  block  contracting  may  be  appropriate. 


As  we  discussed  above,  a  staff  model  and  a  specialty  clinic  model  are  very  similar  in  terms  of  advantages  and 
disadvantages,  and  we  therefore  discuss  the  two  as  largely  interchangeable.  However,  there  may  be  some 
differences  in  design— such  as  governance  structure,  and/or  the  extent  to  which  nonlegal  support  services  are 
available.  Although  we  believe  that  nonlegal  support  services  should  be  available  under  either  model,  we  are 
considerably  agnostic  on  the  governance  issues. 

Among  others,  the  National  Review  of  Legal  Aid  (Ottawa:  Department  of  Justice,  1993),  concluded  at  160  that  “a 
model  with  a  strong  staff  component  is  the  delivery  system  most  likely  to  meet  the  twin  criteria  of  cost- 
effectiveness  and  high  quality”.  The  experiences  of  British  Columbia  and  Manitoba  support  the  finding  that  staff 
offices  can  deliver  a  high  quality  of  legal  service  in  the  area  of  family  law. 
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See  Charendoff,  Leach  and  Levy,  supra,  note  242. 
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A  second,  related  option  might  be  for  the  Divorce  Law  Office  to  become  a  site  for  the 
production  of  more  self-help  guides  to  allow  otherwise  unrepresented  litigants  to  do  their  own 
uncontested  divorces.  The  Office  currently  has  the  expertise  in  this  area,  and  could  provide 
important  informational  material.  However,  the  question  remains  whether  a  staff  office  (let 
alone  the  only  staff  office)  should  be  providing  these  limited  and  lower  priority  services. 

A  third  option  might  be  to  expand  or  refocus  altogether  the  jurisdiction  of  the  Divorce 
Law  Office  to  include  limited  advice  on  a  broader  range  of  family  law  issues.  The  Office 
could  play  a  role  in  the  system  of  tiered  or  graduated  legal  services  that  we  outline  in  greater 
detail  below.  In  our  view,  there  is  considerable  merit  in  such  experimentation.  The  Office  is 
already  up  and  running,  and  with  some  additional  staffmg,  could  be  reoriented  to  this  expanded 
function.  Further,  within  this  expanded  role,  the  Divorce  Office  might  produce  and  provide  a 
broad  range  of  public  legal  education  materials  specifically  designed  for  legally  aided  clients. 

The  other  two  pilot  projects— the  full-service  staff  model  and  the  women’s  family  law 
centre— were  more  controversial  in  nature.  However,  there  are  strong  arguments  for  going 
ahead  with  these  projects  on  a  trial  basis.  The  background  studies  have  been  done,  the  design 
work  completed,  and  the  projects  approved.  At  a  minimum,  these  projects  should  provide  the 
basis  for  further  experimentation  with  staff  models  for  the  delivery  of  family  law  services.  For 
example,  the  Women’s  Family  Law  Centre  emphasis  on  addressing  both  legal  and  nonlegal 
needs,  and  its  inclusion  of  a  range  of  support  services,  could  provide  a  good  archetype  for 
experimentation  with  staff-based  delivery  models.  The  inclusion  of  support  services  within  a 
single  location  may  create  economies  of  scale  for  addressing  both  the  legal  and  nonlegal  needs 
of  the  affected  clientele,  and  actually  reduce  the  overall  costs  of  the  provision  of  these 
services.  While  actual  data  on  the  implication  for  costs  is  not  available,  potential  cost  savings 
in  this  area  may  at  least  warrant  further  experimentation. 

It  is  important  to  emphasize  that  experimentation  with  staff  models  or  clinics  can  and 
should,  in  our  view,  supplement  rather  than  displace  the  judicare  model.  The  concurrent 
operation  of  a  staff  model  and  a  judicare  model  will  maximize  the  advantages  and  minimize 
the  disadvantages  of  each  delivery  model.  A  staff  model  may  facilitate  access  for  those  clients 
who  otherwise  are  unsure  of  how  to  select  a  lawyer,  but  the  continuing  availability  of  the 
judicare  model  would  ensure  choice  of  counsel  for  those  clients  for  whom  choice  is  important. 
Staff  models  in  urban  areas  would  improve  access  for  their  clients,  while  judicare  would 
continue  to  ensure  access  to  those  clients  living  in  smaller  communities  and  rural  areas.  Staff 
models  would  be  able  to  develop  a  high  degree  of  specialization  in  the  particular  and  routine 
needs  of  low-income  family  law  clients,  while  the  more  difficult  cases  could  be  referred  out  to 
private  lawyers.  The  routine  tasks  could  be  standardized  within  the  staff  model  allowing 
lawyers  to  reduce  the  time  spent  per  case,  while  private  lawyers  would  be  able  to  use  their 
expertise  with  more  complex  cases.  Also  by  continuing  to  refer  the  most  complex  cases  (such 
as  child  welfare,  contested  custody  cases,  and  abuse  cases)  to  private  lawyers,  the  continued 
viability  of  a  qualified  pool  of  private  lawyers  involved  in  the  practice  of  legally  aided  family 
law  could  be  ensured. 

Further,  competition  between  these  two  models  would  help  minimize  their  relative 
disadvantages.  For  example,  competition  would  help  ensure  that  the  quality  of  service  within 
the  staff  model  does  not  fall  below  an  acceptable  standard.  If  caseloads  become  too  heavy,  and 
the  quality  of  service  is  threatened,  clients  would  then  choose  to  go  (or  could  be  automatically 
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referred)  to  private  lawyers.  Conversely,  competition  with  a  staff  model  might  help  control 
the  costs  of  legal  services  of  private  lawyers. 

c.  Family  Law  and  Community  Clinics 

We  believe  that  community  clinics  should  be  allowed  to  experiment  in  the  delivery  of 
family  law  services.  For  example,  some  of  the  recent  initiatives  in  the  area  of  unbundled  legal 
services  may  hold  some  promise  for  assisting  otherwise  unrepresented  litigants  in  the  area  of 
family  law.  However,  we  are  strongly  of  the  view  that  the  decision  to  do  so  should  rest  with 
the  board  of  directors  of  community  clinics,  and  that  clinics  should  not  be  forced  to  assume 
responsibility  for  the  delivery  of  family  law  legal  services.  Community  clinics  may  be  able  to 
make  a  particularly  important  contribution  in  the  area  of  public  legal  education,  through  the 
publication  of  informational  guides  as  well  as  hosting  seminars  and  workshops  within  the 
community.  However,  taking  on  responsibility  for  additional  services  may  have  serious 
implications  for  the  clinics’  funding  and  their  ability  to  meet  their  existing  obligations. 

One  possibility  in  the  development  of  a  mixed  model  might  be  to  locate  duty  counsel 
within  community  clinics.  The  Advice  Lawyer  (as  the  expanded  duty  counsel  clinics  have  been 
renamed)  could,  where  appropriate,  be  located  within  existing  community  clinics  to  provide 
preliminary  family  law  advice.  Locating  duty  counsel  within  the  clinic  system  might  facilitate 
access,  and  allow  for  easy  referrals  from  the  clinic  staff  lawyers  and  community  legal 
workers. 


(L  Expanded  Duty  Counsel 

An  expanded  duty  counsel  is  required  if  duty  counsel  is  going  to  continue  to  shoulder  the 
enormous  responsibility  for  meeting  otherwise  unmet  family  law  needs.  More  duty  counsel 
available  for  advice  and  assistance  with  court  documentation  on  non-motion  days  might  be  able 
to  address  some  of  the  significant  gaps  in  the  current  system.  Establishing  a  permanent  duty 
counsel  office  (located,  for  example,  at  the  legal  aid  office  or  the  courthouse)  could  help 
address  problems  of  accessibility— low-income  family  law  litigants  would  know  where  to  go  to 
find  legal  assistance.  Expanding  the  number  and  availability  of  duty  counsel  could  allow 
more  individuals  with  family  law  disputes  to  receive  early  legal  advice,  which  might  in  turn 
help  the  earlier  resolution  of  their  disputes.  A  further  expansion  of  duty  counsel  to  include  a 
permanent  office  and  permanent  duty  counsel  staff  might  also  be  able  to  address  the  existing 
problems  resulting  from  the  lack  of  continuity  in  duty  counsel. 

However,  as  we  emphasized  above,  an  expanded  duty  counsel  has  important  limitations: 
most  significantly,  it  would  not  be  able  to  conduct  trials.  An  expanded  duty  counsel  would  also 
continue  to  be  limited  in  the  issues  that  it  could  appropriately  address.  For  example,  most  child 
protection  issues  would  continue  to  be  beyond  the  mandate  of  duty  counsel,  in  child  protection 
proceedings,  duty  counsel  should  be  doing  no  more  than  advising  parties  of  their  rights, 
cautioning  against  signing  consents,  and  assisting  in  adjournments. 


See  Legal  Aid  Delivery  Models ,  supra,  note  213,  at  244. 

We  envision  such  an  expanded  duty  counsel  facility  being  available  in  the  absence  of  a  staff  office  or  family 
clinic  in  a  particular  community.  Although  duty  counsel  located  in  court  would  likely  continue  to  be  required 
even  with  a  staff  office/family  clinic  (as  in  the  Quebec  legal  aid  system)  to  speak  to  the  problems  of  those  who  do 
not  quality  for  a  higher  level  of  legal  assistance,  we  do  not  imagine  the  co-existence  of  a  staff  office  and  a 
permanent  duty  counsel  office  within  the  same  community. 
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An  expanded  duty  counsel  should  also  integrate  the  use  of  paralegals.  Lawyer-supervised 
paralegals  could  provide  invaluable  assistance  in  terms  of  initial  meetings  with  clients,  the 
intake  of  basic  information,  and  some  preliminary  assistance  with  court  documentation.  Duty 
counsel  could  then  concentrate  their  time  on  advice,  reviewing  documentation,  and  on  motion 
days,  representation. 

An  expanded  duty  counsel  that  included  a  permanent  office  and  paralegals  could  also  be 
computerized  to  further  facilitate  intake  and  the  generation  of  court  documentation.  A  limited 
amount  of  computer  facilities  would  allow  paralegals  and  duty  counsel  to  rely  on  the  many 
computer  programs  now  available  for  generating  financial  statements  and,  particularly,  for 
calculating  child  support  awards  under  the  new  child  support  guidelines. 

Finally,  it  is  important  to  emphasize  the  need  for  more  resources  to  be  devoted  to  training 
programs  for  duty  counsel.  The  quality  of  duty  counsel  services  are  currently  quite  uneven.  If 
duty  counsel  programs  are  expanded,  it  will  become  even  more  imperative  to  provide  training 
programs  to  ensure  a  consistent  and  high  quality  of  service  across  the  province. 

e.  Block  Contracting 

We  do  not  recommend  that  legal  aid  experiment  with  block  contracting  in  the  delivery  of 
family  law  services.  In  our  view,  family  law  is  simply  too  important  an  area  to  be  farmed  out 
to  the  lowest  bidder.  To  experiment  with  block  contracting  in  family  law  would  be  to  reinforce 
the  second-class  status  that  family  law  has  long  suffered  within  the  Ontario  Legal  Aid  Plan. 
While  there  are  good  reasons  to  be  concerned  with  the  delivery  of  family  law  services  in  a 
cost-effective  manner  and  to  believe  that  some  degree  of  competition  may  be  useful  in  doing 
so,  we  do  not  believe  that  block  contracting  can  guarantee  even  a  minimum  quality  of  service. 
Some  family  law  cases  are  difficult,  protracted,  and  emotionally  explosive.  We  do  not  believe 
that  a  block  contract,  in  which  a  group  of  lawyers  has  guaranteed  to  deliver  a  set  amount  of 
legal  services  within  a  set  price,  will  be  able  to  provide  the  kind  of  representation  that 
individuals  in  complex  child  protection  or  child  custody  cases  need  and  deserve. 

/  Self  Help 

We  strongly  recommend  that  public  legal  education— seminars,  videos,  and  self-help 
guides— be  made  more  widely  available  to  individuals  with  family  law  problems.  We  do  not 
believe  that  these  educational  materials  can  replace  the  need  for  lawyers  within  the  system.  As 
we  have  emphasized  throughout  our  report,  family  law  problems  are  complex  and  legal  in 
nature,  and  all  but  the  most  simple  will  require  some  degree  of  legal  assistance.  Educational 
materials  cannot  be  expected  to  replace  the  need  for  lawyers  and  legal  representation  within 
family  law.  Nevertheless,  we  do  believe  that  these  educational  materials  can  improve  the  way 
in  which  many  individuals  may  be  able  to  use  whatever  limited  legal  assistance  is  available  to 
them.  We  return  to  this  issue  again  in  the  final  section  on  systemic  reform. 

(d)  Graduated  Legal  Needs  with  a  Mixed  Delivery  Model 

These  various  components— judicare ,  staff  offices/specialized  family  law  clinics  in  urban 
centers,  duty  counsel,  paralegals,  community  legal  clinics,  and  public  educational  materials— 
could  form  the  basis  of  a  cost-efficient  and  quality  legal  aid  program.  However,  would  be 
necessary  to  coordinate  the  respective  roles  of  each  of  the  components,  and  design  a  graduated 
level  of  legal  services  for  different  clients  with  different  kinds  of  legal  needs.  Also  it  is  in  this 
design  of  graduated  legal  services  that  the  potential  for  addressing  more  legal  needs  lies. 
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It  is  beyond  the  scope  of  our  report  to  design  in  precise  terms  the  nature  and  extent  of  the 
legal  services  that  would  be  available  within  a  graduated  approach  to  family  law  legal  aid.  The 
extent  to  which  family  law  needs  can  be  addressed  will  be  determined  by  the  amount  of 
funding  available  within  the  budgetary  constraints  of  the  legal  aid  plan.  Here,  we  reiterate  our 
basic  recommendation  for  funding  to  allow  for  the  fullest  level  of  legal  assistance  as  far  down 
the  priority  list  as  possible.  In  the  section  that  follows,  we  set  out  the  basic  principles 
according  to  which  such  a  graduated  approach  to  legal  needs  should  be  designed: 

1.  early  legal  intervention  with  an  emphasis  on  advice,  settlement,  and  diversion  where 
appropriate; 

2.  experimentation  with  a  range  of  delivery  models  including  staff  offices,  with  an 
emphasis  on  different  degrees  of  legal  assistance  based  on  a  prioritization  of  legal 

needs; 

3.  flexibility  to  allow  difficult  cases  to  be  referred  to  more  extensive  legal  assistance  and 
representation,  as  required,  and  in  turn,  the  ability  to  allow  sufficient  allotments  of 
time  to  be  devoted  to  these  cases; 

4.  expanded  reliance  on  supervised  paralegals,  particularly  within  staff  offices  and/or 
expanded  duty  counsel;  and 

5.  increased  emphasis  on  public  legal  education,  to  improve  clients’  ability  to  use  their 
limited  access  to  legal  services  and  negotiate  the  various  steps  of  the  proceeding. 

A  graduated  approach  to  legally  aided  services  is  based  on  the  idea  that  different  legal 
needs  will  be  addressed  differently.  At  one  end  of  the  spectrum,  some  individuals  with  the 
highest  priority  cases  will  be  entitled  to  a  certificate  that  they  can  take  to  a  private  lawyer— or 
a  staff  lawyer  if,  after  experimentation,  a  staff  office  proves  to  be  a  desirable  component  of  the 
family  law  delivery  system.  For  example,  cases  involving  abuse  would  continue  to  be  highest 
priority  and  thereby  entitled  to  full  legal  representation.  At  the  other  end  of  the  spectrum, 
some  individuals  will  be  given  limited  legal  advice  to  allow  them  to  represent  themselves  in  the 
lowest  priority  cases.  Further,  between  these  two  extremes  will  be  a  broad  range  of  legal 
needs  that  will  be  given  differing  degrees  of  legal  assistance. 

Most  individuals  with  family  law  disputes  need  to  be  able  to  access  some  legal  assistance 
before  their  first  court  appearance.  Under  the  current  system,  a  few  individuals  will  receive 
legal  aid  certificates,  and  thereby  obtain  the  services  of  a  private  lawyer.  However,  the  vast 
majority  will  now  arrive  at  their  first  court  appearance  without  any  previous  legal  advice  or 
assistance.  Their  first  contact  will  be  with  an  overburdened  duty  counsel  who  will  be  unable  to 
provide  anything  more  than  very  basic  advice,  and  then  speak  to  their  motion  in  court. 

In  a  graduated  system,  individuals  would  be  able  to  access  differing  levels  of  legal 
assistance.  For  some,  legal  advice  may  suffice.  For  others,  legal  advice  and  referral  to 
alternative  dispute  resolution  mechanisms  may  be  adequate.  For  yet  others,  legal  advice  with 
some  lawyer-assisted  negotiation  may  resolve  the  disputes.  Finally,  for  the  few  who  ultimately 
do  proceed  to  trial,  a  higher  level  of  legal  representation  will  be  required.  In  the  sections  that 
follow,  we  discuss  the  various  stages  of  advice,  assessment,  referral,  and  representation  that 
could  be  available  in  a  graduated  system.  We  suggest  some  of  the  ways  in  which  a  range  of 
different  delivery  models  might  be  used  in  this  graduated  system,  and  the  appropriate  roles  of 
these  different  models. 
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(i)  Legal  Advice 

In  our  view,  an  opportunity  to  access  legal  advice  prior  to  the  first  court  appearance,  as 
well  as  legal  assistance  with  documentation,  and  settlement  negotiations,  would  go  a  long  way 
to  address  the  vast  unmet  legal  needs  of  the  majority  of  family  law  litigants.  This  early 
intervention  could  be  accomplished  in  a  number  of  ways.  In  those  areas  with  a  sufficient 
population  to  sustain  a  staff  office,  it  could  be  provided  through  a  staff  office,  where 
individuals  with  family  law  disputes  could  go  for  preliminary  advice  and  assistance.  It  could 
also  be  provided  by  an  expanded  duty  counsel  program,  particularly,  one  with  a  permanent 
office  and  paralegal  assistance.  It  would  be  important  to  ensure  continuity  in  terms  of  the 
legal  assistance  being  provided,  that  is,  that  an  individual  would  be  able  to  speak  with  the  same 
lawyer,  and/or  that  a  file  be  opened  to  record  the  advice  or  assistance  that  an  individual 
received.  As  a  result,  something  more  than  a  simple  expansion  of  the  number  of  duty  counsel 
in  the  current  program  would  be  required.  Again,  an  expanded  duty  counsel  program  could 
address  this  problem  of  continuity  through  a  permanent  office,  preferably  a  permanent  staff 
and  a  client  file  system. 

This  preliminary  advice  and  assistance  could  also  be  provided  by  a  limited  certificate  to  a 
private  lawyer— that  is,  a  certificate  that  incorporates  the  concept  of  unbundled  legal  services. 
In  this  context,  administrative  controls  would  need  to  be  instituted  to  ensure  that  client  needs, 
and  not  financial  incentives,  were  driving  this  preliminary  step.  The  function  could  also  be 
provided  by  those  community  legal  clinics  that  wanted  to  take  on  some  of  this  work.  The  use 
of  community  legal  clinics  in  this  regard  would  not  create  the  same  problems  of  administrative 
controls,  since  the  clinics  would  not  have  the  financial  incentive  to  take  on  unnecessary  legal 
needs. 

This  early  legal  advice,  and  assistance  with  court  documentation  and  settlement,  may  be 
adequate  for  a  range  of  legal  needs  that  have  been  considered  to  be  of  lower  priority,  but 
where  some  legal  assistance  is  still  required.  For  example,  some  variation  applications 
(particularly  support  variations  and  some  less  serious  access  variations),  support  applications 
involving  COMSOC,  and  defending  support  enforcement  proceedings  may  be  adequately 
assisted  through  this  early  legal  advice.  These  family  law  clients  could  then  rely  on  duty 
counsel  to  assist  them  in  their  court  appearances.  In  addition,  a  very  effective  form  of 
assistance  provided  by  the  Legal  Aid  Plan  for  some  other  lower  priority  issues  might  well  be 
the  funding  of  disbursements  to  cover,  for  example,  the  filing  costs  for  a  divorce,  the  costs  of 
serological  testing  in  paternity  cases,  and/or  the  costs  of  a  pension  valuation  in  a  property  case. 

This  early  legal  advice  may  also  be  an  appropriate  first  stop  for  those  custody,  access,  and 
support  cases  that  fall  outside  the  highest  priority.  Paralegals  could  do  initial  intake  on  these 
cases  and  pass  the  information  on  to  lawyers,  who  could  then  assess  the  difficulty  of  the  case 
involved  and  provide  the  client  with  advice  on  the  legal  issues  and  options  available.  If 
appropriate,  the  lawyer  could  divert  the  case  to  one  of  the  alternative  dispute  mechanism 


As  we  noted  above,  the  Divorce  Law  Office  could  be  expanded  to  provide  this  kind  of  limited  advice. 

In  terms  of  preliminary  advice,  a  staff  office  and  an  expanded  duty  counsel  may  appear  to  be  very  similar. 
However,  there  are  ways  in  which  a  staff  office  and  an  expanded  duty  counsel  office  differ,  even  at  the 
preliminary  stage  of  intake  and  assessment.  Further,  as  the  case  proceeds  beyond  the  preliminary  stages,  the 
differences  between  these  two  models  becomes  more  significant.  Most  significandy,  an  expanded  duty  counsel 
cannot  conduct  trials.  By  way  of  contrast,  a  staff  office  would  have  the  capacity  to  conduct  trials,  although  in 
more  complicated  cases,  it  may  be  more  appropriate  to  refer  these  cases  out  to  the  private  bar. 
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options  in  an  effort  to  settle  the  dispute.  A  staff  lawyer  could  also  assist  with  these  settlement 
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efforts.  The  lawyer  could  assist  with  the  court  documentation— reviewing  and  revising 
whatever  draft  documentation  has  already  been  prepared  by  the  paralegals.  This  up-front  legal 
advice  and  intervention  may  allow  more  cases  to  be  settled  before  any  court  appearance  is 
required.  At  the  moment,  unrepresented  litigants  have  no  other  option  than  to  appear  in 
court— it  is  only  at  that  time  that  they  will  receive  even  the  most  minimal  of  legal  assistance 
through  duty'  counsel.  The  system  in  effect  operates  as  an  incentive  to  go  to  court.  A 
redesigned  system  that  provides  a  limited  amount  of  up-front  legal  assistance  for  these 
individuals  might  allow  at  least  some  of  them  to  circumvent  the  litigation  process  altogether. 

(ii)  Intake  and  Assessment 

Early  legal  advice  may  be  sufficient  for  a  range  of  lower  priority  issues.  However,  in 
more  difficult  cases,  seeking  legal  advice  may  be  the  first  step  in  a  more  complicated  process 
of  dispute  resolution,  where  a  higher  degree  of  legal  assistance  will  be  required.  When  clients 
first  access  the  legal  aid  system,  their  legal  needs  must  be  assessed.  A  graduated  approach  to 
legal  needs  therefore  needs  some  intake  system  for  the  assessment  of  legal  needs.  However,  it 
is  difficult  to  identify  a  single  point  of  entry  into  the  family  law  system.  Unlike  criminal  law, 
where  individuals  are  responding  to  charges  brought  by  the  state,  in  family  law,  legal  aid 
clients  are  usually  initiating  proceedings,  and  there  are  a  multiplicity  of  points  of  first  contact. 
An  individual  with  a  family  law  problem  may  go  to  court  first,  and  their  first  contact  may  be 
with  court  staff  or  duty  counsel.  Or  they  may  go  to  a  duty  counsel  clinic,  a  legal  aid  office,  or 
a  community  clinic  seeking  legal  advice  and  guidance.  If  staff  offices  or  expanded  duty  counsel 
facilities  were  available,  they  might  attend  those  offices  first.  As  a  result,  it  is  difficult  to 
suggest  a  single  location  where  intake  and  assessment  should  occur.  Every'  actor  in  the  legal 
aid  system  plays  a  de  facto  role  in  this  intake  and  assessment,  referring  individual  clients  on  to 
other  actors  in  the  system  as  is  appropriate. 

In  designing  a  graduated  approach  to  legal  assistance,  it  will  be  important  to  keep  this 
diffuse  nature  of  access  and  first  contact  in  mind.  It  may  be  difficult  to  design  a  system  with  a 
single  point  of  first  contact  which  can  conduct  all  intake  and  assessment.  However,  some 
locations  will  be  better  placed  than  others  to  conduct  this  intake  and  assessment. 

i l  Staff  Offices  or  Family  Clinics 

In  locations  where  a  staff  office  or  family  clinic  is  available,  this  office  could  be  designed 
as  the  first  stop  in  the  process.  Lawyers  in  a  staff  office  could  assess  the  full  range  of  legal 
needs  of  a  particular  client,  and  could  refer  those  with  more  complex  and  conflicted  cases  to  a 
higher  level  of  legal  assistance.  A  complex  custody  dispute  could  be  referred  for  a  higher  level 
of  legal  assistance  to  either  a  staff  lawyer  or,  if  the  staff  office  was  overburdened,  to  a  private 
lawyer  on  a  certificate.  An  access  variation  request  for  moving  from  supervised  to 
unsupervised  access,  for  example,  could  similarly  be  referred.  The  highest  priority  cases— 
child  welfare  and  abuse  cases— could  still  be  provided  with  full  legal  services.  A  client  could 
choose  to  have  the  case  dealt  with  by  a  staff  lawyer  or  to  be  referred  out  to  a  private  lawyer. 
Staff  offices  would  also  have  the  discretion  to  refer  particularly  complex  cases  out  to  private 
lawyers. 
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In  the  section  on  systemic  changes  below,  we  discuss  the  importance  of  some  lawyer  involvement  in  any 
effective  alternative  dispute  resolution  mechanism. 
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In  the  broad  range  of  middle  priority  cases— the  vast  area  of  unmet  legal  needs  in  custody, 
access,  and  support  under  the  current  system— an  initial  assessment  of  needs  could  be  done  to 
determine  the  level  of  legal  services  required.  Lawyers  within  such  a  staff  office  would 
provide  the  initial  assessment  of  legal  needs  and  operate,  in  effect,  as  preliminary  gatekeepers 
for  a  high  level  of  legal  service.  A  staff  model  would,  in  our  view,  be  well  positioned  to  make 
this  assessment  of  legal  need.  The  administrative  controls  required  by  a  tariff  structure  within  a 
judicare  system  would  not  apply. 

While  a  staff  office  or  specialty  clinic  could  be  designed  as  the  first  stop  in  the  process, 
these  offices  are  unlikely  to  be  widely  available  across  the  province  but,  at  most,  might  be 
available  in  some  large  urban  centres.  As  a  result,  the  initial  assessment  of  legal  needs  will 
need  to  be  conducted  by  some  other  actor  in  the  system.  However,  the  intake  function  then 
becomes  considerably  more  complex,  since  there  are  many  ways  in  which  individuals  may 
first  access  the  family  law  system. 

b.  Duty  Counsel 

In  the  absence  of  a  staff  or  clinic  office  (and  quite  possibly  even  with  such  offices),  an 
individual’s  first  contact  with  the  family  law  system  is  often  with  duty  counsel  in  the 
courthouse.  Under  the  current  system,  duty  counsel  plays  an  important  de  facto  role  in 
assessing  a  client’s  legal  needs.  An  individual  with  high  priority  legal  needs  would  be  referred 
to  a  legal  aid  office  to  obtain  a  certificate.  Some  might  be  referred  to  mediation  services. 
Others  will  be  assisted  by  duty  counsel,  either  in  negotiating  a  settlement,  or  by  speaking  to  the 
matters  in  court. 

Although  duty  counsel  often  assesses  the  needs  of  individual  clients,  particularly  those  for 
whom  a  consultation  with  a  duty  counsel  is  their  first  contact  with  the  legal  aid  system,  duty 
counsel  should  not  be  expected  to  be  the  first  formal  stop  in  the  process.  Rather,  as  under  the 
current  scheme,  if  duty  counsel  believes  that  a  particular  client  has  a  more  serious  legal  issue, 
they  would  refer  the  client  to  the  OLAP  office  to  seek  more  extensive  legal  assistance.  Within 
a  graduated  scheme,  an  expanded  duty  counsel  would  continue  to  perform  this  role  of  referring 
those  clients  with  more  serious  cases.  Still  the  expanded  duty  counsel  office  should  not  be 
expected  to  be  the  first  stop  for  all  family  law  clients— that  is,  clients  would  not  be  required  to 
go  first  to  duty  counsel  for  initial  intake  and  assessment.  Rather,  individuals  should  be  able  to 
make  their  application  at  the  legal  aid  office  and,  if  their  cases  fall  within  the  highest  priority 
issues,  they  could  be  given  a  certificate  to  proceed  directly  to  a  private  lawyer. 

c.  Legal  Aid  Offices  and  Intake  Officers 

In  the  absence  of  a  staff  office,  initial  intake  and  assessment  would  most  appropriately  be 
done  within  the  legal  aid  office.  However,  as  noted  above,  a  legal  aid  office  is  quite  often  not 
the  point  of  first  contact  with  the  family  law  system.  Although  duty  counsel  can  and  do  refer 
clients  with  more  serious  problems  to  the  legal  aid  office,  it  might  be  desirable  to  have  intake 
officers  within  the  court.  These  officers  could  provide  individuals  who  arrive  at  the  courthouse 
with  some  basic  information  about  their  legal  options,  and  refer  these  individuals  to  the 
appropriate  avenues.  We  return  to  discuss  the  position  of  intake  officers  in  the  section  on 
systemic  reform  below,  since  it  could  also  be  a  position  within  the  court  administration  rather 
than  the  legal  aid  plan.  However,  an  intake  officer  located  within  the  court  might  be  able  to 
alleviate  at  least  some  of  the  pressure  that  is  currently  placed  on  duty  counsel,  to  quickly  assess 
and  address  the  legal  needs  of  an  enormous  stream  of  clients.  Individuals  could  be  referred  to 
the  legal  aid  office  to  obtain  a  full  or  limited  certificate;  to  whatever  duty  counsel  facilities 
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were  available,  and/or  to  the  range  of  other  dispute  resolutions  services  that  might  be  available 
(such  as  mediation,  parenting  education  courses  which  we  discuss  further  below). 

Although  an  intake  officer  may  go  some  distance  in  assisting  in  the  difficult  task  of  intake 
and  assessment,  any  effort  to  design  a  graduated  approach  to  legal  services  will  have  to 
recognize  that  there  will  unlikely  be  a  single  point  of  entry  into  the  system  through  which  all 
family  law  clients  can  be  streamed.  Many  actors  in  the  system  will  continue  to  perform  a  de 
facto  intake  and  assessment  role.  Some  actors  will  be  better  located  than  others  to  function  as 
official  gatekeepers  to  a  higher  level  of  service  (for  example,  staff  offices  and  legal  aid  offices 
are  to  be  preferred  over  duty  counsel).  But  de  facto  intake  and  assessment  will  continue  to  be 
spread  throughout  the  system.  Thus,  it  will  therefore  be  important  to  ensure  that  all  of  the 
actors  in  the  system  who  are  making  these  decisions  have  an  appropriate  level  of  experience 
and  training. 

(iii)  Legal  Representation 

If  the  disputes  involving  the  broad  range  of  middle-level  priorities  that  did  not  initially 
qualify  for  a  certificate  do  not  settle,  but  proceed  to  trial,  then  an  additional  level  of  legal 
assistance  will  be  required.  It  is  at  this  stage  that  a  staff  office  and  a  duty  counsel  program 
diverge  even  more  significantly.  If  the  initial  assessment,  advice,  and  assistance  was  provided 
by  a  staff  office,  It  would  then  be  possible  for  a  staff  lawyer  to  represent  the  client  at  trial. 
However,  as  we  have  emphasized,  duty  counsel,  even  within  an  expanded  program,  cannot  be 
expected  to  handle  trials.  Marshalling  evidence  and  witnesses,  examinations,  and  cross- 
examinations,  will  require  more  preparation  than  a  duty  counsel  would  reasonably  be  able  to 
handle.  In  the  absence  of  a  staff  office  or  family  clinic  to  handle  the  case,  a  case  that  had  been 
handled  by  duty  counsel  would  have  to  be  referred  out  to  a  private  lawyer.  Although  this 
creates  somewhat  of  an  incentive  to  litigate,  insofar  as  those  who  ultimately  go  to  trial  get  the 
services  of  a  private  lawyer,  trials  do  require  lawyers.  Unrepresented  litigants  are  unable  to 
adequately  marshal  evidence,  examine  and  cross-examine  witnesses,  and  argue  the  legal  points 
at  issue.  Even  though  most  specialist  family  lawyers  are  settlement  oriented,  and  would  not 
unnecessarily  take  cases  to  trial,  the  incentive  problem  does  not  lie  with  the  lawyers  alone,  but 
also  with  the  client.  If  a  client  knows  that  s/he  will  receive  an  enhanced  level  of  legal 
assistance  if  s/he  proceeds  to  trial,  s/he  may  have  considerably  less  incentive  to  settle.  The 
structure  of  the  graduated  service  could  therefore  run  counter  to  the  various  incentives  built 
into  the  system  encouraging  individuals  to  settle.  At  least  part  of  the  solution  to  this  incentive 
problem  will  lie  in  careful  screening  by  legal  aid  of  which  cases  are  to  be  approved  for  a 
certificate  for  trial.  Clients  will  have  to  establish  that  they  have  made  reasonable  efforts  at 
settlement.  Further,  the  courts  may  have  an  important  role  in  this  regard  as  well.  Given  the 
extent  to  which  family  law  disputes  are  now  increasingly  subject  to  strict  case  management, 
the  courts  will  help  ensure  that  only  the  most  highly  contested  cases  are  allowed  to  proceed  to 
trial.  Finally,  it  is  important  to  emphasize  that  a  legal  aid  system  should  have  sufficient  funding 
to  ensure  that  legal  representation  is  provided  for  those  cases  that  do  proceed  to  trial. 

(iv)  Public  Information 

In  addition  to  these  initiatives,  greater  emphasis  should  be  placed  on  providing  individuals 
involved  in  family  law  disputes  with  more  informational  and  self-help  materials.  Legal  aid 
offices,  staff  offices,  and/or  expanded  duty  counsel  offices,  as  well  as  court  administration 
offices,  should  have  more  informational  materials  available  for  family  law  litigants,  perhaps 
supplemented  by  seminars  or  lectures.  In  some  cases,  these  “how-to”  guides  may  provide 
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enough  information  for  some  individuals  to  represent  themselves,  particularly  in  reasonably 
straightforward  issues  like  uncontested  divorces.  In  somewhat  more  complicated  cases,  these 
informational  materials  may  allow  family  law  litigants  to  use  the  limited  access  to  a  lawyer’s 
services  more  efficiently.  In  conjunction  with  up-front  legal  advice,  individual  litigants  who 
receive  less  than  full  representation  may  be  able  to  better  negotiate  the  steps  of  their 
proceeding.  They  may  be  more  prepared  for  settlement  discussions  or  mediation.  They  may  be 
better  prepared  to  use  duty  counsel  in  court.  Even  in  the  most  complex  legal  cases,  informed 
clients  may  be  able  to  ask  more  informed  questions,  they  may  be  better  able  to  provide  the 
necessary  background  material,  and  they  may  be  able  to  draft  court  documentation  that 
requires  less  revision  from  lawyers.  Public  legal  education  cannot  replace  the  need  for 
additional  legal  assistance,  but  a  greater  emphasis  and  availability  of  this  kind  of  information 
may  allow  limited  legal  assistance  to  go  somewhat  further.  It  must  be  noted,  however,  that 
language  and  cultural  barriers  to  this  informational  material,  for  many  low-income  individuals, 
will  limit  its  accessibility  and  utility. 

(v)  Concluding  Observations  on  Graduated  Services 

A  legal  aid  system  redesigned  to  provide  graduated  legal  services,  within  a  range  of 
delivery  models,  could  help  substantially  in  meeting  many  of  the  unmet  legal  needs  in  family 
law.  Although  some  individuals  would  still  need  full  legal  representation— the  equivalent  of  a 
current  certificate,  although  with  expanded  options  to  have  this  representation  provided  by  a 
staff  lawyer— more  individuals  would  receive  at  least  some  up-front  legal  assistance.  Under  the 
current  system,  legal  aid  has  become  somewhat  of  an  all-or-nothing  proposition:  an  individual 
either  receives  the  full  services  of  a  private  lawyer  (with  time  allotment  restrictions),  or  is  left 
to  negotiate  the  legal  system  virtually  unrepresented,  with  only  the  minimal  assistance  of  duty 
counsel.  A  legal  aid  system  reconfigured  according  to  a  graduated  services  approach  would 
attempt  to  narrow  the  gap  between  full  representation  and  no  representation,  by  providing 
some  legal  assistance  to  more  individuals.  In  particular,  more  emphasis  on  up-front  legal 
advice— through  a  staff  office,  an  expanded  duty  counsel  program,  and/or  a  limited  hours 
certificate  with  a  private  lawyer— could  help  in  achieving  this  objective. 

The  extent  to  which  such  a  graduated  approach  to  legal  services  will  be  able  to  meet  legal 
needs  in  family  law  will,  of  course,  depend  on  the  amount  of  funding  available.  Any  additional 
cutbacks  in  family  legally  aided  services  will  only  further  undermine  the  ability  of  the  Legal 
Aid  Plan  to  address  the  enormous  needs  of  individuals  with  serious  family  law  problems.  The 
prioritization  of  legal  needs  alone  will  be  unable  to  generate  cost  savings,  unless  it  continues  to 
severely  (and  in  our  view,  inappropriately)  limit  those  with  legal  needs  that  receive  legal 
assistance.  In  our  view,  a  graduated  approach  to  legal  services  can  only  be  expected  to 
generate  the  cost  savings  required  to  address  more  legal  needs  if  it  includes  a  willingness  to 
experiment  with  a  broader  range  of  delivery  models.  As  we  have  emphasized,  there  is  no  hard 
empirical  data  which  can  predict  with  any  degree  of  precision  the  cost  advantages  of  different 
delivery  models  in  family  law.  Nevertheless,  in  our  view,  there  is  enough  evidence  to  suggest 
that  the  time  is  long  overdue  to  experiment  with  these  different  delivery  models.  The  potential 
for  staff  models  and/or  expanded  duty  counsel,  alongside  an  expanded  role  for  paralegals, 
needs  to  be  explored.  There  is  reason  to  be  cautiously  optimistic  about  the  potential  for  cost 
savings  within  these  different  delivery  models— cost  savings  that  could  then  be  used  to  meet  at 
least  some  of  the  family  law  needs  of  more  people. 
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6.  PRE-EMPTIVE  REFORMS  TO  FAMILY  LAW  AND  POLICY 

In  this  section,  we  consider  the  possible  reforms  to  family  law,  procedure,  and  policy  that 
might  assist  in  the  reduction  of  demand  for  legal  aid  by  reducing  legal  needs.  Although  this 
issue  of  reducing  legal  needs  is  important  for  thinking  about  ways  of  reducing  demand  on 
legally  aided  services,  it  has  significance  far  beyond  this  legal  aid  context.  Many  individuals 
who  do  not  qualify  for  legal  aid— the  working  poor  and  lower  middle-income  earners— are 
unable  to  bear  the  high  legal  costs  associated  with  family  law  litigation.  Any  systemic  changes 
that  would  help  reduce  these  costs  would  be  of  enormous  importance  for  all  individuals  within 
the  family  law  justice  system. 

The  sections  that  follow  review  a  number  of  initiatives  for  systemic  reform  to  the 
substance  and  procedure  of  family  law.  It  is  important  to  emphasize  that  each  of  the  areas  has 
been  the  subject  of  considerable  study,  debate,  and  ongoing  reform.  We  do  not  purport  to  offer 
any  definitive  solutions  but,  rather,  simply  attempt  to  highlight  the  avenues  that  seem  to  offer 
some  promise,  and  echo  many  of  the  recommendations  that  have  been  made  by  others  working 
to  reform  the  family  law  justice  system.  Throughout  this  section,  we  once  again  emphasize  the 
need  for  a  cautious  approach  to  these  systemic  reforms.  Although  we  believe  that  there  is 
considerable  scope  for  experimentation  with  a  broad  range  of  possible  solutions,  we  do  not 
believe  that  any  one  approach  offers  a  definitive  solution  to  the  problems  that  plague  the  family 
law  justice  system.  We  would,  however,  emphasize  the  need  for  a  much  higher  degree  of 
coordination  between  and  among  the  various  initiatives  and  actors  in  the  family  law  system. 
There  are  many  valuable  initiatives  for  systemic  reform  that  are  being  pursued  by  a  number  of 
different  actors.  These  initiatives  could  only  benefit  from  more  coordination  within  the  system 
as  whole. 

Moreover,  it  is  important  to  emphasize  that  although  some  of  these  changes  may  facilitate 
the  process  of  family  law,  by  eliminating  delays  or  confusing  forms  or  by  offering  alternative 
forums  for  some  dispute  resolution,  none  of  these  changes  can  effectively  eliminate  the  need 
for  legal  representation.  Family  law  continues  to  be  an  area  of  law— and  although  it  may  be 
possible  to  make  the  system  somewhat  more  accessible  and  somewhat  easier  to  negotiate, 
individuals  with  family  law  problems  will  still  need  some  degree  of  legal  advice  and 
representation.  It  may  be  possible  to  reduce  the  amount  or  type  of  legal  assistance  required— 
but  it  cannot  change  the  fact  that  this  is  a  complex  area  of  law  where  individuals  will  need  the 
assistance  of  lawyers. 

(a)  Reform  to  Substantive  Law 

As  we  have  shown  in  our  earlier  discussions,  family  law  is  now  governed  by  a  complex 
legal  regime  which  most  people  need  legal  assistance  to  access.  An  obvious  question  that  arises 
is  whether  this  complexity  is  necessary.  Are  there  not  ways  that  the  laws  could  be  simplified  to 
reduce  the  need  for  legal  assistance?  This  is  not  a  new  issue  to  family  law.  The  issue  of 
reducing  the  costs  of  family  law  litigation  has  been  one  of  the  explicit  themes  that  has 
dominated  family  law  policy-making  and  reform  over  the  past  decade  or  more.  Many  attempts 
have  been  made  to  reform  family  law  to  make  it  more  predictable,  in  turn  creating  less 
incentive  to  litigate  and  more  incentive  for  the  parties  to  settle  their  affairs  in  a  timely  and  cost- 
efficient  manner.  The  judicial  discretion  that  once  existed  in  a  broad  range  of  family  laws  has 
been  structured  considerably.  There  continues  to  be  discussion  about  more  narrowly 
structuring  the  discretion  that  remains.  However,  concerns  for  maintaining  sufficient  flexibility 
to  respond  to  the  particular  contexts  of  particular  families  also  remain  strong. 
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(i)  Child  Support  Guidelines 

The  introduction  of  the  federal  support  guidelines  are  expected  to  produce  a  more 
predictable  and  considerably  less  costly  approach  to  child  support.  The  guidelines  will  provide 
a  clear  standard  for  appropriate  child  support  awards,  and  parties  will  be  encouraged  to  agree 
to  these  awards  without  the  necessity  of  litigating.  There  will  no  doubt  continue  to  be  litigation 
in  relation  to  child  support.  There  will  be  contests  over  the  interpretation  of  the  guidelines, 
such  as  what  circumstances  will  amount  to  undue  hardship.  There  will  be  factual  issues  about 
an  individual  payor’s  income,  and  in  cases  where  it  is  suspected  that  income  and  assets  are 
being  hidden,  a  lawyer’s  assistance  will  likely  be  necessary.  Also  in  the  short  term,  there  may 
be  a  rash  of  applications  for  variation  of  existing  child  support  orders  or  agreements.  Though 
in  the  medium  to  long  term,  these  guidelines  can  reasonably  be  expected  to  reduce  litigation, 
and  in  turn,  the  extent  of  legal  needs  in  the  area.  The  need  for  legal  advice  may  not  be 
altogether  eliminated  in  this  area.  Many  people  will  still  require  legal  assistance  in  applying  the 
guidelines  to  their  fact  situation.  Effective  and  early  legal  intervention  may,  however,  be 
sufficient  to  allow  the  parties,  once  provided  with  that  information,  to  successfully  settle  their 
child  support  issues  without  the  need  for  litigation. 

The  provincial  government  has  recently  announced  its  intention  to  introduce  the  child 
support  guidelines  into  provincial  family  law.  In  the  interim,  it  is  expected  that  the  courts  will 
continue  to  use  the  federal  guidelines  to  interpret  existing  child  support  obligations  under 
provincial  law. 

(ii)  Other  Areas  of  Family  Law 

Reforming  other  areas  of  family  law  is  considerably  less  straightforward.  Property, 
spousal  support,  child  custody  and  access,  and  child  protection  are  not  currently  subject  to  the 
same  degree  of  consensus  as  that  which  surrounds  the  child  support  guidelines.  Nor  is  it  clear 
that  reform  in  these  areas  will  be  able  to  reduce  family  law  legal  needs. 

a.  Child  Custody 

This  is  an  extremely  controversial  area  of  law,  where  there  is  little  to  no  political 
consensus  on  the  direction  that  future  reform  should  take.  Two  options  for  reform  have  been 
debated  for  some  time,  both  of  which  provide  presumptions  to  guide  legal  decision-making  and 
settlement. 

(1)  Joint  Custody 

The  imposition  of  a  presumption  in  favour  of  joint  custody  has  been  debated  and  rejected 
in  both  federal  and  provincial  jurisdictions.  Although  joint  custody  may  work  well  for  those 
separating  and  divorcing  families  who  are  able  to  continue  to  work  together  and  cooperate,  it 
is  unworkable  in  the  large  number  of  cases  that  involve  high-conflict  families.  Recent  child 
development  research  has  strongly  supported  the  view  that  the  best  interests  of  children  are  not 
served  by  attempting  to  maximize  a  child’s  contact  with  both  parents  in  such  high-conflict 
families.  For  joint  custody  to  be  a  viable  alternative,  it  must  be  voluntary.  It  cannot  and  should 
not  be  court-ordered.  As  a  result,  we  would  echo  the  view  that  a  joint  custody  presumption 
should  not  be  adopted  in  law. 


292 


See  Gordon  v.  Goetz  (19%),  19  R.F.L.  (4th)  177. 
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(2)  Primary  Caregiver 

A  second  option  that  has  been  debated  in  recent  years  is  a  presumption  in  favour  of  a 
child’s  primary  caregiver.  Opinion  is  similarly  divided  on  this  presumption.  Some  believe  that 
it  would  best  serve  the  child’s  best  interests  by  ensuring  stability  and  continuity  of  care.  Others 
have  critiqued  the  presumption  as  favouring  women,  and  as  a  return  to  the  maternal  preference 
of  the  tender  years  doctrine.  Although  we  believe  that  there  is  much  to  commend  a  primary 
caregiver  presumption,  there  has  also  been  considerable  judicial  emphasis  away  from  any 
presumptions  in  interpreting  the  best  interests  of  the  child.  The  majority  of  the  Supreme  Court 
of  Canada  has  emphasized  the  need  for  individualized  approaches  to  the  best  interest  of  the 
child. 

(3)  Other  Approaches 

Other  approaches  that  have  begun  to  receive  some  attention  include  shared  parenting  and 
parenting  plans,  which  have  been  adopted  in  a  number  of  other  jurisdictions.  However, 
opinion  is  also  very  divided  on  these  approaches.  The  question  of  legal  regulation  of  child 
custody  remains  a  divisive  and  controversial  issue,  on  which  no  political  consensus  is  readily 
apparent.  The  federal  government  has  undertaken  to  review  the  legal  regulation  of  custody  and 
access,  and  it  may  be  that  further  options  for  reform  emerge  from  this  initiative. 

b.  Spousal  Support 

Spousal  support  remains  a  highly  discretionary  and  evolving  area  of  law.  The  legislative 
framework  establishes  many  competing  objectives  for  spousal  support,  leaving  much  scope  for 
judicial  interpretation.  Given  the  strong  disagreements  which  exist  with  respect  to  the  purpose 
of  spousal  support,  legislative  reform  implementing  some  form  of  spousal  support  guidelines  is 
unlikely.  The  Supreme  Court  of  Canada’s  1992  decision  in  Moge  v.  Moge  has  provided 
some  guidance,  and  judicial  decisions  are  now  beginning  to  settle  into  some  predictable 
patterns.  Finally,  spousal  support  is  often  not  a  major  issue  for  low-income  family  law  clients, 
where  the  focus  is  primarily  on  child  support.  In  many  cases  there  is  simply  not  enough  money 
left  over  after  child  support  orders  are  made  to  pay  spousal  support. 

c.  Property 

Property  is  not  an  area  where  reform  of  the  law  is  likely  to  significantly  reduce  the 
demand  for  legally  aided  services.  The  rules  with  regard  to  the  division  of  property  under  the 
Family  Law  Act  are  very  specific,  with  limited  discretion  to  depart  from  the  basic  rule  of 
equalization  of  net  family  property.  While  the  method  of  calculating  property  entitlements  has 
been  made  as  standardized  and  predictable  as  possible,  there  are  still  complicated  issues 
involved  in  this  calculation  which  often  require  legal  assistance.  Further  reform  to  the  law  is 
unlikely  to  be  able  to  substantially  eliminate  the  legal  needs  that  remain.  However,  some 
reform  specifically  in  regard  to  pensions  might  be  helpful.  The  Ontario  Law  Reform 
Commission  in  its  Report  on  Pensions  made  a  series  of  recommendations  to  make  the 
valuation  and  division  of  pensions  on  marital  breakdown  less  complicated  and  contentious. 


293 


Moge  v.  Moge ,  [1992]  3  S.C.R.  813. 
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d.  Child  Protection 

Child  protection  under  the  Child  and  Family  Services  Act  is  an  enormously  complex  area 
of  law.  Recently,  many  criticisms  of  the  substance  and  process  of  the  law  have  come  to  the 
fore.  Child  protection  workers,  judges,  and  lawyers  increasingly  complain  of  the  lengthy 
delays  in  the  proceedings,  and  of  the  protracted  nature  of  the  procedural  requirements.  Some 
have  called  for  a  major  overhaul  of  the  legal  provisions,  others  for  reform  to  allow  more  child 
protection  cases  to  be  resolved  more  expeditiously,  including,  for  example,  a  greater  emphasis 
on  alternative  dispute  resolution  options.  It  may  be  that  the  law  could  be  reformed  to  reduce 
the  long  delays  and  thereby  reduce  some  of  the  costs  associated  with  these  delays.  However, 
although  child  protection  is  a  high  priority  issue  for  legal  aid,  it  forms  only  a  very  small 
percentage  of  legally  aided  cases.  Although  any  reforms  that  might  improve  the  child 
protection  system  would  be  welcome  ones,  it  is  not  clear  that  such  reforms  would  have  a 
significant  impact  on  the  demand  for  legally  aided  services. 

(b)  Procedural  and  Institutional  Reforms 

Many  of  the  issues  that  we  discuss  in  this  section— alternative  dispute  resolution,  case 
management,  unified  family  courts,  simplified  family  law  rules— have  been  the  subject  of 
considerable  research,  study,  and  reform  initiatives.  Most  recently,  the  Civil  Justice  Review 
considered  many  of  the  problems  in  family  law,  and  made  a  series  of  recommendations  for 
moving  towards  a  “resolution  focused  process  for  family  law”.  The  Family  Law  Working 
Group,  established  pursuant  to  the  recommendations  of  the  Civil  Justice  Review,  are  in  the 
process  of  evaluating  the  potential  for  reforms  to  the  resolution  of  family  law  disputes.  In  this 
section,  we  can  do  no  more  than  point  to  many  of  these  initiatives,  and  echo  the 
recommendations  and  initiatives  that  seem  to  offer  the  most  promise  for  reducing  legal  needs 
in  the  area  of  family  law. 

(i)  Alternative  Dispute  Resolution — Mediation  and  Other  Forms  of  Settlement 

Alternative  dispute  resolution  (ADR)  offers  a  variety  of  techniques  to  assist  litigants 
resolve  their  disputes.  ADR  includes  techniques  such  as  mediation,  arbitration,  early  neutral 
evaluation,  and  negotiation.  Proponents  of  ADR  argue  that  these  techniques  offer  a  better  way 
to  resolve  many  legal  disputes.  ADR  is  said  to  be  less  time-consuming,  less  costly,  and  to 
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yield  more  satisfactory  outcomes  for  the  parties  involved. 

ADR  is  not  without  its  critics.  A  recent  study  completed  by  the  RAND  Institute  for  Civil 
Justice  in  the  United  States  has  challenged  at  least  some  of  the  assumptions  about  the  benefits 
of  ADR.295  The  five-year  study  for  the  U.S.  federal  Civil  Justice  Reform  Act  of  1990 


The  Civil  Justice  Review,  in  its  first  report  in  1995,  noted  the  following  benefits  of  ADR:  “(a)  lower  court 
caseloads  and  related  public  expenses;  (b)  more  accessible  forums  to  people  with  disputes;  (c)  reduced 
expenditures  of  time  and  money  for  parties;  (d)  speedy  and  informal  settlement  of  disputes  otherwise  disruptive 
of  the  community  or  the  lives  of  the  parties  and  their  families;  (e)  enhanced  public  satisfaction  with  the  justice 
system;  (f)  tailored  resolutions  to  the  parties  needs;  (g)  increased  satisfaction  and  compliance  with  resolutions  in 
which  the  parties  have  directly  participated;  and  (h)  restoration  of  neighborhood  and  community  values  and  more 
cohesive  communities”,  citing  Adams  and  Bussin,  Alternative  Dispute  Resolution  and  Canadian  Courts:  A  Time 
for  Change,  presented  at  the  Cornell  Lectures  (Cornell  University,  July  1994),  at  14,  and  Goldberg,  Sander,  and 
Rogers,  Dispute  Resolution  within  and  outside  the  Courts:  An  Overview  of  the  U.S.  Experience,  at  8. 

J.S.  Kakalik  et  al..  An  Evaluation  of  Mediation  and  Early  Neutral  Evaluation  under  the  Civil  Justice  Reform  Act 
(RAND  Civil  Justice  Institute,  1996). 
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concluded  that  the  referral  of  cases  to  non-binding  alternative  dispute  resolution,  such  as 
mediation,  neutral  evaluation,  or  arbitration,  as  a  supplement  to  the  normal  court  processes, 
has  had  little  effect  on  cost  and  delay.  Yet  the  study  did  find  that  participants  in  ADR  seemed 
to  be  slightly  more  satisfied  with  the  results. 

The  RAND  Institute’s  study  comes  at  the  same  time  as  Ontario  is  expanding  ADR  in  the 
civil  justice  system.  Following  the  recommendations  of  the  Civil  Justice  Review,  the  Ontario 
Attorney  General  has  announced  that  mediation  will  become  mandatory  in  non-family  civil 
disputes.  Admittedly,  the  RAND  Institute’s  study  was  based  on  a  different  jurisdiction  with  a 
very  different  civil  justice  system.  However,  many  of  the  claims  about  the  benefits  of  ADR 
that  have  recently  become  popular  in  Ontario  have  come  from  the  same  system.  It  should,  at  a 
minimum,  stand  as  a  warning  that  ADR  may  not  be  the  magical  solution  to  the  problems  of  the 
civil  justice  system,  and  that  claims  to  that  effect  should  be  approached  very  cautiously. 

a .  ADR  and  Family  Law 

As  the  Civil  Justice  Review  observed,  there  are  already  a  broad  range  of  ADR  techniques 

in  place  in  family  law:296 

At  the  present  time,  there  is  a  veritable  melange  of  ADR  service  delivery  models  in  existence  in 
the  family  Saw  field.  A  few  court  locations  have  staff  mediators  on  site.  The  new  Family  Court  sites 
(that  is,  the  expanded  Unified  Family  Court  sites)  feature  mediation  services  contracted  for  by  the 
government.  Differing  community  resources  offer  a  variety  of  counseling  and  mediation  services  at  a 
wide  range  of  prices,  including  a  number  of  services  which  are  available  for  free.  Legal  Aid  now 
requires  settlement  conferences  as  a  condition  precedent  to  authorizing  a  certificate  to  proceed  to 
court;  but  in  a  large  number  of  cases,  the  parties  pay  for  these  services  themselves. 

The  administration  of  family  law  already  places  enormous  emphasis  on  the  settling  of  family 
law  disputes.  Many  steps  have  been  built  into  the  system  that  encourage  parties  to  settle  their 
disputes.  Fewer  than  five  percent  of  family  law  disputes  actually  proceed  to  trial.  Mediation, 
legal  aid  settlement  conferences,  and  various  forms  of  court-managed  settlement  conferences 
are  already  extensively  used  with  the  administration  of  family  law  justice. 

(1)  Mediation 

Mediation  is  a  process  in  which  a  third  party  attempts  to  facilitate  the  negotiations  of  the 
parties  and  assist  them  in  arriving  at  their  own  settlement.  It  may,  or  may  not,  involve  the 
parties  lawyers.  Mediation  has  been  advocated  for  two  main  reasons:  (1)  more  satisfactory 
outcomes  and  (2)  cost  effectiveness.  Some  jurisdictions,  particularly  England,  have  placed  an 
increasingly  heavy  emphasis  on  mediation  in  the  legal  aid  context  in  order  to  counter  the  rising 
costs  of  family  law  litigation. 

However,  mediation  (and  ADR  more  generally)  in  family  law  is  not  uncontroversial. 
Many  commentators  have  been  highly  critical  of  the  turn  to  ADR  in  the  resolution  of  family 
law  disputes.  There  are  concerns  about  whether  the  power  differentials  that  often 
characterize  family  law  disputes  can  be  appropriately  addressed  within  mediation  or  other 


Ontario  Civil  Justice  Review,  Supplemental  and  Final  Report,  supra,  note  76,  at  79. 

See  for  example,  Martha  Bailey,  “Unpacking  the  ‘Rationale  Alternative’:  A  Critical  Review  of  Family  Mediation 
Movement  Claims”  (1988),  8  Can.  J.  Fam.  L.  61;  Elizabeth  Pickett,  “Familial  Ideology,  Family  Law  and 
Mediation:  Law  Casts  more  than  a  Shadow”  (1991),  3  J.  Hum.  Just.  27. 
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forms  of  ADR.  Further,  serious  concerns  have  been  expressed  about  the  inappropriateness  of 
mediation  where  there  has  been  a  history  of  spousal  violence.  There  is  a  well-founded  fear  that 
women  who  have  been  battered  and  abused  by  their  partners  will  not  have  an  equality  of 
bargaining  power  in  the  mediation  process,  and  that  such  women  may  agree  to  forfeit  a  range 
of  their  legal  entitlements  simply  to  avoid  further  confrontation  with  their  batterers.  It  is  this 
problem  of  an  inequality  of  bargaining  that  is  at  the  core  of  the  critique  of  mediation  in  family 
law  more  generally.  In  family  breakdown,  women  and  children  are  often  the  economically 
vulnerable  parties.  As  a  result,  women  will  often  have  less  bargaining  power,  and  may  forfeit 
their  legal  entitlements  to  avoid  confrontation  and/or  ensure  custody  of  their  children.  2  8 

At  least  some  of  these  concerns  about  the  role  of  mediation  in  family  law  have  been 
recognized  in  government  studies,  reviews,  and  task  forces.  The  Attorney  General’s  Advisory 
Committee  on  Mediation  in  Family  Law,  February  1989  concluded  that  mediation  should  be 
voluntary.  The  Advisory  Committee  recommended  that  it  should  be  offered  for  any  or  all 
family  issues  except  family  violence.  The  Committee  emphasized  that  the  issue  of  whether  acts 
of  violence  occurred  should  never  be  mediated.  Mediation  is  not  appropriate  where  one  of  the 
parties  is  a  victim  of  domestic  violence.  Further,  the  Advisory  Committee  recommended  that 
independent  legal  advice  should  be  available  to  the  parties. 

The  Civil  Justice  Review  also  recognized  the  concerns  about  the  limitations  of  mediation 
in  the  family  law  context,  noting  that  “one  cannot  ignore  the  existence  of  acrimony  between 
the  parties,  and  the  presence  of  spousal  abuse  problems  and  power  imbalances,  all  of  which 
may  skew  the  resolution  process  away  from  an  alternative  dispute  resolution  focus  and  even 
make  the  circumstances  inappropriate  for  such  methods”.  It  was  these  recognized  limitations 
that  led  the  Civil  Justice  Review  to  conclude  that  although  mediation  has  a  role  to  play  in  the 
resolution  of  some  family  law  disputes,  it  should  not  be  mandatory  in  family  law: 

Unlike  the  delivery  model  for  civil  cases,  we  do  not  recommend,  at  this  time,  that  all  family  law 
cases  be  referred  to  mediation  after  a  case  is  defended.  The  new  family  law  process  that  we  have 
recommended  emphasizes  pre-application  ADR  and  early  judicial  intervention.  Under  judicial 
supervision  at  an  early  case  conference,  selective  referral  to  ADR  will  take  place. 

The  Civil  Justice  Review  recommended  that  ADR  be  available,  but  not  mandatory,  for  family 
law  proceedings.  Specifically,  the  Review  recommended  that  ADR  be  considered  at  both  the 
pre-  and  post-application  stages  of  family  law  proceedings;  that  at  the  pre-application  stage, 
family  litigants  be  required  to  consider  the  use  of  ADR,  and  indicate  in  the  originating  process 
whether  they  have  used  ADR  techniques  and,  if  not,  indicate  why;  and  that  at  the  post¬ 
application  stage,  the  appropriateness  of  referring  the  matter  to  ADR  be  considered  at  an  early 
mandatory  case  conference  to  be  held  within  two  weeks  of  the  deadline  for  the  filing  of  the 
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response. 


For  a  discussion  of  the  potential  and  limitations  of  family  mediation  for  women,  see  Family  Mediation  in 
Canada— Implications  for  Women’s  Equality ,  prepared  by  Equality  Matters!  Consulting  and  the  National 
Association  of  Women  and  the  Law  (March  1997)  [hereinafter  Family  Mediation  in  Canada ]. 

Ontario  Civil  Justice  Review,  Final  Report,  supra ,  note  76,  at  79. 

Ibid. ,  and  Supplemental  and  Final  Report,  supra,  note  76. 
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The  Civil  Justice  Review  also  addressed  the  need  for  standards  for  mediators  and  other 
ADR  practitioners.  There  are  currently  very  few  standards  for  qualification  as  a  mediator  or 

30! 

other  ADR  practitioner.  As  the  Review  observed: 

There  are  no  accreditation  facilities  of  a  provincial  or  federal  nature.  There  are  individuals  and 
organizations  which  provide  training  and  courses  in  ADR.  While  much  of  this  training  is  excellent, 
we  believe  it  to  be  in  the  public  interest  that  standards  of  accredition  be  established,  in  order  to 
ensure  a  high  level  of  quality  in  the  services  provided  to  the  public,  both  in  the  private  sector  and 
through  any  court-connected  facilities  that  may  be  provided. 

The  Review  recommended  that  mediators  used  for  family  law  matters  must  be  on  a  court- 
approved  roster,  and  that  “as  a  condition  to  being  on  the  roster,  family  law  mediators  be 
required  to  provide  services  at  a  regulated  fee,  as  well  as  pro  torn  services  for  those  clients 

302 

who  cannot  afford  to  pay”. 

The  role  of  mediation  in  family  law  remains  a  highly  contentious  issue,  the  resolution  of 
which  is  far  beyond  the  scope  of  our  paper.  We  do  believe  that  there  is  a  role  for  mediation  in 
the  resolution  of  some  family  law  disputes.  Mediation  might  be  appropriate  for  reasonably 
low-conflict  separating  and  divorcing  couples  to  allow  them  to  work  out  their  custody  and 
access  issues.  It  may  also  be  appropriate  to  help  resolve  minor  disputes  that  may  arise  on  an 
ongoing  basis  in  relation  to  access.  However,  we  are  also  of  the  view  that  mediation  does  not 
offer  a  panacea  for  the  problems  of  family  law,  and  that  there  are  serious  limitations  to  the 
role  that  it  can  reasonably  be  expected  to  play.  We  are  in  Ml  agreement  with  the  conclusion 
of  the  Civil  Justice  Review  that  mediation  should  not  be  made  mandatory  in  family  law. 
Rather,  mediation  should  simply  be  made  available  on  a  voluntary  basis  to  separating  and 
divorcing  parties. 

Further,  we  agree  with  the  Civil  Justice  Review  that  mediation  should  only  be  offered  by 
mediators  on  a  court-approved  list.  There  is  a  need  to  ensure  that  only  highly  qualified 
individuals,  with  some  degree  of  professional  regulation  and  accountability,  should  be 
providing  these  services.304  We  agree  that  some  provision  must  be  made  to  ensure  equal  access 
to  mediation  by  low-income  litigants,  but  we  are  less  certain  that  it  is  appropriate  to  demand 
that  mediators  provide  the  service  on  a  pro  hono  basis.  Mediation  is,  and  should  continue  to 
be,  available  to  low-income  clients  through  the  Legal  Aid  Plan,  as  well  as  through  publicly 
funded  court-annexed  mediation. 

We  would  also  support  the  development  of  protocols  for  family  law  mediation,  as  a  way 
of  addressing  the  concerns  about  power  differentials  and  inequality  of  bargaining  power.  Many 
mediation  programs  have  made  attempts  to  develop  and  implement  such  protocols  to  protect 
clients.  Some  of  the  strategies  that  have  been  developed  include:  “meeting  separately  with  each 


Ontario  Civil  Justice  Review,  First  Report ,  ibid. ,  at  214. 
Ibid.,  at  80. 


We  have  serious  concerns  about  the  direction  of  family  law  in  some  jurisdictions  such  as  England  (see  discussion 
in  the  section  on  other  jurisdictions,  supra)  where  in  our  view  far  too  much  emphasis  is  being  placed  on 
mediation  to  resolve  family  law  disputes.  Mediation  may  have  a  role  to  play,  but  it  cannot  displace  the  role  of 
lawyers  and  courts  in  the  resolution  of  what  are  in  fact  serious  legal  problems.  Rather,  as  we  attempt  to 
emphasize,  mediation  and  other  forms  of  alternative  dispute  resolution  and  early  intervention  should  be  seen  as  a 
supplement  to  the  role  of  lawyers  and  courts. 

In  our  view,  efforts  to  standardize  mediator  training  and  accreditation  should  be  also  supported  and  encouraged. 
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client  at  the  intake  stage;  providing  for  a  cooling  down  period;  terminating  mediation  where 
the  situation  becomes  un-mediatable;  setting  different  arrival  and  departure  times  for  the 
parties;  setting  ground  rules  with  respect  to  what  contact  the  parties  have  between  mediation 
sessions;  assisting  the  woman  to  develop  a  protection  plan  which  may  involve  referring  her  to 
other  community  services;  designating  a  pick-up/drop-off  point  for  picking  up  and  dropping  off 
children”  .305 

Finally,  it  is  important  to  emphasize  that  mediation  does  not  eliminate  the  need  for  legal 
representation.  Individuals  who  may  choose  to  mediate  their  disputes  will  still  need  legal 
advice  before  and  after  mediation.  It  is  essential  that  individuals  have  adequate  legal  advice 
about  the  nature  of  their  legal  rights  before  they  mediate,  and  it  will  be  equally  important  that 
they  receive  Segal  advice  about  the  nature  of  the  settlement  that  they  may  have  reached. 
Moreover,  individuals  may  often  want  to  have  their  lawyers  present  during  the  mediation. 
Mediation  might  provide  settlements  that  are  better  tailored  to  the  particular  needs  of  the 
parties,  and  might  thereby  produce  more  satisfactory  results.  Still  when  the  necessary 
protections,  including  adequate  legal  advice  and  representation,  are  built  into  the  process,  it  is 
not  clear  that  mediation  will  in  fact  reduce  costs.  Cost  reduction  cannot  and  should  not  be  the 
driving  force  behind  the  turn  to  mediation. 

(2)  Child  Protection  Cases 

Mediation  has  not  traditionally  been  used  in  child  protection  to  any  great  extent.  More 
recently,  however,  there  has  been  a  move  to  increase  the  use  of  mediation  in  child  protection 
cases,  and  some  studies  have  begun  to  suggest  that  mediation  can  be  successful  in  resolving 
these  cases.306  Both  the  British  Columbia  and  Nova  Scotia  child  protection  legislation  allows 
the  use  of  mediation  at  any  stage  of  a  proceeding.  The  Civil  Justice  Review  recommended  that 
a  special  Task  Force  be  established  to  design  a  mediation  process  appropriate  for  child 
protection  cases,  and  that  the  government  establish  a  pilot  project  to  test  mediation  in  child 
protection.  The  Civil  Justice  Review  further  recommended  that  although  mediation  in  child 
protection  should  remain  voluntary  at  this  time,  access  to  mediation  should  also  be  facilitated 
at  any  point  in  the  court  process,  with  an  emphasis  on  early  intervention.  There  is  also 
currently  a  small  pilot  project  on  mediation  in  child  protection  supported  by  the  Legal  Aid  Plan 
and  the  Children’s  Aid  Society,  conducted  under  the  auspices  of  the  Centre  for  Child  and 
Family  Mediation.  The  project  has  been  running  since  1990,  and  less  than  100  cases  have  been 
mediated  to  date. 

b.  Settlement  Conferences 

Settlement  conferences  are  now  used  at  a  number  of  different  points  within  the  family  law 
justice  system.  Settlement  conferences  have  been  instituted  by  OLAP  to  encourage  settlement 
of  legally  aided  family  law  cases.  Settlement  conferences  have  also  become  a  central 
component  of  case  management  systems,  which  we  will  return  to  in  the  discussion  of  court 
administration  below. 


Family  Mediation  in  Canada,  supra,  note  298,  at  75,  describing  the  strategies  that  have  been  developed  by  a 
number  of  mediation  programs  in  Canada. 

See  for  example.  Savoury,  Beals,  and  Parks,  “Mediation  in  Child  Protection:  Facilitating  the  Resolution  of 
Disputes”  (1995),  74  Child  Welfare  743;  and  Maresca,  “Mediating  Child  Protection  Cases  (1995),  74  Child 
Welfare  731. 
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As  discussed  above,  in  1989  OLAP  decided  to  extend  throughout  the  province  the 
program  of  mediated  settlement  conferences  in  family  law  cases  that  had  previously  been 
conducted  by  the  area  director  and  staff  lawyers  in  the  Metropolitan  Toronto  area.  During  the 
following  two  years,  a  training  program  was  developed  and  area  directors  were  trained  in  the 
use  of  interest-based  bargaining  and  mediation  techniques.  The  number  of  settlement 
conferences  has  increased  dramatically  over  the  last  five  years.  In  1991,  the  Plan  conducted 
178  settlement  conferences.  By  1996,  the  Plan  conducted  over  4, OCX)  settlement  conferences, 
with  full  or  partial  settlements  reached  in  over  70  percent  of  the  conferences  held.  The  Plan 
estimates  that  the  settlement  conferences  resulted  in  savings  of  $7.4  million  in  1996.  The 
program  appears  to  have  been  well  received  by  participants,  and  in  many  areas  “the  demand 
for  settlement  conferences  by  Legal  Aid  clients  and  their  lawyers  significantly  exceeds  the 
ability  of  the  Plan  to  offer  the  service”. 

1AO 

All  settlement  conferences  conducted  by  the  Plan  are  voluntary.  Clients  are  not  forced 
to  attend  these  conferences.  Their  certificates  are  not  made  conditional  on  attendance  or  on  a 
failure  to  settle  at  a  conference.  Settlement  conferences  are  not  conducted  in  cases  where  there 
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has  been  a  history  of  physical  violence  between  the  parties  or  child  abuse.  Settlement 
conferences  are  not  generally  conducted  until  after  the  interim  proceedings  are  completed.  It  is 
the  responsibility  of  the  area  director  to  protect  and  empower  the  participants  in  the  settlement 
conference.  Although  the  parties  have  their  counsel  present  with  them,  it  is  the  responsibility 
of  the  area  director  to  ensure  that  any  settlement  reached  is  within  the  range  of  outcomes  that  a 
court  would  permit.310 

Some  concerns  about  the  potentially  coercive  nature  of  settlement  conferences  were  raised 
early  in  the  development  of  the  program.  There  was  a  concern  that  family  law  legal  aid 
clients— particularly  women  who  represent  the  overwhelming  majority  of  these  clients— would 
feel  coerced  to  participate  in  the  program.  These  clients  would  fear  that  their  refusal  to 
participate  in  the  settlement  conference,  or  the  failure  of  the  settlement  conference  to  produce 
a  settlement,  would  result  in  the  withdrawal  or  cancellation  of  their  certificates.  OLAP  has 
attempted  to  allay  these  fears  by  stressing  the  voluntary  nature  of  these  settlement  conferences, 
as  well  as  the  inappropriateness  of  settlement  conferences  where  there  has  been  domestic 
violence  or  abuse.  The  strictly  voluntary  nature  of  the  settlement  conferences  is  emphasized  in 
all  training  sessions  with  area  directors.  Nevertheless,  some  of  these  concerns  regarding 
coercion  continue  to  be  expressed  by  some  shelters  and  abused  women’s  advocates.311  This  is 


Biggar  and  Wildman,  supra,  note  47. 
Ibid.,  at  19-20. 
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Given  the  focusing  of  the  Plan’s  caseload  on  the  more  serious  cases  which  often  involve  abuse,  the  Plan  is 
currently  examining  how  to  proceed  with  its  settlement  conference  program  in  these  areas.  A  protocol  is  being 
developed  for  conducting  settlement  conferences  in  abuse  cases,  where  a  settlement  conference  has  been 
specifically  requested  by  the  victim.  The  driving  force  behind  this  development  has  been  the  increasing  number 
of  requests  from  women  who  have  been  victims  of  abuse  to  participate  in  the  settlement  conference  program. 
The  use  of  any  mediation  in  cases  of  abuse  is  a  highly  controversial  issue,  and  these  protocols  and  their 
implementation  should  be  carefully  monitored.  This  is  an  area  where  it  will  be  even  more  crucial  to  ensure  that 
area  directors  and  those  who  conduct  the  settlement  conferences  are  appropriately  and  consistently  trained,  not 
only  in  mediation  techniques,  but  also  in  the  particular  dynamics  of  spousal  abuse  and  the  potential  impact  of  this 
abuse  on  mediation  processes. 

Biggar  and  Wildman,  supra,  note  47,  at  10. 

See  OATTH  study,  supra,  note  51. 
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an  area  where  closer  monitoring  of  the  different  practices  of  local  area  directors  may  be 
useful.  It  will  be  important  to  continue  to  provide  training  for  area  directors  and  others 
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involved  in  settlement  conferences  to  ensure  a  consistent  and  non-coercive  approach. 
c.  Dispute  Resolution  (DRO)  Pilot  Project 

In  1995,  the  Ontario  Court  (General  Division)  at  145  Queen  Street  West,  Toronto, 
instituted  a  pilot  project  to  assist  the  court  in  handling  variation  applications  and  case 
conferences  in  family  law.  Senior  family  lawyers  have  volunteered  to  sit  as  dispute  resolution 
officers  (DROs)  one  day  a  month.  The  DROs  have  two  functions:  (1)  to  screen  variation 
applications;  and  (2)  to  conduct  case  conferences  in  ongoing  matters. 

(1)  Variations  -  As  of  May  1,  1995,  all  first  appearances  in  variation  applications  now  go 
before  a  DRO.  The  DROs  first  function  is  to  ensure  that  all  appropriate 
documentation  has  been  filed  and  exchanged.  As  a  result,  cases  that  need  to  proceed 
before  a  judge  would  then  only  require  one  appearance,  and  thereby  save  the  time  and 
money  involved  in  a  series  of  adjournments.  Further,  DROs  assist  the  parties  in 
attempting  to  settle  their  case  in  its  entirety. 

(2)  Case  Conferences  -  Case  conferences  are  conducted  on  the  consent  of  the  parties. 
The  case  conference  is  an  opportunity  for  the  parties  to  mediate  their  disputes  without 
waiting  for  a  judicial  case  conference. 

The  DRO  was  introduced  as  a  way  of  addressing  the  increasing  caseload  before  the  court. 
It  was  based  on  the  assumption  that  early  intervention  could  result  in  settlement  of  at  least 
some  family  law  disputes  at  the  earliest  stage,  before  positions  had  a  chance  to  polarize  and 
harden.  Preliminary  results  suggest  that  the  pilot  project  has  been  successful.  Approximately 
75  percent  of  cases  before  a  DRO  have  been  settled,  most  at  the  first  appearance.  Further, 
evaluation  by  participants  has  revealed  a  high  level  of  satisfaction  with  the  process. 

It  is  important  to  emphasize  that  the  DRO  program  is  a  form  of  dispute  resolution 
premised  on  the  involvement  of  lawyers. 

Despite  these  early  indications,  there  are  some  questions  about  the  ongoing  viability  of  the 
project.  The  DRO  project  relies  on  the  volunteered  time  of  senior  lawyers.  It  is  questionable 
whether  the  group  of  over  40  senior  family  lawyers  will,  or  should  be  expected  to,  continue  to 
provide  their  services  on  a  volunteer  basis.  In  addition  the  pilot  project  has  been  based  in 
Toronto,  where  there  is  a  large  and  senior  family  law  bar  from  which  to  draw  the  large 
number  of  dispute  resolution  officers.  In  smaller  centres,  without  a  large  family  law  bar  from 
which  to  draw,  a  similar  program  would  likely  not  be  viable. 

Further,  it  is  not  clear  how  the  DRO  project  might  be  integrated  into  a  revised/unified 
family  court.  The  DRO  pilot  project  was  designed  to  address  the  particular  problems  of  the 
Ontario  Court,  General  Division.  Further  consideration  would  need  to  be  given  to  whether  it 
would  be  an  appropriate  program  under  the  rules  and  procedures  of  a  unified  family  court. 
Variations  are  likely  to  continue  to  be  appropriate  for  this  kind  of  diversionary  program. 
However,  case  conferences  would  need  to  be  integrated  into  the  particular  case  management 
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This  monitoring  and  training  will  become  even  more  crucial  as  the  Plan  begins  to  experiment  with  settlement 
conferences  in  abuse  cases  where  requested  by  the  abused  party. 
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system  to  be  adopted  by  the  court,  as  well  as  with  the  mediation  services  available  within  the 

court. 


(ii)  Administration  of  Justice 

A  number  of  reports  and  studies  have  made  recommendations  for  improving  the 
administration  of  family  law  justice  as  a  way  of  reducing  legal  needs.  For  example,  in  June 
1992,  the  Report  of  the  Family  Law  Tariff  Review  Sub-committee  to  the  Legal  Aid  Committee 
made  a  number  of  recommendations  for  streamlining  the  administration  of  justice,  and  to  help 
contain  the  cost  of  legal  aid,  including: 

•  standardizing  all  court  procedures  so  the  same  process  and  the  same  documentary 
requirements  apply  throughout  the  province  in  order  to  obtain  uncontested  divorces, 
adjournments,  and  consent  matters; 

•  limiting  attendance  of  lawyers  at  motions  where  no  notice  to  the  other  parties  is 
required,  and  allowing  consent  orders  and  adjournments  to  be  done  by  phone  or  fax; 

•  introducing  alternative  methods  of  court  scheduling  by,  for  example,  staggering  court 
times  and  creating  afternoon  lists  on  motions;  and 

•  ordering  costs  more  frequently  in  family  law  matters  to  discourage  unnecessary  and 
inappropriate  litigation.31 

In  this  section,  we  explore  some  of  these  and  other  initiatives  that  have  been  developed  and 
discussed  in  recent  years  to  improve  the  administration  of  family  law  justice. 

(L  Case  Management 

Case  management  is  a  system  in  which  a  judge  is  assigned  to  supervise  and  manage  a 
family  law  case.  At  the  outset  of  the  case,  a  case  management  judge  is  assigned,  and  a 
timetable  is  produced  which  sets  out  the  deadlines  within  which  specific  stages  of  the 
proceedings  must  be  completed.  The  timetables  also  set  out  the  time  periods  within  which  the 
case  must  be  settled  or  tried.  The  objective  of  case  management,  as  set  out  in  the  Toronto 
Family  Case  Management  Rules,  is  “to  reduce  unnecessary  cost  and  delay  in  family  litigation, 
facilitate  early  and  fair  settlements  and  bring  proceedings  expeditiously  to  a  just  determination 

■<2  fl  A 

while  allowing  sufficient  time  for  the  conduct  of  the  proceedings”. 

The  Toronto  Family  Case  Management  Rules  apply  to  both  proceedings  in  the  Ontario 
Court  (General  Division)  and  the  Ontario  Court.  (Provincial  Division),  although  there  are 
differences  in  the  way  in  which  case  management  works  in  the  two  courts.  In  Provincial 
Court,  a  case  management  judge  is  assigned  to  a  proceeding  when  it  is  commenced.  In 
General  Division,  a  case  management  judge  is  assigned  to  a  proceeding  when  one  of  the 
following  events  occurs:  (1)  a  party  makes  a  motion  on  notice  to  another  party  and  confirms 
that  the  motion  will  be  argued;  or  (2)  a  party  requests  a  case  conference. 

The  case  management  system  in  the  Toronto  Family  Court  (311  Jarvis)  provides  that 
family  relations  cases  must  be  settled  or  tried  within  230  days  from  the  commencement  of  the 
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Report  of  the  Family  Law  Tariff  Review  Sub-Committee ,  supra,  note  66. 

Toronto  Family  Case  Management  Rules,  O.  Reg.  704/91,  in  force  December  2,  1991,  as  amended  by  O.  Regs. 
744/92,  764/93,  483/94,  and  517/95. 


897 


proceeding,  and  child  protection  cases,  within  120  days  from  commencement.  Schedule  A  of 
the  Rules  provides  the  time  periods  for  the  various  steps  in  the  proceedings,  including  service, 
case  conferences,  and  settlement  conferences. 

The  case  management  system  in  the  Toronto  Family  Court  sets  out  three  major  steps:  the 
case  conference,  the  settlement  conference,  and  the  trial.  The  case  conference  is  scheduled 
early  in  the  proceeding,  and  is  the  first  appearance  before  the  case  management  judge.  At  this 
meeting,  the  judge  identifies  and  eliminates  the  non-contentious  issues,  and  explores  with  the 
parties  methods  for  resolving  the  contested  issues.  An  effort  is  made  to  narrow  the  contentious 
issues,  and  a  plan  devised  to  try  to  settle  those  issues.  If  the  parties  cannot  settle  all  the  issues, 
a  settlement  conference  is  scheduled. 

The  settlement  conference  again  focuses  on  narrowing  and  settling  the  contentious  issues. 
Assessments,  financial  disclosures,  mediation  sessions,  appraisals,  or  other  reports  are  to  be 
completed  before  the  settlement  conference.  All  such  reports  are  reviewed  at  the  meeting,  to 
explore  possible  avenues  of  settlement.  If  all  of  the  outstanding  issues  are  not  resolved,  the 
conduct  of  the  trial  is  discussed  (what  witnesses  are  not  required;  which  matters  can  be  dealt 
with  by  agreed  statement  of  facts;  the  amount  of  time  required  for  the  trial). 

Motions  can  be  dealt  with  at  any  time  in  the  proceeding,  before  the  case  management 
judge.  An  appointment  is  made  with  the  case  management  judge  to  argue  the  motion  within  a 
specific  time  period,  and  a  deadline  is  set  for  filing  materials  related  to  the  motion. 

A  new  case  management  procedure  is  being  implemented  in  the  General  Division,  Family 
Law  in  Toronto  that  will  require  a  case  conference  to  be  the  first  court  appearance  in  any 
proceeding.  The  objective  of  this  early  case  management  is  to  try  to  resolve  interim  issues  by 
agreement,  to  organize  cases  including  the  setting  of  schedules  and  to  deal  with  any  procedural 
issues  that  the  parties  may  raise.  Accordingly,  for  a  trial  period,  the  court  will  only  hear 
motions  two  days  a  week.  The  new  procedure  has  been  designed  with  a  view  to  reducing  the 
need  for  motions.  No  motions  will  be  brought  if  a  case  conference  has  been  scheduled  (with 
exceptions  for  emergencies). 

The  objective  of  case  management  is  to  promote  efficient,  effective,  and  fair  resolutions 
of  family  law  disputes.  The  system  places  a  strong  emphasis  on  settlement  at  each  stage  of  the 
proceeding,  and  the  consistent  monitoring  by  a  single  judge  ensures  continuity  in  these 
settlement  efforts.  The  system  attempts  to  reduce  delays  by  closely  adhering  to  the  schedule 
and  ensuring  that  that  lawyers  are  prepared  at  each  stage  of  the  proceedings,  as  well  as  by 
reducing  unnecessary  motions  and  preventing  other  unnecessary  delay  tactics.  The  experience 
of  the  Toronto  Family  Court  suggests  that  case  management: 31 

...shortens  the  length  of  time  it  takes  to  complete  a  case  and  facilitates  the  earliest  possible  settlement 
of  the  case.  Emphasis  is  placed  on  early  resolution  and  ongoing  efforts  are  made  at  each  stage  to 
promote  settlements.  Delays  between  the  various  stages  of  the  proceedings  are  reduced.  Costs  are 
reduced.  Urgent  matters  receive  prompt  judicial  attention.  Counsel  and  the  parties  have  more 
assurance  that  their  matter  will  be  heard;  set  appointment  times  through  the  day  are  arranged  for 
each  case,  with  the  expectation  that  counsel  and  parties  will  be  ready  to  proceed  with  the  case  at  the 
appointment  time. 


The  following  discussion  of  the  case  management  system  is  taken  from  Judge  Mary  Jane  Hatton  and  Judge 
Joseph  James,  Case  Management  in  the  Family  Court:  A  Guide  to  Implementation  (1995)  and  Case  Management 
in  the  Toronto  Courts  (June  1994). 
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Hatton  and  James,  ibid. ,  at  7. 
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Case  management  in  family  law  may  be  an  important  procedure  for  streamlining  legal 
proceedings.  The  emphasis  on  settlement  and  the  reduction  of  unnecessary  delays  might  be 
able  to  make  an  important  contribution  in  reducing  the  overall  costs  associated  with  the 
resolution  of  family  law  disputes. 

We  would,  however,  recommend  some  caution  at  this  stage  in  evaluating  these  claims.  It 
is  unlikely  that  case  management  is  a  panacea  for  the  family  law  justice  system.  It  is  still  early 
in  the  case  management  experiment,  and  there  is  not  yet  sufficient  empirical  data  upon  which 
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to  evaluate  the  relative  success  of  case  management  in  reducing  costs  and  delays. 

However,  in  our  view,  there  is  reason  to  be  cautiously  optimistic  about  case  management 
in  family  law.  Case  management,  particularly  the  model  developed  at  the  Toronto  Family 
Court,  does  seem  to  offer  considerable  promise  in  reducing  delays.  There  continues  to  be 
competing  views  on  whether  case  management  in  family  law  can  reduce  costs.  Some  lawyers 
suggest  that  case  management  actually  increases  costs,  while  others  are  of  the  view  that  an 
effective  case  management  system  decreases  costs.  The  reduction  in  the  amount  of 
documentation,  appearances  before  a  single  judge,  scheduled  appointments,  teleconferencing, 
and  the  ability  to  fax  materials— all  features  of  the  Toronto  Family  Court  case  management 
system— would  all  seem  to  be  factors  that  ought  to  reduce  both  the  time  and  costs  in  the 
resolution  of  family  disputes.  In  our  view,  the  case  management  system  in  the  family  courts  is 
an  important  initiative  in  the  efficient  administration  of  family  law  which  should  be  supported, 
despite  the  fact  that  claims  regarding  cost  savings  cannot  yet  be  substantiated. 

It  is  important  to  emphasize  that  case  management  is  not  a  substitute  for  effective  legal 
representation.  Case  management  might  reduce  the  amount  of  time  it  takes  to  complete  a  case, 
and  thereby  reduce  the  costs  associated  with  the  case.  It  cannot  and  does  not  replace  lawyers. 
Indeed,  case  management  is  premised  on  the  effective  participation  of  lawyers  within  the 
system.  Lawyers  are  expected  to  be  present  and  participating  at  each  stage  of  the  case 
management  system.  Moreover,  lawyers  ensure  that  the  proper  documentation  is  placed  before 
the  court,  and  ensure  that  the  cases  move  forward  between  court  appearances.  Case 
management  is  unlikely  to  promote  the  same  level  of  efficiency  and  effectiveness  in  the 
resolution  of  family  law  disputes  when  litigants  are  unrepresented. 


Some  evidence  has  begun  to  be  generated  in  other  jurisdictions  about  the  efficacy  of  case  management.  A 
recently  released  study  by  the  RAND  Institute  for  Civil  Justice  evaluation  of  the  U.S.  federal  Civil  Justice  Reform 
Act  of  1990  has  questioned  some  of  the  assumptions  that  have  informed  the  move  to  case  management.  The  five- 
year  study  found  that  although  the  case  management  pilot  projects  had  some  effect  on  reducing  time  to 
disposition,  the  projects  had  little  effect  on  litigation  costs,  system-user  satisfaction,  or  view  of  the  fairness  of  the 
process.  The  study  found  that  some  early  judicial  intervention  (such  as  shortening  the  time  allowed  for  discovery) 
reduced  disposition  time;  it  did  not  reduce  the  costs  of  litigation.  The  study  concluded  that  under  a  case 
management  system,  lawyers  simply  do  the  same  amount  of  work  in  a  shorter  period  of  time.  Further,  in  many 
cases,  it  was  found  that  lawyers  assumed  additional  tasks  under  a  case  management  system. 

It  is  important  to  emphasize  that  the  RAND  study  did  not  in  any  way  suggest  that  case  management  systems 
should  be  abandoned.  It  simply  attempted  to  evaluate  the  ways  in  which  the  pilot  programs  have  been  operating, 
and  assess  the  impact  of  case  management  on  cost,  delay,  satisfaction,  and  perception  of  fairness.  Although 
questioning  the  claims  about  reductions  of  costs,  the  study  did  not  suggest  that  case  management  was  without 
merit.  Rather,  the  study  attempted  to  make  suggestions  for  improving  the  way  in  which  case  management  is 
conducted  by  the  courts. 

Moreover,  the  RAND  Institute’s  study  is  based  on  a  very  different  civil  justice  system,  in  a  very  different 
jurisdiction.  The  results  of  the  RAND  study  are  thus  very  limited,  particularly  in  terms  of  its  implications  for  the 
administration  of  family  law  in  Ontario.  There  are  many  different  types  of  case  management  systems,  some  of 
which  undoubtedly  work  better  than  others.  We  mention  it  only  to  highlight  that  not  all  case  management  systems 
may  be  able  to  deliver  on  the  promise  of  reduced  costs  and  delays. 
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b.  Family  Law  Rules 

Family  law  has  frequently  been  criticized  for  its  multiple  procedures  and  forms  in 
different  family  law  courts,  particularly  in  General  Division,  where  the  procedures  and  forms 
are  particularly  complicated.  Many  have  recommended  that  the  procedures  and  forms  for  the 
different  family  law  courts  be  both  simplified  and  standardized. 

The  Family  Rules  Committee  has  prepared  a  consultation  draft  of  Family  Law  Rules. 
These  rules  are  intended  as  a  complete  set  of  procedures  not  requiring  recourse  to  the  Rules  of 
Civil  Procedure.  Civil  rules  that  are  unnecessary  or  inapplicable  in  family  law  cases,  due  to 
complexity  or  cost,  would  be  eliminated.  The  rules  would  apply  to  all  courts  in  all  parts  of  the 
province:  General  Division,  the  Family  Court  Branch  of  General  Division,  and  Provincial 
Division  would  all  have  the  same  procedures  and  forms.  These  new  standardized  rules  would 
thereby  eliminate  the  complication  and  confusion  caused  to  many  litigants  as  a  result  of  the 
different  procedures  and  forms  used  in  the  different  courts. 

The  rules  and  forms  have  been  drafted  using  plain  language  because  of  the  increasing 
number  of  unrepresented  litigants  in  courts,  as  well  as  to  allow  parties  with  lawyers  to  better 
understand  the  court  documents  in  their  case.  The  process  has  been  designed  to  be  simpler  and 
cheaper  in  the  majority  of  cases,  where  the  issues  are  relatively  straightforward. 

The  pleading  and  financial  statements  have  been  simplified  under  the  proposed  rules. 
There  would  be  only  one  originating  document— an  application— for  all  cases.  The  application 
would  be  a  short  document  containing  only  essential  facts,  and  has  been  designed  so  that  an 
unrepresented  party  could  fill  out  the  form.  It  is,  however,  also  intended  to  accommodate  more 
complex  cases,  that  would  require  more  detailed  pleadings  of  facts  and  law.  The  answer  and 
reply  forms  have  been  similarly  designed.  The  financial  statement  is  intended  to  provide  a 
complete  picture  of  income,  expenses,  assets,  and  debts,  and  has  been  designed  for  easy  and 
accessible  use. 

The  rules  have  been  designed  to  fit  with  current  and  future  case  management  systems.  The 
rules  include  a  fixed-date  system  for  events  before  trial,  and  a  planning  meeting  early  in  the 
case  to  identify  the  issues  in  dispute,  to  explore  ways  to  resolve  those  issues,  and  to  schedule 
the  events.  Settlement  conferences  can  also  be  ordered  by  the  judge;  this  is  expected  to  occur 
in  the  majority  of  contested  cases.  These  settlement  conferences  are  intended  to  settle  or 
narrow  issues  in  dispute,  ensure  disclosure  of  the  relevant  information  between  the  parties, 
note  admissions  that  might  simplify  the  case,  and  where  possible,  obtain  guidance  from  the 
judge  on  how  the  case  might  be  decided  by  a  court.  In  the  event  that  the  case  is  to  proceed  to 
trial,  the  rules  provide  for  a  trial  management  conference  to  structure  the  trial,  set  out  the  time 
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necessary,  and  set  a  trial  date. 

The  rules  with  regard  to  costs  would  also  be  changed  to  include  a  presumption  that  a 
successful  party  is  entitled  to  costs.  The  philosophy  behind  this  change  is  “that  it  is  no  longer 
in  the  public  interest  that  parties  to  family  law  disputes  be  allowed  to  litigate  without  the 
prospect  of  some  serious  cost  consequences”.  Costs  would  allow  a  full  recovery  of  all 
expenses,  including  a  party’s  lost  wages  or  credits,  travel,  and  child  care.  The  presumption 


The  proposed  rules  allow  for  a  merger  of  the  planing  meeting,  settlement  conference,  and  trial  management 
conference  in  a  single  meeting.  The  rules  also  allow  a  planning  meeting  or  settlement  conference,  with  the 
consent  of  the  parties,  to  be  conducted  by  a  person  who  has  been  named  by  the  appropriate  senior  judge. 

Family  Law  Rules  Commentary,  at  41 . 
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regarding  costs  would  also  be  tied  to  a  “reasonableness  of  conduct”  test.  A  successful  party 
who  acts  unreasonably  before  or  during  a  case  may  be  refused  costs,  or  may  be  ordered  to  pay 
an  unsuccessful  party’s  costs.  The  rules  are  thereby  trying  to  use  costs  as  an  incentive  for  the 
parties  to  a  family  law  dispute  to  act  reasonably  throughout  the  proceedings. 

Also  noteworthy  are  the  proposed  changes  to  uncontested  divorces.  The  proposed  rules 
would  significantly  simplify  and  standardize  the  procedures  for  an  uncontested  divorce.  The 
procedures  currently  used  by  the  Ontario  Court  of  Justice  (General  Division),  require  extensive 
and  very  complicated  documentation.  Under  the  new  rules,  a  party  could  start  a  divorce  by 
filing  an  application.  There  would  no  longer  be  a  requirement  to  prepare  a  notice  of  motion. 
The  objective  of  these  changes  is  to  keep  to  a  minimum  the  detailed  pleading  requirements  for 
affidavit  divorces.  These  efforts  to  simplify  and  standardize  the  procedures  for  an  uncontested 
divorce  will  make  it  much  easier  for  unrepresented  litigants  to  handle  their  own  divorce  cases. 
Since  uncontested  divorces  are  unlikely  to  receive  any  significant  amount  of  legally  aided 
assistance,  any  approach  that  simplifies  the  procedures  for  unrepresented  litigants  would  be  an 
extremely  welcome  change. 

The  rules  are  only  in  draft  form,  and  will  no  doubt  be  subject  to  considerable  debate  and 
possible  revision.  However,  the  rules  seem  to  us  to  be  an  important  step  in  the  direction  of 
standardizing  and  simplifying  family  law  procedures,  and  should,  in  principle,  be  supported. 

c.  Unified  Family  Courts 

A  unified  family  court— a  family  court  with  jurisdiction  under  both  federal  and  provincial 
statutes  to  deal  with  all  aspects  of  family  law— was  first  established  in  Hamilton  in  1977.  The 
Unified  Family  Court  in  Ontario  was  extended  in  1995.  Unified  Family  Courts  are  now 
located  in  Hamilton,  London,  Barrie,  and  Kingston.  The  provincial  Attorney  General  has 
recommended  the  extensions  of  the  Unified  Family  Court  throughout  Ontario,  and  has  been 
seeking  the  financial  support  of  the  federal  government  for  this  expansion.  In  the  1997  federal 
budget,  the  federal  government  announced  its  intention  to  support  the  provinces  in  establishing 
and  expanding  unified  family  courts.  However,  the  process  will  take  place  in  stages,  which  in 
the  interim,  will  leave  three  different  family  law  courts  operating  m  the  province.  As  the 
Civil  Justice  Review  observed,  “this  is  troublesome  from  all  perspectives,  but  particularly 
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from  the  public’s  point  of  view”. 

The  ability  to  deal  with  all  aspects  of  family  law  in  a  single  court,  along  with  innovative 
court  procedures,  and  court-annexed  support  services  has  made  the  Unified  Family  Courts 


For  example,  the  Ontario  Court  (General  Division)  in  Toronto  currently  require  the  following  documentation  to 

be  filed: 

•  an  original  petition  for  divorce; 

•  a  motion  of  record  consisting  of  a  table  of  contents,  requisition  and  notice  of  motion,  photocopy  of  the  petition 
for  divorce,  affidavit  of  the  petitioner,  any  supporting  documentation  such  as  a  financial  statement,  and  a  blue 
backing  page; 

•  an  original  or  certified  copy  of  the  marriage  certificate;  ami 

•  four  copies  of  the  draft  divorce  judgment,  backing  pages  for  each  copy  of  the  draft  divorce  judgment  and 
petition. 

Ontario  Civil  Justice  Review,  First  Report ,  supra ,  note  76,  at  282-83. 

Ibid.,  at  283. 
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very  successful  and  effective.  Adopting  the  less  formal  procedures  characteristic  of  Provincial 
Courts,  with  the  expanded  jurisdiction  of  General  Division,  has  made  the  Unified  Family 
Courts  more  accessible  than  General  Division,  and  given  it  a  more  expanded  jurisdiction  than 
Provincial  Court.  These  highly  specialized,  one-stop  family  courts  avoid  the  confusion  that 
results  from  the  division  of  jurisdiction  over  family  law  matters  between  the  Provincial  Courts 
and  the  General  Division.  Individuals  with  family  law  problems  need  only  go  to  one  court, 
with  one  set  of  procedures  and  one  set  of  forms.  Many  of  the  difficulties  and  confusions  of  the 
dual  court  system  (such  as  choosing  the  right  forum;  switching  forums  as  the  proceeding 
develops;  different  procedures;  different  court  forums)  are  thereby  eliminated.  Further,  these 
Unified  Family  Courts  have  the  advantage  of  duty  counsel,  which  within  the  dual  court  system 
is  available  only  in  Provincial  Court  and  not  in  General  Division. 

The  Unified  Family  Court  is  a  more  accessible,  efficient,  and  sensible  court  structure  for 
family  law.  We  echo  the  views  expressed  by  the  Civil  Justice  Review  and  the  Family  Law 
Working  Group,  among  others,  that  the  Unified  Family  Court  continue  to  be  expanded  across 
the  province  as  soon  as  possible. 

d.  Support  Services 

Cutbacks  to  court  administrative  budgets  have  forced  cutbacks  in  court  staff  and  support 
services.  As  discussed  above,  the  support  staff  that  was  available  in  Provincial  Courts  to  assist 
unrepresented  litigants  have  been  cut.  The  remaining  court  staff  are  under  considerable 
demands  from  unrepresented  litigants  to  provide  assistance  and  legal  advice— which  they  are 
not  qualified  to  provide.  Without  legal  representation,  as  we  have  argued  above,  unrepresented 
litigants  come  before  the  courts  with  little  to  no  documentation,  and  the  judges  are  forced  to  do 
considerable  intake  work,  in  order  to  ascertain  the  legal  problem  at  hand.  The  time  that  judges 
spend  on  intake,  on  filling  in  the  missing  details  in  pleadings  and  financial  statements,  is  not 
time  efficiently  spent  within  the  administration  of  justice.  Court  time  is,  in  relative  terms, 
expensive.  This  is  an  area  where  funding  additional  support  services  within  the  administration 
of  the  courts  might  actually  save  costs.  Providing  intake  officers  might  be  a  means  of  saving 
court  time  for  dealing  with  the  legal  issues  at  hand. 

A  proposal  for  setting  up  an  information  and  referral  officer  for  unrepresented  litigants 
was  recently  made  by  the  Provincial  Family  Court  at  311  Jarvis.  The  function  of  the  officer 
would  be  to  provide  information  and  offer  assistance  to  the  users  of  the  court.  The  officer 
would  evaluate  clients’  problems,  determine  the  kind  of  relief  sought,  refer  clients  to 
appropriate  agencies,  and  otherwise  assist  persons  seeking  guidance.  The  officer  would  meet 
with  litigants,  provide  information  on  the  various  avenues,  procedures,  and  alternatives 
available,  and  determine  if  litigants  should  be  diverted  to  other  available  resources  (other 
courts,  duty  counsel,  mediation,  or  other  agencies).  If  the  litigant  was  proceeding  to  court,  the 
officer  would  provide  the  appropriate  forms  to  be  completed  and  assist  the  litigant  in 
completing  those  forms. 

This  kind  of  information  and  referral  officer  could  provide  an  invaluable  service  to 
unrepresented  litigants,  and  could  at  the  same  time  allow  both  the  court  administration  staff 
and  the  judges  to  more  efficiently  (in  terms  of  cost  and  quality)  perform  their  respective  duties. 
While  some  of  the  proposals  that  we  have  suggested  for  redesigning  the  delivery  of  legally 
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As  discussed  above,  the  Australian  family  law  courts  provide  a  good  example  of  a  strong  and  effective  system  of 
family  law  courts,  with  highly  coordinated  services  for  individuals  with  family  law  problems. 
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aided  services  might  reduce  the  current  demand  on  court  staff  and,  in  turn,  free  up  court  time 
to  deal  with  the  issues  at  hand,  at  least  in  the  interim  if  not  also  the  long  term,  there  is  likely  to 
continue  to  be  high  numbers  of  unrepresented  litigants  in  the  system.  This  kind  of  support 
service  in  the  courts  might  be  able  to  address  those  unmet  legal  needs,  in  a  more  cost-efficient 
manner  than  under  the  current  system. 

The  cutbacks  to  a  range  of  other  support  services  are  also  undermining  the  overall  ability 
of  the  family  justice  system  to  deal  with  the  problems  of  both  legally  aided  and  unrepresented 
litigants.  For  example,  cutbacks  to  the  service  of  documents  has  created  enormous 
difficulties  for  the  administration  of  justice.  Documents  are  often  not  served,  or  improperly 
served,  leading  to  further  delays  and  confusion  in  the  system.  Restoring  the  funding  of  this 
crucial  step  in  the  process  would  eliminate  the  added  costs  that  have  arisen  from  these  delays. 

Similarly,  the  Office  of  the  Children’s  Lawyer  provides  invaluable  services  to  the  family 
justice  system:  independent  representation  of  children  at  the  request  of  a  judge,  and 
assessments  in  custody  and  access  cases.  These  services  promote  better  decisions  and  less 
litigation.  Recent  cutbacks  have  been  undermining  the  number  of  cases  and  the  extent  of 
services  that  the  Office  can  provide.  It  will  be  important  to  ensure  adequate  funding  of  the 
Office  of  the  Children’s  Lawyer  so  that  these  invaluable  services  can  be  continued. 

Each  of  these  court  support  services  provided  important  assistance  to  litigants  that  helped 
to  reduce  the  need  for  lawyers  and  the  amount  of  lawyer’s  time  required.  The  piecemeal 
nature  of  the  cutbacks  has  had  a  significant  impact  on  the  system  as  a  whole,  resulting  in  an 
increased  demand  for  the  more  expensive  parts  of  the  system:  courts  and  lawyers.  Restoring 
the  funding  of  some  of  these  court  support  services  may  in  fact  be  cost  effective  in  terms  of  the 
impact  on  the  system  as  a  whole.  Systemic  reform  needs  to  consider  the  overall  impact  of 
cutbacks  on  the  administration  of  family  law,  and  emphasize  the  need  for  a  much  higher 
degree  of  coordination. 

(iii)  Public  Legal  Education 

a.  Public  Information  Materials 

As  we  have  discussed  above,  we  believe  that  there  is  considerable  demand  and  need  for 
more  public  information  materials.  Public  legal  education  in  the  form  of  self-help  guides, 
informational  videos,  seminars,  and  pamphlets  would  all  be  of  considerable  assistance  for 
individuals  with  family  law  disputes.  Some  of  these  materials  might  be  able  to  assist  some 
individuals  to  represent  themselves  in  relation  to  very  simple  procedures  such  as  uncontested 
divorces.  Though  the  major  benefit  of  these  materials  lies  not  in  enabling  people  to  represent 
themselves,  but  rather  in  improving  litigants’  understanding  of  the  family  law  system.  Basic 
information  about  the  substance  and  procedure  of  family  law  will  allow  individuals  to  use 
whatever  limited  access  they  have  to  legal  advice  and  assistance  more  effectively.  Individual 
clients  will  be  able  to  ask  more  direct  and  focused  questions  of  their  lawyer.  They  may  be 
better  able  to  negotiate  the  steps  of  their  proceeding  when  they  are  not  receiving  full 
representation.  Family  law  litigants  may  also  be  better  prepared  for  settlement  discussions. 
Basic  information  about  the  family  law  system  will  convey  to  litigants  that  most  family  law 
disputes  are  settled,  not  litigated.  Videos,  seminars,  and/or  guides  can  provide  information 
about  the  relative  advantages  and  disadvantages  of  alternative  dispute  resolution  mechanisms 
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These  cutbacks  are  discussed  in  above  in  “The  Impact  of  the  Current  Cuts:  Unmet  Legal  Needs”. 


903 


available,  and  help  parties  themselves  decide  which  settlement  procedure  seems  to  offer  the 
most  promise.  Public  legal  education  cannot  replace  the  need  for  additional  legal  assistance. 
Also,  a  greater  emphasis  and  availability  of  this  kind  of  information  may  address  some  legal 
needs,  and  it  can  allow  whatever  legal  assistance  is  available  to  go  further  in  addressing  family 
law  needs. 

There  are  a  number  of  initiatives  underway  involving  public  legal  education.  Some  of  the 
community  clinics  provide  basic  information,  seminars,  and  how-to  guides  on  a  number  of 
family  law  issues.  As  we  discussed  above,  Simcoe  Community  Legal  Clinic  has  developed  a 
number  of  “ how-to ”  guides  for  family  law  litigants.  The  clinic  also  offers  seminars  to  help 
litigants  work  through  these  materials,  and  answers  additional  questions  in  relation  to  the  forms 
and  procedures. 

The  Family  Law  Working  Group  has  also  been  attempting  to  develop  a  video  that  would 
provide  information  about  the  process  of  divorce,  with  a  particular  emphasis  on  the  effect  of 
divorce  on  children,  and  how  divorcing  parents  can  minimize  the  negative  effects  on  their 
children.  The  video  is  to  include  basic  information  about  the  substantive  and  procedural 
dimensions  of  divorce,  as  well  as  information  about  mediation  and  other  alternatives  to  the 
court  process. 

Computer-assisted  legal  information  and  self-help  materials  are  also  being  developed  by  a 
number  of  public  and  private  actors.  In  British  Columbia,  for  example,  public  legal 
information  on  family  law  issues  has  been  made  available  through  the  Internet.  There  are  also 
a  number  of  software  packages  that  are  being  developed  in  the  private  sector  to  assist 
individuals  with  their  family  law  problems.  Although  these  computer-assisted  programs  are 
likely  to  be  the  least  useful  to  the  most  vulnerable  clientele  (that  is,  low-income  individuals 
with  family  law  issues,  who  are  unlikely  to  have  access  to  computer  technology  or  to  have  the 
necessary  computer  literacy),  these  programs  will  likely  continue  to  grow  in  availability  and 
popularity.  It  may  be  instructive  for  government  actors  in  the  administration  of  family  law 
justice  to  consider  this  avenue  of  public  legal  education.  It  may  be  an  area  for  effective 
partnerships  with  the  private  sector. 

These  public  legal  education  initiatives  are  important,  and  may  significantly  improve  the 
ability  of  individuals  who  have  access  to  these  materials  and  seminars  to  negotiate  their  way 
through  the  legal  proceedings.  We  would  strongly  endorse  the  initiatives  currently  underway. 
Although  many  of  these  educational  materials  may  not  be  helpful  to  the  most  vulnerable  legal 
aid  clientele,  an  increase  in  the  availability  of  information  may  help  reduce  at  least  some  legal 
needs.  We  encourage  the  Legal  Aid  Plan  to  make  materials  accessible  to  all  individuals  who 
seek  legally  aided  family  law  services. 

b.  Parenting  Education 

(1)  Overview  of  Programs 

Another  dimension  of  public  legal  education  that  has  become  increasingly  popular  in 
recent  years  are  seminars  and  courses  providing  information  about  divorce.  Under  the  rubric 
of  parenting  education,  many  jurisdictions  are  developing  a  broad  range  of  informational 
materials  and  courses  to  be  made  available  to  separating  and  divorcing  couples.  Some  of  these 
seminars/courses  are  of  a  fairly  general  nature:  a  few  hours  in  length,  and  provide  a  very  basic 
overview  of  the  legal  issues  and  procedures.  Others  are  more  intensive  in  nature:  they  include 
multiple  sessions,  and  more  breadth  and  depth  of  the  legal  and  emotional  issues  involved  in 
divorce.  Both  these  shorter  and  longer  sessions  are  increasingly  referred  to  as  parenting 
education. 
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A  number  of  studies  have  suggested  that  parenting  education  courses  might  offer 
considerable  promise  for  more  effective  resolution  of  parenting  disputes.  Parenting  education 
courses  are  educational  seminars  directed  at  helping  divorcing  and  separating  parents  identify 
their  legal  problems  and  begin  to  address  these  problems  in  ways  that  best  protect  the  interests 
of  their  children.  The  objective  of  these  programs  is  to  inform  parents  about  their  children’s 
needs  during  and  after  divorce,  and  to  assist  parents  in  examining  and  changing  their 
behavior.  Courses  tend  to  emphasize  the  problems  that  divorce  can  cause  for  children,  and 
the  proactive  steps  that  parents  can  take  to  minimize  these  problems. 

Parenting  education  programs  can  take  many  forms,  ranging  from  information 
dissemination  to  skills  training,  although  commentators  suggest  that  the  most  effective 
programs  are  video-based,  skills-oriented  courses.  Programs  in  the  United  States,  Australia, 
and  Canada  vary  considerably  in  length,  content,  and  focus.  Some  U.S.  jurisdictions  have 
moved  to  make  these  programs  mandatory,  while  others  have  remained  voluntary.  Some  of  the 
programs  are  single  sessions,  while  others  are  based  on  a  series  of  six-  to  eight- week 
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sessions. 

A  number  of  Canadian  jurisdictions  have  begun  to  experiment  with  parenting  education. 
For  example,  in  1995,  a  parenting  education  course  was  introduced  in  Manitoba  by  the 
Minister  of  Family  Services,  at  the  recommendation  of  Associate  Chief  Justice  Mercer, 
Family  Conciliation  Services,  the  Department  of  Justice,  and  the  Department  of  Family 
Services.  The  program  is  a  three  hour  session  available  to  all  separating  and  divorcing 
parents,  focusing  on  the  impact  of  divorce  on  children  and  their  parents.  The  Child  and  Family 
Services  Research  Group  at  the  University  of  Manitoba  has  been  monitoring  the  program.  The 
first  interim  evaluation  report  of  the  program  in  March  1996  (based  on  pre  and  post  program 
interviews  with  the  participants)  found  that  participants  expressed  a  high  satisfaction  rate  with 
the  program.  The  findings  also  indicate  the  need  for  early  intervention:  recently  separated 
individuals  viewed  the  program  as  more  helpful  than  individuals  who  had  been  separated  for 
more  than  six  months.  Further,  most  participants  were  of  the  view  that  the  parenting  education 
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program  should  be  mandatory. 

Alberta  has  been  offering  two-hour  voluntary  parenting  education  courses  since  1993.  In 
1996,  a  mandatory  pilot  project  was  introduced  in  Edmonton  sponsored  by  the  Department  of 
Justice,  the  Department  of  Family  and  Social  Services,  and  the  Court  of  Queen’s  Bench  of 
Alberta.  Any  parent  living  within  80  kilometers  of  Edmonton  who  wished  to  bring  an 
application  before  the  Court  of  Queen’s  Bench  in  a  divorce  action  on  a  question  of  child 
support,  custody,  or  access  was  required  to  attend  an  educational  seminar  entitled  “Parenting 
after  Separation”.  In  the  six-month  period  between  February  and  July  1996,  1,576  individuals 
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Canada,  Department  of  Justice,  Child  Custody  and  Access  Discussion  Paper  (1993),  at  27. 

Jack  Arbuthnot,  Donald  Gordon,  and  the  Centre  for  Divorce  Education,  “Divorce  Education  for  Parents  and 
Children”,  in  L.  Vandecreek,  ed.,  Innovations  in  Clinical  Practice:  A  Source  Book ,  Vol.  15  (Sarasota,  Fla.: 
Professional  Resources  Press,  1996). 

For  a  more  comprehensive  inventory  of  parent  education  programs  in  Canada,  see  Families  in  Transition, 
Children  of  Separation  and  Divorce:  An  Inventory  of  Canadian  Parent  Education  Programs  and  Resources 
(Family  Mediation  Canada  and  Health  Canada,  1997). 
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See  Manitoba  Civil  Justice  Review,  supra ,  note  182,  at  15-16. 
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attended  the  course.330  The  seminar  was  conducted  for  six  hours,  and  held  weekly  two  nights  a 
week.  The  course  evaluations  by  the  participants  were  very  positive.  At  the  conclusion  of 
the  six-month  trial  period,  it  was  recommended  that  the  course  be  implemented  in  every 
judicial  district,  and  that  attendance  be  made  mandatory  for  all  divorcing  parents.  Exemptions 
to  the  program  were  minimal— those  seeking  custody  incidental  to  a  restraining  order  in  cases 
of  domestic  violence,  cases  of  kidnapping,  and  unilateral  changes  in  de  facto  custody  are  the 
parties  who  do  not  have  to  attend  the  course  before  seeking  an  order.  However,  attendance 
was  recommended  within  two  months  of  any  order  granted. 

The  parenting  education  courses  that  have  been  implemented  in  a  number  of  counties  in 
Ontario  have  to  date  all  been  voluntary.  The  programs  vary  considerably  in  length  and  content. 
For  example,  the  County  of  Carleton  Law  Association  offers  a  six-part  course  entitled  “The 
Separation/Divorce  Experience”.  Each  session  addresses  a  specific  topic:  (1)  emotional  stages 
of  separation  and  divorce;  (2)  children,  families,  and  parenting  issues  (the  impact  of  separation 
on  children,  how  children  can  best  be  equipped  to  deal  with  their  new  circumstances,  and  how 
parents  can  continue  to  share  parenting  roles  and  responsibilities);  (3)  legal  rights  and  issues, 
the  role  of  lawyers  and  the  official  guardian  (an  overview  of  the  law  of  custody,  access, 
support,  and  property,  and  the  role  of  lawyers  in  the  resolution  of  family  law  disputes);  (4) 
mediation,  communication,  and  alternatives  to  the  legal  process  (alternative  dispute  resolution 
mechanisms,  communicating  with  a  spouse  during  and  after  the  separation  process,  and  the 
roles  of  mediators);  (5)  the  courts  (the  roles  of  courts  in  the  resolution  of  family  law  disputes); 
and  (6)  overview  and  discussion.  The  course  is  taught  by  a  broad  range  of  individuals  with 
expertise  in  the  various  stages  and  dimensions  of  family  breakdown,  including  judges  of  the 
Ontario  Court  of  Justice,  family  lawyers,  social  workers,  mediators,  and  counselors.  The  cost 
of  the  course  is  $80. 

A  much  shorter  parenting  education  course  is  offered  by  the  Mediation  Centre  of  Simcoe 
County.  The  course,  entitled  “Children  Count:  Parenting  Skills  for  divorcing  and  separating 
families”,  is  a  single-session,  three-hour  course.  The  course  addresses  the  impact  of  divorce 
on  children,  and  ways  of  assisting  children  to  deal  with  these  changes;  communicating  with 
children  and  spouses  during  the  separating  process;  and  creating  parenting  plans  and  strategies 
for  post-separation  parenting.  Emphasis  is  placed  on  educating  parents  about  the  negative 
impact  of  conflict  on  children,  and  on  finding  ways  to  increase  cooperation.  The  program 
specifies  that  parents  are  to  attend  separate  parenting  courses,  unless  both  parties  consent  to 
attending  the  same  course.  The  cost  of  the  course  is  $30. 

As  these  two  examples  demonstrate,  parenting  education  courses  can  take  many  forms. 
The  courses  can  be  longer  or  shorter  and,  accordingly,  more  or  less  ambitious  in  the  range  of 
legal  and  nonlegal  issues  that  they  address. 

In  1995,  the  Family  Law  Committee  of  the  Ontario  Court,  (General  Division)  Toronto 
was  invited  by  Mr.  Justice  Walsh  to  consider  the  possibility  of  adopting  a  process  in  family 


Exemptions  were  provided  for  individuals  who  sought  interim  custody  orders  incidental  to  an  ex  parte  restraining 
order  where  there  was  domestic  violence,  as  well  as  cases  of  kidnapping  and  unilateral  changes  in  de  facto 
custody. 
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On  a  scale  of  one  to  ten  with  ten  being  the  highest,  92.5%  of  participants  rated  the  course  at  seven  or  above. 
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law  based  on  the  new  Australian  model.  In  this  model,  litigants  would  be  required  to  attend 
an  informational  session  dealing  with  issues  of  separation/parenting  and  the  court  process  when 
they  commence  a  proceeding,  followed  shortly  thereafter  by  an  appointment  with  a  judge.  No 
motions  could  be  brought  until  this  initial  requirement  was  met.  The  proposal  is  based  on  the 
belief  that  an  information  session,  coupled  with  an  early  appointment  before  a  judge,  may 
together  act  to  reduce  and  streamline  litigation. 

In  February  1996,  the  Family  Law  Committee  established  the  Mandatory  Informational 
Program  Subcommittee  to  consider  how  such  a  mandatory  informational  session  should  be 
established.  The  Subcommittee  recommended  that  a  pilot  project  Mandatory  Informational 
Program  be  implemented  and  evaluated.  The  content  and  design  of  the  program  was  outlined 
in  very  general  terms.  The  information  session  would  be  conducted  by  a  lawyer  and  a  social 
worker,  for  a  three-hour  period,  twice  a  week.  In  order  to  keep  the  parties  apart, 
plaintiff/petitioners  and  respondents  would  be  slated  for  different  days  of  the  week.  The 
Mandatory  Informational  Program  Sub-committee  was  of  the  view  that  the  sessions  should 
address  the  emotional  stages  of  separation  in  divorce;  the  impact  of  separation  on  children  and 
the  ways  in  which  parents  can  help  children  cope  with  the  changes;  legal  rights  and  the  role  of 
the  lawyer;  mediation  and  alternatives  to  the  court  process;  and  the  role  of  the  courts.  A 


See  the  Report  of  the  Mandatory  Informational  Program  Sub-committee  (to  the  Family  Law  Committee  at  393 
University)  (February  4,  1997). 

The  Sub-committee  referred  to  the  outline  of  a  proposed  informational  video  dealing  with  family  law  proceedings 
produced  by  a  subcommittee  of  the  Joint  Committee  on  Court  Reform,  and  decided  that  decided  that  the  video 
outline  appropriately  outlined  the  information  that  litigants  would  need  to  better  understand  the  parenting, 
separation,  and  court  processes.  See  the  Family  Law  Video  Outline,  draft  (June  19,  1995). 

The  proposed  video  is  intended  to  provide  individuals  involved  in  family  disputes  with  information  about  the  legal 
and  emotional  processes  of  separation  and  divorce.  The  issues  to  be  addressed  are  to  include  custody  of  children, 
division  of  property,  debts,  support  for  the  children  and  the  parties,  living  arrangements  for  the  separated  family, 
and  the  emotional  difficulties  of  family  breakdown.  The  video  is  to  be  divided  into  five  segments,  and  is  to 
address  each  of  the  following  topics  and  questions: 

(1)  Emotional  stages  of  separation  and  divorce 

(i)  What  are  the  emotional  stages  of  separation? 

(ii)  How  do  these  stages  affect  the  ability  of  spouses  to  negotiate  and  settle  issues? 

(iii)  How  can  you  help  yourself  deal  effectively  with  these  stages? 

(2)  Children,  families,  and  parenting  issues 

(i)  What  is  the  impact  on  your  child  of  the  separation? 

(ii)  How  can  you  equip  your  children  to  adjust  to  the  new  circumstances? 

(iii)  How  can  you,  as  separating  parents,  continue  to  share  your  parenting  roles  and  responsibilities? 

(3)  Legal  rights  and  issues  and  the  role  of  the  lawyer 

(i)  How  can  you  best  deal  with  the  legal  issues  involved— custody,  access,  family  support,  and  the 
division  of  property? 

(ii)  How  can  you  select  a  lawyer  and  how  much  will  it  cost? 

(iii)  What  is  the  role  of  the  lawyer  in  the  settlement  or  trial  of  the  issues  between  you  and  your  spouse? 

(iv)  How  does  negotiation  fit  into  the  process? 

(v)  What  is  the  role  of  the  Children’s  Lawyer? 

(vi)  When  is  a  custody/access  assessment  appropriate  and  how  do  they  occur? 

(4)  Mediation  and  alternatives  to  the  court  process 

(i)  How  can  the  issues  between  you  and  your  spouse  be  resolved  without  turning  to  the  courts? 

(ii)  What  is  mediation  and  what  is  the  role  of  the  mediator? 

(iii)  What  other  alternatives  are  there  to  using  the  courts  to  resolve  family  matters? 

(5)  The  role  of  the  courts. 

(i)  How  does  the  court  system  work? 

(ii)  What  are  usual  steps  in  a  court  case? 

(iii)  What  is  the  judge’s  function  in  the  legal  process? 

(iv)  How  can  you  make  the  system  work  effectively  for  you?. 
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companion  program  dealing  with  parenting  issues  on  a  more  in-depth  basis  is  under 
consideration. 

Parenting  education,  and  other  family  dispute  informational  sessions  remain  at  an  early 
stage  of  development  and  experimentation  in  Ontario.  Evaluations  of  existing  programs  in  the 
United  States  and  other  Canadian  jurisdictions  suggest  that  these  programs  have  been  positively 
received.  Parents  who  have  taken  these  courses  express  a  high  level  of  satisfaction,  and  many 
family  judges  and  lawyers  are  of  the  view  that  the  courses  help  the  parties  reduce  conflict. 
There  is,  however,  very  little  empirical  data  available  on  the  impact  of  these  courses,  and 
further  study,  experimentation,  and  evaluation  of  these  programs  is  required. 

(2)  Policy  Issues 

There  are  a  number  of  issues  regarding  parenting  education  courses  that  will  require 
further  consideration: 

A.  Content  -  Parenting  education  should  address  the  range  of  legal,  social,  economic  and 
emotional  issues  that  children  and  their  parents  face  on  divorce.  It  should  not  be  seen 
as  a  form  of  marriage  counselling,  with  the  objective  of  preventing  divorce.  Further, 
attention  must  be  given  to  standardizing  the  content  of  these  programs,  and  ensuring 
that  the  options  facing  divorcing  parents  are  presented  in  a  fair  and  balanced  manner. 
For  example,  the  courses  should  not  simply  be  a  forum  for  the  promotion  of 
mediation  as  a  dispute  resolution  mechanism  but,  rather,  should  present  the 
advantages  and  disadvantages  of  mediation. 

B.  Qualified  Facilitators  -  Closely  related  to  the  content  is  the  issue  of  ensuring  that  the 
courses  are  conducted  by  qualified  professionals,  with  both  legal  and  nonlega! 
expertise  in  the  impact  of  divorce  on  children  and  their  parents.  Attention  would  need 
to  be  given  to  the  required  qualifications  to  ensure  that  facilitators  have  appropriate 
training  in  divorce  education. 

C.  Mandatory  versus  Voluntary  -  There  is  considerable  debate  about  whether  parenting 
education  should  be  mandatory  or  voluntary.  In  U.S.  studies,  most  parenting 
education  programs  have  been  found  to  be  mandatory.  Attendance  at  these 
mandatory  programs  is  often  required  for  parents  who  have  filed  their  initial  divorce 
petitions,  although  attendance  is  rarely  enforced  with  serious  sanctions.  The 
statutory  authority  for  parenting  education  courses  differs  across  states,  with  some 
states  specifying  the  courses  be  made  mandatory  for  divorcing  parents,  while  others 
authorize  discretionary  and/or  voluntary  programs,  or  authorize  local  courts  to 
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establish  these  programs. 

The  primary  justification  for  mandatory  programs  is  the  belief  that  absent  such  a 
requirement,  parents  will  not  attend.  Some  studies  have  suggested  that  parents  most  likely  to 
attend  voluntary  programs  are  those  parents  who  are  “likely  to  be  the  most  motivated  and 


Although  the  reported  percentages  vary  enormously,  from  56%  to  80%:  Arbuthnot  et  ai,  supra ,  note  326,  at 
18-12. 
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child-centered,  and  therefore  may  be  those  who  need  the  program  the  least.  They  are  also 
likely  to  be  more  affluent  and  better  educated” .  As  noted,  the  pilot  project  recommended  by 
the  subcommittee  of  the  Family  Law  Committee  of  the  Ontario  Court,  General  Division  would 
for  these  reasons  be  mandatory. 

If  these  programs  were  made  mandatory,  appropriate  exemptions  would  need  to  be 
provided.  For  example,  exceptions  should  be  designed  for  women  and  children  who  have 
experienced  violence.  Similarly,  if  these  courses  were  made  mandatory  before  any  motions 
could  be  heard,  provision  would  need  to  be  made  for  emergency  motions. 

(3)  Limitations 

There  are  serious  concerns  about  the  appropriateness  of  parenting  education  for  many 
divorcing  families.  For  example,  it  would  be  highly  inappropriate  for  women  and  children  who 
have  experienced  violence  and  abuse  to  participate  in  a  program  intended  to  promote  better 
cooperation,  participation,  and  shared  parenting  between  divorcing  spouses.  However,  it  may 
be  possible  to  design  a  course  that  would  specifically  address  the  legal  and  nonlegal  needs  of 
women  and  children  who  have  experienced  violence  and  abuse  that  would  improve  their  ability 
to  identify  their  legal  needs  and  negotiate  the  legal  system.  Such  a  course  would  have  a  very 
different  orientation.  Further,  it  must  be  recognized  that  many  women  will  not  initially 
disclose  abuse,  and  as  a  result,  may  be  streamed  into  the  regular  courses.  It  will  therefore  be 
important  to  ensure  that  the  regular  courses  do  address  issues  of  violence  and  the  potential 
impact  of  violence  on  the  process  of  dispute  resolution. 

There  is  also  some  reason  to  be  suspicious  about  the  potential  role  of  parenting  education 
courses  in  high-conflict  divorcing  families.  Research  has  begun  to  demonstrate  that  a 
percentage  of  divorcing  couples  are,  for  a  host  of  different  reasons,  simply  unable  to 
cooperate,  and  that  the  continuing  conflict  between  the  divorcing  parents  renders  any  emphasis 
on  shared  parenting  impossible.  It  is  unclear  whether  there  are  reliable  ways  in  which  such 
high-conflict  families  can  be  identified  in  advance,  and  routed  accordingly  through  the  family 
law  system.  Further  research  is  required  on  these  and  other  potential  limitations  of  parenting 
education  programs. 

(4)  Preliminary  Conclusions 

Parenting  education  courses  and  general  informational  sessions  may  offer  an  avenue  for 
reducing  legal  needs  among  low-conflict  divorcing  families.  The  courses  may  allow  these 
parents  to  better  identify  and  coordinate  their  children’s  needs,  and  thereby  preclude  the  need 
for  pursuing  litigation  to  resolve  their  custody  issues.  However,  it  is  important  to  emphasize 
that  these  courses  are  unlikely  to  provide  much  assistance  to  high-conflict  families,  where  full 
legal  representation  and  court  intervention  will  likely  be  required. 

It  will  be  important  to  ensure  that  separating  parents  are  able  to  attend  separate  parenting 
education  sessions.  It  will  also  be  important  to  address  issues  of  content,  qualifications  of 
course  instructors,  as  well  as  funding.  Low-income  families  may  simply  not  be  able  to  afford 
these  courses,  and  some  provision  should  be  made  to  subsidize  courses  for  low-income  clients. 

We  recommend  further  experimentation  and  evaluation  of  parenting  education  courses  in 
order  to  better  assess  their  role  in  the  reduction  of  parenting  conflict,  and  in  the  possible 
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reduction  of  family  law  legal  needs.  It  might  also  be  helpful  to  begin  to  distinguish  between 
general  informational  sessions  which  are  shorter  in  duration  (usually  a  single  session)  and 
provide  a  basic  overview  of  family  law  and  procedures,  and  intensive  parenting  education 
courses  which  are  longer  in  duration  (usually  two  to  three  sessions,  over  a  six-  to  eight-week 
period)  and  provide  more  focused  information  on  the  impact  of  divorce  on  children.  In  our 
view,  all  litigants  would  benefit  from  a  general  informational  session.  These  basic  information 
sessions  would  be  an  important  first  step  for  all  individuals  with  family  law  problems.  The 
parenting  education  courses,  on  the  other  hand,  would  be  useful  for  separating  and  divorcing 
couples  with  children,  where  custody  or  access  is  in  dispute.  Although  there  appears  to  be 
considerable  merit  in  these  courses,  they  are  more  time-consuming,  and  more  costly.  Further, 
some  exemptions  would  need  to  be  provided  to  ensure,  for  example,  that  women  and  children 
who  have  experienced  violence  and  abuse  are  not  required  to  take  courses  that  emphasis 
cooperation,  mediation,  and  communication  with  their  abusers.  There  would  also  need  to  be 
further  consideration  of  whether  high-conflict  families  stand  to  benefit  at  all  from  these 
courses,  or  whether  nothing  short  of  legal  assistance  and  judicial  intervention  will  resolve  these 
conflicts. 

(c)  Conclusion:  Potential  of  Systemic  Reforms  to  Reduce  Family  Law 
Needs 

There  are  a  number  of  important  initiatives  currently  underway,  and  others  under 
discussion,  for  reforming  the  substance  and  procedure  of  family  law  that  may  contribute  to  the 
reduction  of  legal  needs.  We  would  at  this  point  simply  reiterate  the  major  themes  of  our 
review  of  these  initiatives: 

(i)  Early  Legal  and  Judicial  Intervention 

The  various  initiatives  that  encourage  early  legal  intervention,  and  in  turn  early  judicial 
intervention  offer  the  most  promise  for  ensuring  that  family  law  disputes  settle  as  early,  fairly, 
and  inexpensively  as  possible.  Recent  initiatives  that  emphasize  this  early  intervention,  such  as 
mandatory  informational  sessions  and  case  conferences  before  any  motions  (except 
emergencies)  can  be  brought  should  be  supported  and  monitored. 

(ii)  Mediation  Not  a  Panacea 

Mediation  may  have  an  important  role  in  assisting  some  family  law  litigants  resolve  their 
disputes.  Nevertheless,  it  is  not  and  cannot  be  a  panacea  to  family  law  problems  and  needs. 
Many  family  law  disputes  will  require  judicial  intervention,  and  cannot  be  completely  diverted 
away  from  the  court  system.  Further,  when  mediation  is  done  properly,  with  the  appropriate 
lawyer  assistance  and  protections  for  \uilnerable  parties,  it  remains  unclear  whether  it  will 
provide  any  cost  savings. 

(iii)  Case  Management 

When  family  law  disputes  do  enter  the  judicial  arena,  case  management  will  be  an 
important  means  of  ensuring  against  delays  and  encouraging  the  parties  to  settle  their  disputes, 
within  the  boundaries  established  by  the  case  management  judge.  The  early  judicial 
intervention  provided  by  case  management  will  be  particularly  essential  for  resolving  high 
conflict  disputes— that  is,  where  the  parties  are  unable  to  settle  the  dispute  themselves,  and 
where  mediation  of  the  dispute  would  be  inappropriate. 
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(iv)  Public  Legal  Education 

A  greater  emphasis  on  and  availability  of  educational  materials  can  only  help  individuals 
with  family  law  disputes  understand,  negotiate,  and  ultimately  resolve  their  family  law 

problems. 

(v)  Coordination 

There  is  a  need  for  much  greater  coordination  within  the  family  law  justice  system.  The 
financial  cutbacks  to  individual  programs  have  been  done  with  little  view  to  the  overall  and 
long-term  impact  on  the  delivery  of  family  law  justice.  Short-term  financial  demands  are 
leading  to  the  cutbacks  that  may  only  increase  the  medium  and  longer-term  social  costs.  Much 
greater  attention  needs  to  be  given  to  the  impact  of  cutbacks  on  the  family  law  justice  system 
as  a  whole.  Similarly,  the  various  positive  initiatives  that  we  have  described  in  this  section  are 
being  pursued  in  a  piecemeal  fashion,  by  a  host  of  different  actors  within  the  system.  These 
very  encouraging  initiatives  could  also  benefit  from  greater  coordination  within  the  family  law 
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justice  system  as  a  whole. 

(vi)  Continued  Need  for  Legal  Assistance 

Finally,  we  would  reiterate  that  none  of  these  systemic  reforms  can  eliminate  the  need  for 
legal  assistance— for  lawyers— to  be  involved  in  the  family  law  system.  As  we  have 
emphasized  throughout  our  report,  family  law  is  law.  It  is  a  complex  legislative  regime,  with 
very  high  stakes  for  the  individuals  involved.  While  systemic  reforms  to  the  substance,  and 
particularly  the  procedure,  of  family  law  may  be  able  to  simplify  the  system  to  some  degree,  it 
will  not  change  the  fact  that  family  law  disputes  raise  real  legal  issues.  For  most  of  the 
systemic  reforms  to  have  any  real  effect  in  reducing  the  time  and  cost  of  family  law  disputes, 
lawyers  will  necessarily  continue  to  have  a  major  role  in  the  process. 
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Again,  the  Australian  family  court  system  provides  a  good  example  of  a  highly  coordinated  initiative  to  address  a 
broad  range  of  family  law  needs,  including  mediation  and  conciliation,  simplified  rules  and  forms,  and  numerous 
public  legal  education  programs,  within  a  coherent  institutional  setting. 
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1.  INTRODUCTION 

The  poor  are  obviously  not  a  homogenous  group,  yet  for  the  purposes  of  thinking  about 
future  directions  in  legal  aid,  it  is  important  to  attend  both  to  differences  amongst  “the  poor” 
and  to  several  broad  commonalities  “the  poor”  experience  in  relation  to  law.  I  begin  the  paper 
by  examining  several  of  these  commonalities— experiences  of  marginalization,  dependence, 
and  consequent  vulnerability,  the  pervasiveness  of  the  law,  the  multidimensional  nature  of 
legal  problems,  the  systemic  nature  of  legal  problems,  and  the  impediments  to  seeking  legal 
redress.  From  this  review  of  “commonalities”  with  respect  to  experiences  of  law,  one  can 
readily  discern  several  of  the  pressing  legal  needs  of  the  poor,  particularly  in  relation  to 
income  support  programs  and  housing. 

I  then  examine  some  of  the  many  differences  amongst  “the  poor”  which  arise  as  a  result 
of  race,  gender,  disability,  and  other  social  locations  that  generate  discrete  and  pressing  legal 
needs.  I  argue  that  a  legal  aid  scheme  ought  to  be  attentive  to  both  the  commonalities  of 
experience  reviewed  at  the  outset  of  the  paper,  as  well  as  to  the  discrete  needs  of  particular 
groups.  In  this  context  I  also  consider  competing  understandings  of  the  concept  of  “poverty 
law”  and  ultimately  conclude  that  this  term  ought  not  to  be  used  as  the  basis  for  coverage 
under  a  new  legislative  regime  since  there  is  a  substantial  risk  that  many  of  the  most  pressing 
legal  needs  of  particular  communities  will  go  unmet.  In  coming  to  this  conclusion  I  assess 
some  of  the  normative  justifications  underpinning  my  argument  for  coverage  of  those  legal 
needs  that  frequently  arise  by  virtue  of  low-income  status,  as  well  as  those  that  arise  in  relation 
to  membership  in  particular  disadvantaged  groups. 

The  next  section  of  the  paper  provides  a  brief  historical  overview  of  the  coverage  of  these 
areas  of  legal  needs  under  the  Ontario  Legal  Aid  Plan.  It  also  reviews  in  some  detail  the 
observations  of  Mr.  Justice  Grange  in  his  report  on  clinical  funding  with  respect  to  appropriate 
delivery  models  for  meeting  the  diverse  legal  needs  of  low-income  persons. 

The  present-day  clinic  system  is  described  in  detail,  with  particular  attention  given  to 
community  governance.  I  argue  that  community  governance— the  retention  of  local  community 
boards— is  integral  to  the  identification  of  the  legal  needs  of  communities,  as  well  as  to 
innovation  and  responsiveness.  I  then  consider  several  issues  that  are  crucial  to  the 
preservation  of  both  the  clinic  mandate  and  clinic  model:  these  include  ensuring  accountability 
to  the  community;  ensuring  accountability  to  the  funder;  and  ensuring  that  the  place  of  clinics 
within  the  overall  governance  structure  of  a  legal  aid  plan  does  not  threaten  their  survival. 
These  issues  are  crucial  if  clinics  are  to  be  preserved  not  only  in  theory  but  in  practice. 

Finally,  I  examine  three  somewhat  discrete  topics:  the  role  of  clinics  in  criminal,  family 
and  immigration  law;  comparators  of  clinics  in  other  jurisdictions;  and  student  legal  aid 
societies. 

2,  “POVERTY  LAW”  MANDATE 

(a)  Low-Income  People  —Six  Broad  Observations 

The  life  experiences,  needs  and  interests  of  poor  people  vary  widely  as  they  are  not 
homogenous  group— a  point  to  which  I  will  return  shortly.  Yet  there  are  several  observations 
about  the  broad  category  of  “the  poor”  that  can  usefully  be  made.  First,  while  the  courts  have 
divided  on  the  question  of  whether  “poverty”  itself  is  an  analogous  ground  under  section  15  of 
the  Canadian  Charter  of  Rights  and  Freedoms ,  it  is  clearly  the  case  that  persons  who  belong  to 
enumerated  classes  under  section  15  are  over-represented  amongst  the  poor.  So,  for  example, 
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persons  with  disabilities,  the  young,  the  aged,  women  (particularly  women  who  are  single 
mothers  with  children  under  18),  and  persons  belonging  to  particular  racial ized  groups  are 
over-represented  amongst  the  poor.  This  correlation  is  not  simply  coincidental.  As  Supreme 
Court  jurisprudence  has  recognized,  persons  belonging  to  one  or  more  of  the  enumerated  or 
analogous  groups  under  section  15  have  suffered,  and  suffer,  exclusion,  discrimination, 
negative  stereotyping,  oppression,  and  the  disadvantages— including  poverty— which  are  their 
consequences.5  Moreover,  notwithstanding  the  ambivalence  of  the  judiciary  with  respect  to  the 
question  of  whether  “poverty”  (or  another  low-income  identifier,  such  as  receipt  of  social 
assistance)  is  an  analogous  ground  under  section  15  of  the  Charter ,  it  is  abundantly  clear  that 
those  who  are  poor  are  stigmatized,  blamed,  stereotyped,  excluded,  and  marginalized.2 

The  second  broad  observation  to  be  made  is  that  poor  persons  are  often  dependent  on 
others  for  life’s  necessities,  and  are  thus  in  a  situation  of  vulnerability.  For  some,  vulnerability 
arises  because  of  their  dependence  upon  particular  caregivers  (in  the  context  of  mental  health 
institutions,  long-term  care  facilities,  or  within  the  home,  for  example)  and  their  lack  of 
resources  to  afford  the  option  of  exit.  For  others,  vulnerability  arises  because  of  dependence 
upon  a  particular  income  support  program  for  the  basic  necessities  of  life.  This  vulnerability 
means  that  “beneficiaries”  are  unlikely  to  challenge  decisions,  actions  taken,  or  behaviours 
engaged  in.  It  also  means  that  such  persons  are  vulnerable  to  abuses  of  power  (including,  of 
course,  powers  granted  by  law).  This  is  not  to  suggest  that  abuses  of  power  by  care  providers 
or  by  income  support  workers  are  pervasive,  but  there  is  no  doubt  but  that  they  occur 
frequently.  As  Douglas  Ewart  has  observed,  poor  people  are  subject  to  hosts  “of  laws  and 
powers  and  abuses  of  power  which  are  unknown  to  a  person  of  relatively  modest  means,  and 
which  are  not  understandable  when  viewed  from  that  vantage  point”.3 

Dependence  and  vulnerability  also  connect  up  with  the  third  observation  to  be  made:  the 
relationship  of  the  poor  to  the  law.  There  are  two  significant  points  here.  As  the  realities  of 
dependence  and  vulnerability  might  suggest,  the  “law”  frequently  occupies  the  contradictory 
space  of  both  friend  and  foe  of  the  poor— a  friend  in  that  it  may  provide  for  vital  needs 
(welfare  assistance,  for  example)  and  protection  (against  self-incrimination,  for  example),  but 
simultaneously  a  foe,  because  of  its  intrusiveness  (random  home  searches,  requirements  to 
produce  confidential  therapeutic  records,  for  example)  and  because  of  the  vulnerabilities  it 


The  Parkdale  Community  Legal  Services  submission  to  the  Ontario  Legal  Aid  Review  notes  the  contrast  between 
the  negative,  stereotypical  images  of  their  clients  represented  in  the  media  and  the  reality  that  their  “clients  are 
not  infrequendy  heroic  in  the  face  of  daunting  life  challenges,  invariably  appreciative  of  our  assistance  and  often 
a  source  of  inspiration” . 

See  Social  Assistance  Review  Committee,  Transitions  (Ontario:  Queen’s  Printer,  1988),  and  Sheila  Turkington, 
“A  Proposal  to  Amend  the  Human  Rights  Code:  Recognizing  Povertyism”  (1993),  9  J.L.  &  Soc.  Poly.  134. 

J.  Douglas  Ewart,  “Hard  Caps:  Hard  Choices:  A  Systemic  Model  for  Legal  Aid”,  in  F.H.  Zemans,  P.J. 
Monahan  and  A.  Thomas  (eds.).  Report  on  Legal  Aid  in  Ontario:  Background  Papers  (North  York,  Ont. : 
Osgoode  Hall  Law  School,  York  University,  1997).  The  pervasiveness  of  exclusion,  discrimination,  and 
vulnerability  in  the  lives  of  low-income  persons  is  captured  by  many  of  the  submissions  received  by  the  Legal 
Aid  Plan  Review  Panel.  For  example,  the  Canadian  Mental  Health  Association  submission  describes  persons  with 
mental  illness  as  “among  the  most  vulnerable  in  our  society”,  who  are  “often  unemployed  and  have  difficulty 
finding  and  retaining  adequate  housing”.  The  submission  from  Justice  for  Children  and  Youth  describes  young 
people  as  “a  marginalized  group  with  little  power  or  financial  resources”  who  are  vulnerable  to  abuses  of  power 
and  who  frequently  lack  any  sense  of  entidement. 
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creates.  Thus,  poor  people  frequently  stand  in  an  ambivalent  position  with  respect  to  the  law. 
The  second  point  here  relates  to  its  intrasiveness  into  the  everyday  aspects  of  everyday  life:4 

For  me  the  law  is  all  over.  I  am  caught,  you  know;  there  is  always  some  rule  that  I’m  supposed  to 
follow,  some  rule  I  don’t  even  know  about  that  they  say.  It’s  just  different  and  you  can’t  really 
understand  (Spencer,  a  public  assistance  recipient). 

As  Austin  Sarat  observes,5  for  poor  people  the  law  is  often 

repeatedly  encountered  in  the  most  ordinary  transactions  and  events  of  their  lives.  Law  is 
immediate  and  powerful  because  being  on  welfare  means  having  a  significant  part  of  one’s  life 
organized  by  a  regime  of  legal  rales  invoked  by  officials  to  claim  jurisdiction  over  choices  and 
decisions  which  those  not  on  welfare  would  regard  as  personal  and  private. 

Such  decisions  may  include,  for  example,  how  to  wear  your  hair,  whether  to  share 
accommodation  with  a  person  of  the  opposite  sex  to  make  ends  meet  and/or  to  provide  a  sense 
of  security,  whether  to  form  a  heterosexual  relationship,  whether  to  pursue  your  spouse  or  the 
father  of  your  child  for  support,  what  employment  to  seek,  what  training  to  secure,  and 
whether  to  send  your  children  to  daycare.6  As  Stephen  Wexler  observed  years  ago,  the  poor, 
unlike  middle  or  upper  income  earners  whose  lives  are  characterized  by  discrete  and  limited 
contacts  with  the  law  (the  automobile  accident,  the  divorce,  the  will),  regularly  brush  against 
the  law’s  sharp  edges.7  Yet  notwithstanding  the  pervasive  legal  regulation  of  the  lives  of  the 
poor,  the  poor  are  largely  excluded  from  law’s  interpretive  community;8  they  rarely  participate 
in  either  the  making  of  the  law  (the  legislative  process)  or  its  interpretation  (the  judicial 
process).9 

A  fourth  important  observation  is  that  the  legal  problems  presented  by  the  poor  are 
frequently  multidimensional  in  nature,  both  in  their  legal  presentation  and  in  their  fundamental 
connection  to  other  social  and  economic  issues.  Consider,  for  example,  a  woman  who  has  left 
an  abusive  relationship  with  her  three  children.  At  the  most  general  level  she  needs  safety  and 
emotional  and  materia!  supports.  More  specifically,  she  needs  information  and  advice  about 
her  legal  rights  and  options  with  respect  to  many  areas  of  law:  criminal  (assault  charge,  peace 
bond);  family  (restraining  order,  custody,  support,  exclusive  possession);  civil  (damages  for 
battery);  social  assistance;  housing;  and  criminal  injuries  compensation.  She  will  likely  require 
legal  representation,  often  in  more  than  one  area  of  law.  All  of  this  she  needs  from  a  person  or 
persons  with  a  thorough  knowledge  of  abuse  and  of  the  law’s  potential  to  both  aid  and  harm  a 
woman  in  her  situation.  She  will  likely  need  counselling  and  support  throughout,  and  she  will 
often  require  medical  assistance.  These  she  needs  not  only  to  aid  in  her  healing,  but  also 
because  both  counsellors  and  medical  practitioners  are  potential  allies  in  her  legal  claims.  If, 


Austin  Sarat,  “ . . .  The  Law  is  All  Over” :  Power,  Resistance  and  the  Legal  Consciousness  of  the  Welfare  Poor” 
(1990),  2  Yale  I.  L.  &  Humanities  343  at  343.  His  working  title  for  an  earlier  draft  of  this  paper  also  seemed 
apt,  “Inside  the  Belly  of  the  Beast”. 

Ibid.,  at  345. 

See,  e.g.,  the  decision  of  the  Social  Assistance  Review  Board,  File  No.  Q-04-24-04  (1996  Marcuccio). 

Stephen  Wexler,  “Practising  Law  for  Poor  People”  (1970),  79  Yale  L.j.  104. 

Sarat,  supra,  note  4. 

I  return  to  a  discussion  of  this  below  in  the  text. 
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for  example,  she  is  a  sponsored  immigrant  and  seeks  to  avoid  the  operation  of  the  $100 
deduction  rule,  she  must  prove  that  the  breakdown  in  the  sponsorship  agreement  was  by  reason 
of  “family  violence”.10  Or  if  she  seeks  to  persuade  welfare  authorities  that  she  ought  to  be 
exempt  from  the  requirement  to  pursue  support  from  her  abusive  husband,  again  the  evidence 
provided  by  these  “experts”  will  be  crucial.11  We  could,  of  course,  extend  this  example  and 
develop  countless  other  examples. 

The  fifth  observation  pertains  to  the  systemic  nature  of  many  of  the  legal  problems 
encountered  by  the  poor.  This  often  arises  because  of  the  systemic  nature  of  discrimination.  A 
tenant  who  is  denied  housing  because  of  his  race,  his  disability,  or  his  receipt  of  social 
assistance,  for  example,  has  been  discriminated  against;  his  human  rights  have  been  violated. 
However,  his  is  not  a  discrete,  isolated  case.  Indeed  the  very  nature  of  discrimination  is  such 
that  it  is  his  (assumed)  membership  in  a  particular  group  that  leads  to  the  particular  denial; 
hence  many  others  will  suffer  similar  experiences.  Problems  may  also  be  “systemic”  in  a 
further  sense,  in  that  significant  numbers  of  persons  are  similarly  affected.  Consequently,  for 
example,  a  great  many  people  will  be  affected  by  the  definition  of  “spouse”  employed  in 
income  support  legislation.  If  this  definition  is  ambiguous  and  leads  to  inconsistent 
interpretations  by  various  persons  charged  with  implementing  the  legislation,  many  persons 
will  potentially  seek  clarification  of  its  meaning  by  challenging  decisions  through  appeal 
processes.  As  well,  if  the  definition  is  discriminatory  and  contrary  to  the  Charter ,  as  a  case 
recently  argued  before  the  Social  Assistance  Review  Board  contends,  the  lives  of  significant 
numbers  of  persons— but  women  in  particular— will  be  affected.12 

The  final  observation  is  one  which  has  been  well  articulated  by  Ewart:  “poverty  imposes  a 
bundle  of  disadvantages  which  make  that  issue  [the  legal  one]  and  its  resolution  much  more 
difficult  than  would  be  the  case  for  a  person  of  even  modest  means”.13  What  he  has  in  mind 
here  are  the  range  of  factors  that  make  both  the  identification  and  resolution  of  a  legal  dispute 
more  complex.  These  factors  include,  for  example,  the  lack  of  information  about  rights  and 
entitlements  on  the  part  of  poor  persons.  Poor  persons  often  do  not  possess  this  information  for 
a  variety  of  reasons:  the  rights  and  entitlements  are  embedded  in  statutes  and  regulations  that 
are  impossible  even  for  most  lawyers  to  figure  out  (general  welfare  assistance  and  family 
benefits,  for  example14)  and  little  effort  is  made  to  communicate  this  information  clearly  to 


Regulation  to  Family  Benefits  Act,  R.R.O.  1990,  c.  366,  as  amended  by  O.  Regs.  436/93  and  419/94.  Essentially 
these  amendments  to  the  regulations  penalize  persons  (usually  women)  who  are  sponsored  immigrants  and  not 
living  with  their  sponsor,  by  deducting  $100  from  the  benefit  amount  to  which  they  would  otherwise  be  entitled. 
The  $100  is  not  deducted  if  one  can  prove  that  the  reason  for  the  breakdown  in  the  sponsorship  was  family 
violence. 

Both  the  Regulations  under  the  Family  Benefits  Act,  supra,  note  10,  366,  s.  8,  and  the  Regulations  under  the 
General  Welfare  Assistance  Act,  R.R.O.  1990,  c.  537,  s.  4(3)(b)  require  applicants/recipients  to  make  reasonable 
efforts  to  obtain  compensation  or  to  realize  any  financial  support  to  which  he  or  she  may  be  entitled.  The  failure 
to  do  so  can  result  in  the  reduction  of  benefits  or  in  the  denial  or  termination  of  assistance. 

Falkiner  et  al.  v.  Ministry  of  Community  and  Social  Services  and  the  Attorney  General  of  Ontario,  in  which  the 
new  definition  of  “spouse”  in  the  Family  Benefits  Act  and  the  General  Welfare  Assistance  Act  has  been 
constitutionally  challenged  under  both  ss.  7  and  15  of  the  Charter,  was  argued  before  the  Social  Assistance 
Review  Board  beginning  April  8,  1997.  This  case  was  first  argued  before  the  Divisional  Court.  The  majority 
found  that  the  case  should  first  have  been  heard  by  the  Social  Assistance  Review  Board.  Rosenberg  J.  in  dissent 
found  the  provisions  to  contravene  s.  15  of  the  Charter. 

Ewart,  supra,  note  3. 

See  Social  Assistance  Review  Committee,  supra,  note  2. 
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potential  beneficiaries;  even  when  information  is  created  it  may  not  be  accessible  (because  of 
illiteracy,  disability,  or  language  spoken  and  read);  or  it  may  be  unhelpful  because  it  does  not 
begin  with  the  informational  needs  of  the  intended  recipient,15  The  identification  of  legal 
problems  is  also  made  more  difficult  by  the  internalization  of  oppression,  when  persons  who 
are  oppressed  fail  to  see  themselves  as  potential  bearers  of  rights  or  entitlements.16 
Additionally,  problems  may  not  be  named  or  voiced  because  of  dependency  and  fears  of 
retaliation.  All  of  these  factors  mean  that  poor  people  are  less  likely  to  name  a  harm,  to  blame 
another  for  it,  or  to  voice  a  grievance  to  the  alleged  perpetrator.  In  other  words,  they  are  less 
likely  to  engage  in  the  “naming,  blaming,  claiming  process”;  the  necessary  requisites  to  the 
Identification  of  a  legal  claim.17 

(b)  Legal  Needs  of  Low-Income  People 

From  these  broad  observations  one  can  readily  discern  some  of  the  pressing  and  pervasive 
legal  needs  of  the  poor.  Legal  needs  frequently  arise  in  relation  to  income  support  programs, 
such  as  family  benefits,  general  welfare  assistance,  employment  insurance,  Canada  pensions, 
and  workers’  compensation.  Issues  of  eligibility,  benefit  levels,  and  terminations— the 
resolution  of  which  often  turn  upon  the  interpretation  of  complex  statutory  and  regulatory 
schemes— are  pervasive.  Without  legal  assistance,  statutory  rights  that  exist  to  provide  the 
absolute  necessities  of  life  are  often  virtually  unenforceable.  Legal  needs  also  commonly  arise 
in  relation  to  another  of  our  basic  human  needs— shelter.  The  Federation  of  Metro  Toronto 
Tenants  Associations  notes  that  one-third  of  tenants  in  Ontario  in  1993  had  incomes  of  less 
than  $20,000.  As  such,  tenants  are  frequently  members  of  disadvantaged  groups:  “women; 
sole  support  parents;  youth;  people  with  mental  and  physical  disabilities;  injured  workers; 
social  assistance  recipients;  new  Canadians;  refugees;  people  of  colour  and  non-North 
American  cultures;  people  who  are  illiterate  or  poorly  educated;  the  elderly;  and  those  who 
move  from  the  streets  to  shelters  and  back”.18  As  the  Federation  points  out,  security  of  tenure 
is  integral  to  one’s  sense  of  belonging  to  a  community,  as  well  as  to  one’s  ability  to  work,  to 
pursue  education,  to  provide  for  one’s  dependents,  and  to  form  close  human  connections.  Yet 
poverty  often  makes  security  of  tenure  tenuous  at  best.  The  threat  of  loss  of  accommodation 
and  the  inability  to  purchase  other  accommodation  in  the  market  renders  many  low-income 
tenants  silent  about  the  conditions  in  which  they  live.  Moreover,  poor  persons  are  frequently 
discriminated  against  with  respect  to  housing,  both  on  the  basis  of  their  low-income  status  and 
on  the  basis  of  their  membership  in  other  disadvantaged  groups. 


For  a  fuller  discussion  of  these  ideas  see  Ian  Morrison  and  Janet  Mosher,  “Barriers  to  Access  to  Civil  Justice  for 
Disadvantaged  Groups”,  in  Ontario  Law  Reform  Commission,  Rethinking  Civil  Justice,  Vol.  2  (Toronto: 
Ministry  of  Attorney  General,  1996)  637. 

Lawyers  from  Justice  for  Children  and  Youth  noted  that  is  it  common  for  youths  to  believe  that  they  do  not  enjoy 
rights  or  entitlements.  More  particularly,  in  their  submission  to  the  Ontario  Legal  Aid  Review,  they  note  that  at 
present  16-  and  17-year  olds  are  being  told  by  welfare  workers  that  they  are  not  eligible  for  welfare  (when  indeed 
they  are  in  “special  circumstances”)  and  are  not  being  permitted  to  even  apply.  If  they  are  told  about  their  rights 
of  appeal,  they  feel  powerless  to  pursue  them,  and  they  assume  that  legal  advice  is  not  available.  When  youths 
simply  accept  what  they  are  told  by  welfare  workers  and  do  not  pursue  their  appeal  rights,  they  often  end  up  as 
homeless  street  children. 

See  William  L.F.  Felstiner,  “The  Emergence  and  Transformation  of  Disputes:  Naming,  Blaming,  Claiming...” 
(1980-81),  15  Law  &  Society  631. 

Federation  of  Metro  Toronto  Tenants  Associations,  submission  to  the  Ontario  Legal  Aid  Review. 
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While  many  poor  people  experience  legal  needs  in  relation  to  income  support  programs 

and  housing  (as  well  as  other  areas,  such  as  consumer  law  and  employment  law),  particular 

groups  of  disadvantaged  persons  will  often  share  discrete  legal  needs,  many  of  which  arise 

because  of  their  membership  in  certain  disadvantaged  groups.19  A  sense  of  the  range  and 

diversity  of  legal  needs  is  amply  demonstrated  by  the  activities,  and  submissions  to  the  Ontario 

Legal  Aid  Review  (hereinafter  Legal  Aid  Review  or  Review),  of  many  of  the  community  legal 
20 

clinics  in  Ontario.  The  submission  from  the  Metro  Toronto  Chinese  and  Southeast  Asian 
Legal  Clinic  notes  that  “persons  of  colour  and  immigrants  who  live  in  or  near  poverty  ...  have 
additional  legal  issues  which  stem  from  their  minority  status  in  our  society.  Many  of  them  are 
victims  of  racism  and  discrimination  both  within  and  outside  of  the  legal  system  and  therefore 
need  help  with  human  rights  matters.  Some  are  victims  of  police  misconduct  and  require 
representation  in  their  police  complaints.” 

Attention  to  the  legal  needs  of  communities  experiencing  discrimination  in  the  context  of 
the  criminal  justice  system  is  evident  in  the  activities  noted  by  the  Metro  Toronto  Chinese  and 
Southeast  Asian  Legal  Clinic,  Aboriginal  Legal  Services  of  Toronto,  and  the  African  Canadian 
Legal  Clinic  in  their  annual  applications  for  clinic  funding.  The  African  Canadian  Legal  Clinic 
worked  actively  within  its  community  to  respond  to  a  report  on  policing.  Aboriginal  Legal 
Services  of  Toronto  successfully  obtained  intervenor  status  before  the  Supreme  Court  of 
Canada  in  R.  v.  Williams .21  This  case  involves  an  Aboriginal  man  accused  of  robbing  a  non- 
Aboriginal  person.  At  trial,  defence  counsel  made  an  application  to  challenge  jurors  for  cause 
on  the  basis  of  bias  or  prejudice  against  Aboriginal  people.  The  trial  and  appeal  courts  both 
denied  the  application.  As  the  clinic  describes  in  its  application,  this  case  is  important  to  the 
community  it  serves  “not  only  because  of  the  criminal  law  aspects,  but  because  of  the  human 
rights  and  discrimination  issues”.  The  clinic  also  describes  its  involvement  in  an  adoption 
disclosure  case,  arguing  that  the  Minister  ought  to  exercise  a  statutory  discretion  to  contact  an 
adoptee  to  advise  him  of  his  aboriginal  ancestry.  The  clinic  notes,  “this  decision  is  very 
important  for  many  of  ALST’s  clients  and  potential  clients,  since  so  many  Aboriginal  peoples 
were  adopted  outside  the  Aboriginal  community,  and  are  now  seeking  Indian  status  and  other 
links  to  their  cultural  heritage”. 

Aboriginal  Legal  Services  of  Toronto,  the  Advocacy  Centre  for  the  Elderly,  and  the 
African  Canadian  Legal  Clinic,  in  their  funding  applications,  each  describe  their  participation 
in  various  coroner’s  inquests  in  which  they  sought  recommendations  that,  if  implemented, 
would  protect  members  of  the  constituencies  they  serve.  The  Advocacy  Centre  for  the  Elderly, 
for  example,  describes  its  role  in  representing  the  Alzheimer’s  Society  in  the  “Meadowcroft” 
inquest  into  the  deaths  of  eight  seniors  in  care.  Its  own  conclusion  that,  “had  the  Alzheimer’s 
Society  of  Ontario  not  retained  ACE  to  intervene,  it  is  likely  that  many  of  the  matters  of  key 
importance  to  care  home  tenants,  particularly  tenants  vulnerable  due  to  the  fact  that  they  suffer 
from  a  cognitive  impairment,  would  not  have  been  raised”,  is  well  warranted.  Its  expertise  on 


Historically,  more  legal  services  were  provided  by  Ontario’s  community  legal  clinics  in  the  area  of  landlord  and 
tenant  law  than  in  any  other  area  of  law.  In  recent  years  this  has  been  surpassed  by  social  assistance  (family 
benefits  and  general  welfare  assistance). 

These  activities  are  reported  in  the  annual  applications  submitted  to  the  Clinic  Funding  Committee  Staff.  I 
reviewed  the  “significant  activities”  section  of  the  reports  for  19%,  and  summaries  of  the  whole  of  the 
applications  of  1995  prepared  by  a  law  student,  Kumail  Karimjee. 

R.  v.  Williams  (19%),  138  D.L.R.  (4th)  vii  (S.C.C.). 
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the  issues  contributed  significantly  to  the  inquest.  Aboriginal  Legal  Services  of  Toronto 
participated  in  a  coroner’s  inquest  into  the  deaths  of  several  homeless  persons,  including  an 
Aboriginal  man.  Their  participation  led  to  several  Aboriginal-specific  recommendations,  which 
if  implemented,  would  positively  impact  upon  the  lives  of  many  urban  Aboriginal  persons. 

Justice  for  Children  and  Youth  and  the  Advocacy  Centre  for  the  Elderly  in  their 
submissions  to  the  Review  both  note  the  age-based  nature  of  the  law  they  practise.  The 
Advocacy  Centre  for  the  Elderly  submission  notes  that  “the  aging  process  brings  with  it  special 
legal  problems  that  younger  people  do  not  face  and  often  do  not  understand” .  They  note  that 
while  some  of  the  problems  are  the  same  as  those  faced  by  adults  of  any  age,  some  are  unique 
to  the  seniors’  population  as  they  relate  to  services  used  or  issues  that  arise  only  or  primarily  at 
an  older  age,  and  other  problems  could  be  experienced  by  adults  at  any  age  but 
disproportionately  impact  on  seniors.22  Accessing  legal  services  makes  a  significant  difference 
as  to  where  a  senior  lives,  the  amount  of  his  or  her  income  available  for  necessities,  the  degree 
of  his  or  her  independence,  and  his  or  her  quality  of  life. 

Of  course,  some  poor  people  will  have  legal  needs  in  relation  to  criminal  and  family  law. 
But  these  needs  generally  do  not  arise  by  virtue  of  their  low-income  status  or  by  virtue  of  their 
membership  in  particular  disadvantaged  groups.  Like  middle-  and  upper-income  earners,  poor 
people  sometimes  come  in  conflict  with  criminal  law.  Yet,  as  the  National  Council  of  Welfare 
reports,  most  poor  people  “have  never  been,  and  probably  never  will  be,  in  trouble  with  the 
law”.23  As  discussed  more  fully  later  in  the  paper,  this  does  not  mean  that  there  are  no 
criminal  or  family  law  issues  that  are  of  particular  concern  to  disadvantaged  groups.  As  noted 
above,  issues  of  systemic  racism  within  policing  and  the  criminal  justice  system,  and  legal 
resources  to  challenge  them,  are  of  fundamental  importance  to  racial  communities.  Systemic 
gender  issues  in  both  the  criminal  and  family  law  systems  are  also  of  deep  concern  to 
particular  communities.24 

(c)  Poverty  Law 

As  noted,  while  the  poor  do  experience  some  of  the  same  legal  problems  as  the  non-poor 
(criminal  and  family,  for  example),  many  of  the  legal  needs  of  the  poor  arise  largely  by  virtue 
of  their  poverty.  It  is  this  latter  category  of  legal  needs  that  is  frequently  referred  to  as 
“poverty  law”.  As  such,  the  term  “poverty  law”  is  often  invoked  as  a  shorthand  expression  to 
capture  those  areas  of  the  law  that  arise  largely  by  virtue  of  low-income  status,  the  pervasive 
legal  needs  described  above:  housing  issues;  income  maintenance  including  welfare,  family 
benefits,  employment  insurance,  Canada  Pensions,  and  workers  compensation;  work-related 


The  submission  also  makes  several  observations  about  seniors  which  track  those  at  the  outset  of  the  paper  about 
the  poor:  they  frequently  do  not  know  about  their  legal  rights  or  are  unable  to  assert  them,  and  problems  are 
almost  always  multidimensional  in  their  legal  and  social  presentation.  See  Review  of  the  Advocacy  Centre  for  the 
Elderly,  submission  to  the  Ontario  Legal  Aid  Review. 

Canada,  National  Council  of  Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Department  of  Justice,  1995)  at  9-10. 

While  affected  communities  clearly  have  an  interest  in  legal  resources  to  challenge  these  issues,  addressing 
discrimination  and  the  other  factors  which  contribute  to  disadvantage  is  of  interest  to  society  generally;  in  other 
words,  legal  resources  employed  to  address  disadvantage  benefit  us  all. 
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issues  including  employment  standards,  occupational  health  and  safety;  and  consumer  and  debt 
problems.25 

For  many,  this  meaning  of  “poverty  law”  is  too  limited,  and  because  this  is  the  meaning 
commonly  ascribed,  many  resist  the  term.  As  the  case  studies  reviewed  above  suggest  (and 
one  could  find  many  more  examples  of  this),  the  legal  needs  of  particular  communities  of 
disadvantaged  persons— while  they  may  include  those  usually  subsumed  under  the  above 
description  of  “poverty  law”— extend  well  beyond  these  areas.27  To  the  extent  that  we  organize 
legal  aid  around  categories  of  substantive  law— criminal,  family,  immigration,  poverty,  for 
example— and  poverty  law  is  understood  to  include  those  substantive  law  areas  most  endemic 
to  an  undifferentiated  category  of  poor  persons,  there  is  a  risk  that  the  legal  needs  most  central 
to  the  lives  of  many  low-income  persons  will  go  unmet. 

One  response  to  this  concern  is  to  press  for  an  even  more  expansive  understanding  of 
“poverty  law”  to  include  not  only  those  areas  of  law  which  impact  pervasively  upon  “the 
poor”,  but  also  those  legal  services  whose  goal  is  to  eradicate  economic  disadvantage  more 
generally.  From  this  vantage  point,  what  gives  the  term  coherence  is  economic 
marginalization;  any  legal  strategies  designed  to  address  the  root  causes  of  economic 
marginalization  (including,  imnortantly,  discrimination  in  any  realm  of  activity,  not  only 
economic)  are  “poverty”  law.2  Thus,  for  example,  a  legal  challenge  to  a  specific  instance  of 
discriminatory  hiring  (because  the  person  discriminated  against  is  put  at  risk  of  economic 
marginalization  by  the  discrimination),  as  well  as  legal  actions  aimed  at  the  eradication  of 
discrimination  more  broadly  (because  discrimination  puts  whole  groups  of  people  at  risk  of 
economic  marginalization),  would  both  be  examples  of  “poverty  law”  practices.  Case 
examples  from  the  work  of  Justice  for  Children  and  Youth  help  uncover  legal  strategies  in 
addition  to  those  challenging  discrimination  which  might  also  be  characterized  as  “poverty 
law”  practices;  but  they  also  reveal  the  limits  of  this  approach. 

Staff  at  Justice  for  Children  and  Youth  often  engage  in  legal  advocacy  aimed  at  getting 
youths  who  have  been  expelled  back  into  the  classroom.  This  legal  advocacy  has  obvious  links 


This  is  the  list  of  substantive  law  areas  provided  in  “Accessing  Justice:  A  Submission  by  Ontario  Community 
Legal  Clinics”,  a  submission  to  the  Ontario  Legal  Aid  Review. 

This  resistance  was  clearly  expressed  by  several  persons  with  whom  I  consulted. 

As  Richard  Abel  notes,  the  category  of  beneficiaries  defined  by  economic  indices  has  no  organic  coherence,  no 
necessary  unity.  See  Richard  Abel,  “Law  Without  Politics:  Legal  Aid  Under  Advanced  Capitalism”  (1985),  32 
U.C.L.A.  L.  Rev.  475. 

On  this  conceptualization  there  seems  to  be  no  principled  basis  for  leaving  out,  for  example,  criminal  or  family 
law  as  potential  areas  of  “poverty  law”  practice.  I  say  this  for  two  reasons.  First,  as  is  clearly  demonstrated  by 
the  practices  of  several  clinics,  systemic  discrimination  issues  in,  for  example,  the  criminal  justice  system 
(challenges  for  cause  in  jury  selection,  policing)  are  a  crucially  important  dimension  of  fighting  discrimination 
and  inequality  writ  large.  Second,  while  family  and  criminal  law  (like  employment  law)  affect  both  the  poor  and 
non-poor,  they  do  not  affect  them  alike.  There  are  important  poverty  issues  in  family  ami  criminal  law.  This  does 
not,  however,  necessarily  lead  one  to  the  conclusion  that  community-based  clinics  ought  to  be  routinely  involved 
in  the  provision  of  family  and  criminal  law  services,  as  I  discuss  more  hilly  later  in  the  paper. 

Many  activities  of  clinics  may  benefit  both  the  poor  and  non-poor  members  of  particular  communities  of  interest. 
For  example,  obviously  not  all  persons  with  disabilities  are  poor;  disability  intersects  with  other  aspects  of 
identity— race,  gender,  age,  etc.— to  produce  many  different  class  positions.  A  successful  legal  initiative  on 
behalf  of  a  low-income  person  with  a  disability  may  benefit  many  persons  with  disabilities  both  directly  and 
indirecdy.  Therefore,  legal  actions  which  flesh  out  the  meaning  of  the  legal  duty  to  accommodate,  for  example, 
may  directly  benefit  many  persons— low-income  and  other— in  their  efforts  to  secure  meaningful  employment. 
The  indirect  and  less  tangible  benefit  is  that  which  comes  from  challenging  negative  stereotypes  and 
discriminatory  attitudes  and  practices. 


922 


to  the  future  economic  status  of  youths;  without  completing  a  high  school  education  they  are 
far  more  likely  to  be  under-  or  unemployed  and  poor  in  the  future.  Since  this  legal  advocacy 
seeks  to  address  a  root  cause  of  potential  economic  marginalization,  it  too  is  an  example  of 
“poverty  law”.  Justice  for  Children  and  Youth  staff  also  undertake  legal  work  on  the  issues  of 
consent  to  treatment,  are  engaged  in  challenging  the  corporal  punishment  provisions  of  the 
Criminal  Code ,  and  frequently  negotiate  youths  into  the  care  of  a  child  welfare  authority  in 
order  to  protect  them  from  abuse  in  their  homes  or  on  the  street.  One  can  mount  a  plausible 
argument  that  the  current  state  of  the  law  with  respect  to  each  of  these  issues  is  in  some 
manner  connected  to  (and  reflective  of)  the  low-income  status  of,  and  the  relative  lack  of 
economic  power  enjoyed  by,  children  and  youths,  and  on  this  basis  claim  it  to  be  “poverty 
law”.  One  can  make  compelling  arguments  that  abuse  harms  children,  including  their  ability  to 
become  gainfully  employed  in  the  future,  and  on  this  basis,  claim  it  to  be  “poverty  law”.  But 
legal  actions  taken,  for  example,  to  protect  children  and  youths  are  defensible  in  their  own 
right  —protecting  innocent  persons  from  harm,  respecting  the  autonomy  of  youths— without 
having  to  ground  a  justification  for  legal  services  in  current  or  future  low-income  status.  Legal 
services  ought  to  be  provided  because  these  are  important  legal  issues  (important  because  they 
entail  compelling  moral  values  of  protecting  persons  from  harm  and  respecting  autonomy);  not 
because  one  can  establish  (weakly  or  strongly)  a  causal  link  to  future  low-income  status. 

The  above  discussion  suggests  the  limitations,  indeed  dangers,  of  using  either  of  these 
conceptualizations  of  “poverty  law”.  At  present,  the  term  “poverty  law”  appears  neither  in  the 
Legal  Aid  Act  nor  in  the  regulations.  Rather,  the  regulations  provide  for  funding  to  “enable  the 
clinic  to  provide  legal  services  or  paralegal  services,  or  both,  including  activities  reasonably 
designed  to  encourage  access  to  such  services  or  to  further  such  services  and  services  designed 

30 

solely  to  promote  the  legal  welfare  of  the  community,  on  a  basis  other  than  fee  for  service”. 
“Community”  is  defined  to  include  geographical  communities  and  communities  of  interest,  as 
well  as  the  general  public.  It  is  pursuant  to  this  regulatory  scheme  that  both  geographic  clinics 
and  “specialty  clinics”— to  address  the  particular  needs  of  identifiable  communities  of  interest 
or  devoted  to  particular  areas  of  law— have  been  funded.31  The  Clinic  Funding  Committee 
Submission  to  the  Review  notes  that  “[departures  from  the  core  areas  of  clinic  practice  are 
made  only  when  they  are  linked  to  pressing  needs  unique  to  a  particular  group  of  poor 
clients”.32  The  “core”  areas  of  clinic  practice  track  the  first  conceptualization  of  poverty  law 
reviewed  above.  It  is  the  notion  of  “pressing  needs  unique  to  a  particular  group  of  poor 
clients”— or  the  pressing  legal  needs  of  communities  of  interests— which  has  resulted  in  the 
provision  of  legal  services  under  the  Plan  in  the  diverse  areas  reviewed  above.  Thus  it  is  only 
through  this  regulation  that  “poverty  law”  of  any  sort  is  recognized  at  all,  and  only  through  the 
interpretation  given  to  it  by  the  Clinic  Funding  Committee  that  the  diverse  legal  needs  of 
particular  disadvantaged  groups  have  been  recognized.  This  leads  to  an  important  question: 


Regulations  under  the  Legal  Aid  Act,  R.R.O.  1990,  c.  710,  Part  IV,  s.  5(2). 

Note  that  funding  of  “specialty”  clinics  appears  to  have  been  what  Mr.  Justice  Grange  had  in  mind  in  his 
observation  that,  “wherever  there  is  a  community  of  interest  with  legal  needs  but  with  limited  resources,  there  is 
a  potential  home  for  a  community  law  project”:  Ontario,  Ministry  of  the  Attorney  General,  Report  of  the 
Commission  on  Clinical  Funding ,  The  Honourable  S.G.M.  Grange,  Commissioner  (Toronto:  October  25,  1978) 
[hereinafter  Grange  Report]. 

Clinic  Funding  Committee,  “A  Balanced  Accountability  Structure  for  a  Unique  Service”,  submission  to  the 
Ontario  Legal  Aid  Review  (March  1997). 
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assuming  that  “poverty  law”  is  not  the  appropriate  term  to  use  to  capture  the  legal  needs  of  the 
poor  that  ought  to  be  covered  by  the  Plan,  is  the  present  language  in  the  regulation  adequate? 
One  way  to  answer  this  would  be  to  examine  closely  the  current  clinic  system  to  attempt  to 
ascertain  whether,  in  fact,  a  conceptualization  of  poverty  law  too  focused  on  economic 
disadvantage,  to  the  detriment  of  other  pressing  legal  needs,  has  dominated.33  Not  surprisingly, 
actors  within  the  clinic  system  hold  competing  views  on  this,  and  I  do  not  feel  well  placed  to 
contribute  to  this  particular  debate.  However,  another  way  to  approach  this  question  is  to  look 
into  the  future,  rather  than  the  past.  That  is,  rather  than  to  judge  whether  past  clinic  funding 
decision-makers  have  made  the  “right”  choices,  one  can  attempt  to  discern  the 
conceptualization,  and  more  specifically  the  criteria,  that  ought  to  guide  future  decision¬ 
makers.  When  approaching  the  question  in  this  way,  it  is  helpful  to  delve  more  deeply  into 
some  of  the  normative  justifications  for  legal  services  in  response  to  particular  legal  needs. 

(d)  Normative  Justifications 

Time  and  again  in  the  submissions  to  the  Legal  Aid  Review,  reference  is  made  to  the  need 
to  respect  and  protect  “basic  or  fundamental  human  rights”:  security  of  the  person  (including 
shelter,  food,  health,  education);  autonomy  (one’s  right  to  make  decisions  for  oneself); 
freedom  from  discrimination;  equality,  including  the  right  to  the  equal  benefit  and  treatment  of 
the  law;  liberty;  to  “belong”— to  families,  communities;  and  to  participate,  and  thus  take 
ownership  in,  the  legal  institutions  of  the  state.34  As  Ewart  notes,  “human  rights  are  not  only 
fundamental,  they  are  constitutional,  and  their  infringement  questions  the  rule  of  law  and  the 
core  premises  on  which  our  society  is  based”.35 

These  rights  or  values  are  frequently  at  play  in  the  legal  issues  that  permeate  the  lives  of 
the  disadvantaged.  Consequently,  for  example,  as  the  submission  by  the  Advocacy  Resource 
Centre  for  Handicapped  to  the  Review  notes,  “an  unjustly  committed  psychiatric  patient’s 
liberty  has  been  removed  as  completely  as  that  of  a  falsely  accused  convict  and  experiences 
much  greater  risk  of  intrusive  procedures  such  as  involuntary  medication  or  electro  convulsive 
therapy”.  Significant  security  of  the  person  interests  are  at  stake  in  cases  involving  access  to 
vital  income  supports  or  housing,  for  example.  Even  if  the  courts  ultimately  conclude  that 
section  7  of  the  Charter  does  not  confer  a  right  to  state  assistance,  that  the  interest  may  not  be 
recognized  constitutionally  does  not  undermine  its  moral  force.  Constitutional  privacy  interests 
are  at  stake  in  random  home  visits  in  the  welfare  context.  Constitutional  equality  interests 
pervade  the  lives  of  the  disadvantaged:  from  discrimination  in  housing  (based  on  receipt  of 
social  assistance,  family  status,  race,  gender,  disability)  to  challenges  to  jurors  for  cause.  In  a 
great  many  cases,  more  than  one  of  these  values  will  be  at  stake.  Consider,  for  example,  a 
case  reported  by  one  of  the  clinics,  and  a  not  uncommon  experience.  A  single  mother  in 
receipt  of  family  benefits  is  alleged  to  be  living  with  her  spouse.  The  investigation  was 
prompted  by  a  call  to  the  welfare  snitch  line  (while  it  is  impossible  to  ascertain  who  made  the 


Some  persons  are  of  the  view  that  this  in  fact  the  case:  minutes  from  the  Parkdale  25th  Anniversary  Conference 
Workshops  (November  15,  19%). 

See  the  submissions  of  the  Advocacy  Centre  for  the  Elderly,  Federation  of  Metro  Toronto  Tenants  Associations, 
Canadian  Mental  Health  Association,  and  LIFESPIN  to  the  Ontario  Legal  Aid  Review. 

Ewart,  supra,  note  3. 

Advocacy  Resource  Centre  for  the  Handicapped,  submission  to  the  Ontario  Legal  Aid  Review. 
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call,  it  is  not  uncommon  for  abusive  former  partners  to  do  so).  A  welfare  worker  conducts  a 
perfunctory  investigation  and  concludes  that  the  woman  is  living  with  a  spouse  (the  new 
definition  deems  a  person  to  be  a  spouse  if  he  or  she  is  of  the  opposite  sex  and  sharing 
accommodation;  it  is  extremely  difficult  to  rebut  the  presumption  in  light  of  the  definition  of 
spouse).37  Her  benefits  are  cut  off,  she  is  assessed  with  a  huge  over-payment,  and  charged 
criminally  with  fraud.  She  has  no  legal  basis  for  a  support  claim  against  her  alleged  “spouse” 
because  it  is  absolutely  clear  that  for  family  law  purposes,  this  person  is  not  a  spouse.  She  has 
no  money,  nowhere  to  turn,  and  three  children  to  support.  If  she  fails  to  provide  for  her 
children,  she  puts  herself  in  jeopardy  of  losing  custody  to  a  children’s  aid  society.  Her  security 
and  that  of  her  children,  is  fundamentally  compromised.  Her  liberty  is  at  stake.  Her  privacy 
has  been  violated. 

The  moral  autonomy  of  persons  is  respected  only  when  their  distinctive  legal  needs  are 
addressed.  Respect  is  obviously  undermined  by  stereotyping,  but  is  also  undermined  when  we 
consider  “the  poor”  as  a  generic  category.  As  the  case  studies  in  the  preceding  section 
revealed,  the  legal  needs  of  disadvantaged  persons  will  vary  depending  upon  their  race, 
disability  status,  age,  etc.  Acknowledgement  of  and  respect  for  these  differences  are  crucial 
both  to  ensure  equal  respect  and  to  ensure  equal  access  to  justice.  This  point  was  well- 
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expressed  by  the  submission  to  the  Review  by  the  Ontario  Human  Rights  Commission: 

[Tjhe  values  the  Code  stands  for  may  be  equally  applicable  to  the  goals  of  a  new  legal  aid  system. 
These  values  are,  in  essence,  the  recognition  of  the  dignity  and  worth  of  every  person  ‘so  that  each 
person  feels  a  part  of  the  community  and  able  to  contribute  fully  to  the  development  and  well-being 
of  the  community  and  the  Province’.  The  accessibility  of  affordable  needed  legal  services  would 
significantly  impact  upon  the  full  inclusion  of  disadvantaged  groups  into  our  society. 

The  conceptualization  of  “access  to  justice”  offered  by  Roderick  Macdonald  makes  a 
related  point.  As  Macdonald  has  noted,  “access  to  justice”  in  much  of  the  literature  tends  to 
focus  upon  accessing  legal  services  and  the  processes  of  institutionalized  dispute  resolution.  In 
so  doing,  the  authors  of  this  literature  seem  to  presuppose  that  accessing  a  lawyer,  or  a  forum 
for  institutionalized  dispute  resolution,  is  synonymous  with  accessing  justice.  Macdonald  then 
proceeds  to  unfold  why  this  conceptualization  of  access  to  justice  is  flawed.  As  he  notes,  much 
of  significance  in  law-making  happens  in  the  legislative  realm,  a  realm  from  which  the 
disadvantaged  are  as  systemically  and  pervasively  excluded  as  the  judicial  realm.  To  be 
deprived  of  participation  in  the  law-making  function— in  the  creation  of  legal  norms— works  a 
fundamental  injustice.  Equal  access  to  justice  and  equal  respect  of  persons— in  particular,  of 
the  unique  legal  needs  faced  by  members  of  disadvantaged  groups— requires  funding  for 
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participation  in  the  creation  of  legal  norms. 

Another  significant  dimension  of  accessing  justice  is  a  phenomenon  discussed  earlier  in 
the  paper.  As  noted,  frequently  those  who  are  the  most  disadvantaged  and  oppressed  are 
unlikely  to  identify  the  violation  of  a  legal  right.  Clinics,  for  example,  often  do  what  Lucy 


O.Reg.  410/95,  s.  1(3),  (4),  (5),  amending  R.R.O  1990,  c.  537. 

Ontario  Human  Rights  Commission,  submission  to  the  Ontario  Legal  Aid  Review. 

Roderick  A.  Macdonald,  “Access  to  Civil  Justice  and  Law  Reform”  (1990),  10  Windsor  Y.B.  Access  Just.  287; 
Ontario  Law  Reform  Commission,  Prospects  for  Civil  Justice,  study  paper  (Toronto:  Ministry  of  the  Attorney 
General,  1995).  For  a  fuller  discussion  of  the  concept  of  access  to  justice  in  relation  to  disadvantaged  groups,  see 
Morrison  and  Mosher,  supra,  note  15. 
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White  describes  as  “lawyering  in  the  third  dimension”;  that  is,  they  reach  back  into  the  chain 
of  naming,  blaming,  and  claiming,  assist  in  the  promotion  of  knowledge  about  rights,  and  help 
oppressed  persons  come  to  see  themselves  as  rights-bearers,  etc.:41 

[L]egal  aid  funding  is  not  about  compensating  lawyers,  but  about  giving  substance  to  rights,  or  as  it 
has  often  been  put,  ensuring  access  to  justice.  But  the  validity  and  importance  of  that  view  of  legal 
aid  funding  is  nowhere  more  apparent  than  in  the  workings  of  the  administrative  justice  system  of 
which  our  agencies  are  a  part.  The  administrative  justice  system  encompasses  many  agencies  which 
provide  or  enforce  benefits  or  legal  rights  or  interests  that  are  often  of  the  most  vital  importance  in 
individual  people’s  lives,  and  many  of  these  people  live  in  poverty... we  also  know  that,  for  people 
living  in  poverty  the  availability  of  rights  of  the  kind  enforced  by  administrative  justice  agencies 
frequently  cannot  be  known,  or  the  confidence  to  pursue  such  rights  cannot  be  mustered,  except 
through  access  to  help  from  professional,  legal -services  consultants...  In  short,  from  our  perspective 
we  believe  there  can  be  no  blinking  the  fact  that  restricting  access  to  legal  aid  equates,  effectively,  to 
the  destruction  of  rights. 

Rights  are  often  unenforceable  because  of  the  lack  of  knowledge  and  the  lack  of  means  to 
enforce  them.  Moreover,  rights  also  go  unenforced  because  they  are  disregarded  by 
bureaucracies  charged  with  their  implementation.  Just  as  counsel  for  the  criminal  defendant 
can  argue  that  s/he  acts  to  represent  not  only  the  interests  of  an  individual  accused  but  to 
ensure  that  the  police  act  fairly  and  lawfully,  that  Crown  prosecutors  do  not  abuse  the  plea 
bargaining  process,  and  that  the  fundamental  rights  of  the  accused  are  respected  throughout  the 
criminal  justice  system,  so  too  the  presence  of  advocates  within  the  social  assistance  system, 
the  employment  insurance  system,  etc.,  helps  to  ensure  that  actors  within  those  systems  act 
fairly  and  lawfully. 

The  importance  of  advocacy  services  to  perform  this  role  is  well  illustrated  by  the 
following  two  examples.  The  Divisional  Court  ruled  in  Director  of  Income  Maintenance  v. 
Lauriri 43  that  nothing  in  the  Family  Benefits  Act  prevents  a  child  from  being  considered  a 
“dependent”  of  more  than  one  person,  a  ruling  which  thus  permits  parents  who  are  separated 
or  divorced  and  who  share  custody  to  each  claim  the  child  as  a  dependent.  A  subsequently 
released  internal  Ministry  of  Community  and  Social  Services  directive  on  joint  custody  advises 
workers  that  the  government  “does  not  accept”  this  ruling.  The  Ministry  will  not  grant  sole 
supporrparent  benefits  to  two  parents  unless  ordered  to  do  so  by  the  Social  Assistance  Review 
Board.44  Absent  advocates  within  the  social  assistance  bureaucracy  to  communicate  this 
knowledge  to  potential  beneficiaries  and  to  challenge  the  wrongful  denial  of  benefits,  many 
persons  would  be  denied  benefits  to  which  the  court  has  found  them  to  be  entitled;  and 


Lucy  White,  “To  Learn  and  to  Teach:  Lessons  From  Driefontein  on  Lawyering  and  Power”,  [1988]  Wis.  L. 
Rev.  699. 

Letter  from  S.R.  Ellis,  as  chair  of  the  Workers’  Compensation  Appeals  Tribunal  and  president  of  the  Society  of 
Ontario  Adjudicators  and  Regulators,  to  then  Attorney  General  Marion  Boyd,  forwarded  to  the  Review. 

For  the  arguments  in  the  criminal  context,  see  Edward  Greenspan,  “The  Future  Role  of  Defence  Counsel”,  in 
A.N.Doob  and  E.L. Greenspan,  Perspectives  in  Criminal  Law:  Essays  in  Honour  of  John  LL.J.  Ewards  (Aurora: 
Canada  Law  Book,  1985)  205. 

(1995),  86  0.A.C.  30. 

The  Ministry  of  Community  and  Social  Services  policy  is  described  in  the  Community  Resource  Bulletin  3 
(March  5,  1997). 
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bureaucracies  would  be  permitted  to  flagrantly  disregard  the  law  (as  they  are  attempting  to  do 
in  this  instance). 

A  case  recently  heard  by  the  Social  Assistance  Review  Board45  dealt  with  a  situation  in 
which  a  welfare  recipient’s  benefits  were  terminated  for  a  three-month  period  for  his  alleged 
failure  to  comply  with  the  terms  of  an  “Ontario  Works”  program  (workfare).  The  Board 
concluded  that  procedures  set  out  in  the  regulations  and  in  the  guidelines  pertaining  to  “Ontario 
Works ’’—which  are  ostensibly  there  to  protect  welfare  recipients— had  not  been  followed.  As 
both  of  these  cases  make  clear,  simply  having  “rights”  on  paper  matters  little  if  those  charged 
with  their  enforcement  fail  to  respect  them  and,  indeed,  on  occasion  consciously  choose  to 
ignore  them. 

(e)  Legislative  Mandate  and  Foreshadowing  a  Model 

Where,  then,  does  this  lead  us  in  attempting  to  answer  the  question  of  whether  the  existing 
language  of  the  regulation  is  adequate?  One  important  implication  of  the  preceding  discussion 
is  that,  given  the  central  importance  of  the  legal  needs  described  above,  the  mandate  ought  to 
be  moved  from  the  regulations  into  the  statute.  The  advantage  of  the  current  language  in  the 
regulation  is  that  it  is  sufficiently  broad  to  permit  the  recognition  of  the  legal  needs  of  specific 
communities  of  disadvantaged  people.  Moreover,  it  is  not  dependent  upon  a  static  concept  of 
legal  need,  but  rather  creates  the  potential  to  respond  to  the  evolving  legal  needs  of 
communities.  The  danger  is  that  the  openness  of  the  language  could  also  be  employed  in  a 
narrow  and  restricted  way.  As  in  many  other  areas  of  legal  regulation,  one  is  faced  with  the 
dilemma  of  discretion.  It  may  well  be  appropriate  to  consider  statutory  language  which  more 
specifically  acknowledges  both  the  general  legal  needs  that  will  arise  by  virtue  of  low-income 
status,  but  also  those  needs  more  specifically  tied  to  membership  in  particular  communities  of 
disadvantaged  groups.  One  might  also  want  to  consider  statutory  language  which  captures 
some  of  the  normative  dimensions  of  this  work.  The  merits  of  moving  to  new  language,  as 
well  as  the  specifics  of  that  language,  is  a  matter  that  ought  to  be  fully  discussed  and  debated 
amongst  clinics,  the  Clinic  Funding  Committee,  and  community-based  groups. 

Let  me  briefly  pull  together  several  implications  from  the  preceding  discussion  for  service 
delivery  models.  A  model  will  need  to  be  able  to  identify  in  an  ongoing  way  the  needs  of  a 
particular  community;  it  will  explicitly  reach  back  into  the  chain  of  “naming,  blaming,  and 
claiming”  in  ways  attentive  to  the  many  impediments  to  these  preconditions  to  the  assertion  of 
a  legal  right;  it  will  take  seriously  vulnerability;  it  will  endeavour  to  fully  understand  the  lives 
of  those  it  seeks  to  assist;  it  will  seek  to  challenge  discrimination;  and  it  will  focus  on  a  broad 
conceptualization  of  access  to  justice,  including  the  participation  of  disadvantaged  persons  in 
the  shaping  of  legal  norms. 

3.  A  BRIEF  HISTORY  OF  4  POVERTY  LAW”  AND  THE  EVOLUTION  OF 

COMMUNITY  LEGAL  CLINICS 

By  1951  members  of  the  bar  and  the  government  had  come  to  recognize  that  the  existing 
system  of  representation  for  the  “indigent”,  based  as  it  was  upon  the  charitable  inclinations  of 
individual  lawyers,  was  failing  to  meet  existing  needs  for  legal  representation.  Thus,  in  1951, 
the  Ontario  government  introduced  the  first  statutory  legal  aid  plan  (the  Plan),  permitting  the 


45 


Board  File  Q0902-4Q,  heard  February  25,  1997. 
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Law  Society  of  Upper  Canada  to  establish  a  plan  to  provide  legal  aid.  The  Plan  was  essentially 
one  of  organized  charity,  dependent  upon  the  voluntary  and  charitable  contributions  of 
lawyers,  with  limited  funding  for  disbursements.  Subsequent  to  the  1951  Plan,  two  rights  were 
asserted:  lawyers  asserted  their  right  to  be  paid  for  their  services;  and  the  right  of  the  poor  to 
legal  representation  was  asserted  by  social  activists,  lawyers,  and  others.  The  Legal  Aid  Act, 
1967,  introducing  the  first  state-funded  legal  aid  program,  arguably  respected  both  rights  (at 
least  to  some  extent).  As  others  have  noted,  the  Plan  was  modelled  upon  the  fictitious  fee¬ 
paying  client  of  modest  means.  The  “client  of  modest  means”  was  used  as  the  reference  point 
for  the  determination  of  both  the  legal  aid  tariff  and  the  categories  of  service  to  be  covered.  It 
was  assumed  that  the  “client  of  modest  means”  would  pay  for  more  “serious”  criminal 
charges  entailing  a  loss  of  liberty  and  significant  civil  cases  in  the  higher  courts.46  Thus, 
coverage  was  extended  to  indictable  criminal  offences  and  civil  proceedings  before  the 
Supreme,  County,  or  District  Courts.  Other  matters  were  subject  to  the  discretion  of  the  local 
area  directors  of  legal  aid. 

The  conception  of  the  legal  needs  of  the  poor  which  underpinned  the  Legal  Aid  Act  was 
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challenged  by  the  emergence  of  community -based  legal  clinics  completely  outside  the  Plan. 
Mr.  Justice  Osier  was  appointed  in  1973  to  review  the  Plan.  He  recommended  a  mixed 
delivery  model,  incorporating  community-based  legal  clinics  funded  by  the  province.  In  1976 
the  first  “clinic  funding”  regulation49  was  introduced,  establishing  funding  for  clinics.  The 
regulation  provided  for  the  funding  of  “independent  community  based  clinical  delivery 
systems”.  “Clinical  delivery  systems”  were  defined  as  “any  method  for  the  delivery  of  legal  or 
para-legal  services  to  the  public  other  than  by  way  of  fee  for  service,  and  includes  preventive 
law  programmes  and  educational  and  training  programmes  calculated  to  reduce  the  cost  of 
delivering  legal  services”.  In  January  1976  the  Clinic  Funding  Committee  of  the  Law  Society 
recommended,  and  Convocation  approved,  the  funding  of  eight  clinics,  a  number  which  grew 
rapidly  to  31  by  1978-79.  As  the  then  Attorney  General  observed,  it  was  “obvious  that  these 
clinical  delivery  systems  are  meeting  a  need  which  has  not  traditionally  been  well  served  by 
lawyers”,  a  sentiment  subsequently  confirmed  in  a  resolution  of  the  Law  Society.50 

In  1978  Mr.  Justice  Grange  conducted  a  further  inquiry  into  the  legal  aid  plan.  His 
observations  I  review  in  some  detail  below,  but  for  the  purposes  of  this  brief  historical 
overview,  it  is  only  important  to  note  here  his  conclusion  that  the  Plan  ought  to  be  based  upon 
a  mixed  delivery  system,  incorporating  community  legal  clinics.  His  report  led  to  the  creation 


As  David  Dyzenhaus  notes  in  his  paper  prepared  for  the  Ontario  Legal  Aid  Review,  Normative  Justification  for 
the  Provision  of  Legal  Aid,  reproduced  in  Vol.  2  of  this  report,  there  is  no  consensus  that  “liberty”  ranks  as  the 
most  important  value  to  protect.  Indeed,  as  some  of  the  submissions  to  the  Review  argue,  there  are  strong 
arguments  to  justify  representation  for  a  first  offence  which  does  not  entail  the  potential  loss  of  liberty;  see,  for 
example,  the  submissions  to  the  Review  from  Parkdale  Community  Legal  Services,  Elizabeth  Fry  of  Simcoe 
County,  and  Metro  Toronto  Chinese  and  Southeast  Asian  Legal  Clinic.  Lawyers  from  Justice  for  Children  and 
Youth  made  a  similar  point  in  my  discussions  with  them. 

See  Mary  Jane  Mossman,  “Community  Legal  Clinics  in  Ontario”  (1983),  3  Windsor  Y.B.  Access  Just.  375. 

See  Larry  Taman,  “The  Legal  Services  Controversy:  An  Examination  of  the  Evidence”  (National  Council  of 
Welfare,  1971);  Mossman,  supra,  note  47;  Michael  Blazer,  “The  Community  Legal  Clinic  Movement  in 
Ontario”  (1991),  7  J.L.  &  Soc.  Pol’y  49;  Michael  Cormier,  “Legal  Aid  in  Ontario:  the  Function  of  Charity” 
(1990),  6  J.  L.  Soc.  Pol’y  102.  Regulation  557,  made  under  the  Legal  Aid  Act,  R.S.O.  1970,  c.  239. 

Regulation  557,  ibid.,  s.  148. 

See  Grange  Report,  supra,  note  31,  at  9-10. 
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of  a  new  clinic  funding  regulation,  setting  out  the  mandate  of  community  clinics  and  a  new 
funding  structure.  That  regulation,  now  Regulation  710,  Part  IV,  provides  for  the  funding  to  a 

clinic,  defined  as:51 

an  independent  community  organization  providing  legal  services  or  paralegal  services  or  both  on  a 
basis  other  than  fee  for  service... 

to  enable  the  clinic  to  provide  legal  services  or  paralegal  services,  or  both,  including  activities 
reasonably  designed  to  encourage  access  to  such  services  or  to  further  such  services  and  services 
designed  solely  to  promote  the  legal  welfare  of  a  community,  on  a  basis  other  than  fee  for  service. 

Since  that  time  the  system  has  grown  to  a  total  of  70  clinics,  although  the  goal  of  complete 
coverage  of  the  province  has  never  been  fulfilled  and  in  parts  of  the  province  there  is  no  access 
to  a  community -based  clinic. 

It  is  useful  to  examine  in  further  detail  several  of  the  observations  about  the  legal  needs  of 
low-income  people  and  appropriate  service  delivery  models  to  meet  those  needs  made  by  Mr. 
Justice  Grange.  His  report  is  not  only  of  historical  significance  given  its  impact  upon  the 
evolution  of  the  Plan— and  clinics  in  particular— but  offers  many  insights  which  are  as  relevant 

today  as  they  were  in  1978. 

As  Mr.  Justice  Grange  noted  in  his  1978  report  on  the  Plan,  “shortly  after  the  inception  of 
the  Plan...  it  became  apparent  to  the  discerning  and  it  later  became  universally  accepted  that 
there  were  in  the  Plan  serious  gaps”,  gaps  which  the  community-based  clinics  attempted  to  fill. 
As  Mr.  Justice  Grange  made  clear  in  his  report,  these  gaps  were  not  simply  voids  in 
substantive  areas  of  law  not  covered  by  the  Plan  (although  these  did  exist)  that  could  be 
remedied  by  extending  coverage  under  the  judicare  model.  Rather,  the  Plan  was  premised 
upon  more  fundamental  conceptual  gaps  in  its  comprehension  of  the  life  circumstances,  and 
thus  of  the  legal  needs,  of  the  poor.  Both  areas  of  coverage  and  the  model  for  the  delivery  of 
legal  services  reflected  this  failure  to  come  to  grips  with  the  legal  needs  of  the  poor;  the 
fictitional  fee-paying  client  of  modest  means  was  an  inadequate,  indeed  inappropriate,  referent 
point  for  the  fashioning  of  a  legal  aid  plan.  More  specifically,  Mr.  Justice  Grange  identified 
the  following  “gaps”  in  the  Plan  (I  first  set  out  his  text  and  then  provide  an  elaboration  of  the 
idea  expressed  by  his  text):52 

(a)  The  poor  were  not  always  aware  of  the  assistance  available  under  the  Plan,  or  even  of  their  legal 
rights,  and  if  they  were,  they  were  not  always  willing  to  seek  out  that  assistance  and  those  rights. 

The  judicare  model  (as  do  most  staff  models)  presupposes  clients  who  have  identified  a 
legal  problem  and  who  are  prepared  and  able  to  seek  out  assistance  (no  barriers  or 
impediments  exist)  for  the  resolution  of  that  problem.  This  may  well  be  a  fair  assumption  to 
make  where  someone  has  been  charged  with  a  criminal  offence  and  perhaps  in  some 
circumstances  where  one  has  decided  to  end  a  marital  relationship.  However,  as  noted  above, 
it  is  often  the  case  that  poor  persons  are  not  in  a  position  to  “name,  blame,  or  claim”.  Clinics 
recognize  this,  and  hence  see  community  outreach,  community  legal  education,  and  their 
visible  location  in  communities  as  crucial  to  bringing  the  law  to  poor  persons. 


51 


52 


Supra,  note  30,  s.  5(2) 

Grange  Report,  supra,  note  31,  at  1-3  in  particular. 
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As  early  as  1972,  the  Law  Society  acknowledged  the  inapprogriateness  of  this  assumption 
in  a  report  from  a  subcommittee  of  the  Legal  Aid  Committee.  The  authors  of  the  report 
noted  that  the  “man  of  modest  means”  concept  assumed  on  the  part  of  the  client  the  ability  to 
identify  legal  problems  in  a  timely  fashion  and  to  take  the  initiative.  This  concept,  the  authors 
concluded,  had  little  application  to  what  they  described  as  “preventative  law”.  This  notion, 
they  explained,  makes  contrary  assumptions  (that  is,  inability  to  identify  some  legal  problems 
and  failure  to  act)  thus  requiring  greater  initiative  by  the  profession. 

(b)  The  coverage  under  the  Plan  was  for  reasons  of  economy  and  legal  efficiency  limited  to  serious 
problems.  But  the  problems  of  the  poor,  though  not  serious  in  the  traditional  sense,  have  for  them 
very  serious  consequences.  For  example,  a  tenant’s  dispute  with  his  landlord  might  involve  very  little 
in  terms  of  dollars,  but  for  him  might  be  a  matter  of  survival. 

The  “traditional”  sense  of  seriousness  alluded  to  by  Mr.  Justice  Grange— indictable 
criminal  offences,  superior  court  family  law  issues— has  been  very  much  informed  by  the  life 
experiences  of  those  who  do  not  live  in  poverty.  For  one  with  resources,  these  reflect  the  kinds 
of  serious  legal  consequences  most  easily  imagined.  Because  those  of  us  with  resources 
frequently  take  for  granted  our  ability  to  survive  from  day  to  day,  because  we  are  not 
entrapped  in  the  laws  surrounding  income  supports,  and  because  we  may  have  limited  or  no 
knowledge  of  the  lives  of  particular  groups  of  disadvantaged  persons,  we  simply  fail  to  see 
those  dimensions  of  the  law,  and  of  legal  needs,  that  are  frequently  most  pressing  in  the  lives 
of  disadvantaged  persons.  This  is  not  to  suggest  that  criminal  and  family  law  are  not  of 
pressing  concern  to  low-income  people;  like  middle-  and  upper-income  earners,  low-income 
people  experience  criminal  and  family  law  problems  (although  how  these  legal  issues  play 
themselves  out  will  often  differ  along  class  and  other  dimensions).  In  sum,  the  original  Plan 
failed  to  recognize  those  areas  of  legal  need  most  relevant  to  the  lives  of  poor  persons. 

(c)  The  problems  of  the  poor  too  often  by  their  very  natures  fall  outside  the  traditional  skills  of  the 
private  Bar  and  have  come  to  be  known  as  poverty  Law.  They  include  such  matters  as 
Unemployment  Insurance,  Welfare,  Pensions,  Immigration,  Workmen’s  Compensation,  where  not 
only  advice  but  advocacy  is  sorely  needed  and  vital. 

These  observations  of  Mr.  Justice  Grange  reflect  the  reality  that  practice  in  these— and 
other— areas  of  law  impacting  upon  the  lives  of  disadvantaged  persons  requires  particular 
substantive  law  expertise.  Many  of  these  areas  of  legal  practice  are  governed  more  by  internal 
policies  of  particular  bureaucracies  than  by  specific  statutory  or  regulatory  provisions.54  Indeed 
it  is  extremely  difficult  to  gamer  any  sense  of  social  assistance  law  or  immigration  law,  for 
example,  without  regular  involvement  with  the  systems  that  are  responsible  for  their 
implementation.  As  argued  more  fully  below,  concentrated  expertise  in  particular  areas  of  law, 
or  with  particular  populations,  is  important  for  several  reasons:  quality  of  service  to  individual 
clients;  efficiencies  in  the  provision  of  services;  the  development  of  sound  law  reform 


Legal  Aid  Committee  (subcommittee  report).  Community  Legal  Services  (August  1972). 

Susan  Charendoff,  Mark  Leach  and  Tamara  Levy,  in  their  paper  prepared  for  the  Ontario  Legal  Aid  Review 
note  that  British  Columbia’s  Agg  report  suggested  a  general  consensus  that  private  bar  lawyers  had  difficulty 
understanding  issues  of  poverty,  race,  and  gender:  Legal  Aid  Delivery  Models  (March  6,  1997),  at  28, 
reproduced  in  Vol.  2  of  this  report.  See  also  Timothy  D.  Agg,  Review  of  Legal  Aid  Services  in  British  Columbia , 
report  prepared  for  the  B.C.  Ministry  of  the  Attorney  General  (Vancouver:  1992). 
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initiatives  (which  come  from  the  experience  of  seeing  how  the  laws  and  regulations  are 
actually  being  carried  out  in  practice  and  how  they  are  impacting  on  the  lives  of  clients). 

(d)  The  private  Bar  and  its  clients  know  that  it  is  sometimes  not  sufficient  merely  to  resolve  the 
immediate  problem.  Often  the  client’s  welfare  dictates  much  more.  He  must  know  the  dangers  in 
order  to  avoid  them  in  the  future  and  if  they  cannot  be  avoided,  he  may  have  to  combine  with  others 
to  attack  the  root  of  the  problem  which  perhaps  can  only  be  done  in  the  councils  or  legislatures  of  the 
land. 

Mr.  Justice  Grange’s  observations  here  endorse  the  need  to  provide  more  than  direct 
client  representation.  Here,  like  the  fee-paying  client,  poor  persons  benefit  from  what  some 
have  termed  “preventative  law”;  that  is,  from  knowledge  and  information  that  enable  one  to 
take  steps  to  avoid  a  legal  dispute  in  the  future.  His  comments  also  endorse  the  expansion  of 
legal  services  in  another  respect— a  role  in  law  reform.  Clinics  have  long  played  a  role  in  law 
reform:  initiating  particular  reforms  in  the  legislative  process  and  through  test-case  litigation; 
and  responding  to  the  reform  initiatives  of  government.  As  suggested  above,  the  knowledge 
that  clinic  workers  come  to  acquire  of  particular  areas  of  law,  of  the  problems  of 
implementation,  and  of  their  impact  on  clients,  contributes  importantly  to  the  development  of 
systemic,  structural,  and  sound  legal  reforms. 

(e)  The  coverage  provided  by  a  Legal  Aid  certificate  is  limited  to  assistance  in  respect  of  a  specific 
legal  problem.  But  often  the  legal  problems  of  the  poor  are  associated  with  and  cannot  be  divorced 
from  their  social,  economic,  and  personal  concerns. 

As  noted  earlier,  complicated  intersections  of  various  substantive  law  areas  and  of  the  law 
with  other  dimensions  of  the  social  and  political  context  characterize  the  “real  life”  problems 
which  many  clients  present. 

4.  THE  PRESENT-DAY  CLINIC  SYSTEM 

The  present-day  clinic  system  is  make  up  of  70  clinics.  Most  of  these  are  geographically 
based,  but  several  are  organized  around  communities  of  interest  (age,  disability,  race,  etc.) 
Clinics  operate  in  over  100  communities  (when  satellites  offices  are  considered),  but  14 
districts  in  Ontario  are  without  a  community  legal  clinic  (see  appendices  “B”  and  “C”  for  a  list 
of  clinics  and  of  the  areas  of  the  province  where  there  is  no  access  to  a  clinic).55 

As  the  chart  prepared  by  the  Clinic  Funding  Committee  (set  out  below)  indicates,  clinics 
in  1996  carried  37,097  files,  provided  summary  advice  in  147,636  matters,  made 
approximately  70,000  referrals,  conducted  2,055  public  information  sessions  (reaching  more 
than  72,000  people),  and  presented  792  briefs  or  submissions.  Two  cautions,  however,  apply 
when  reading  these  and  other  statistics  with  respect  to  the  clinics.  First,  as  the  discussion 
below  canvasses  in  some  detail,  these  statistics  reveal  only  limited  insight  into  the  impact  of 
many  clinic  activities.  So,  for  example,  many  climes  choose  cases  systemically,  providing 
representation  on  those  matters  which  may  well  have  a  positive  impact  not  only  upon  the 
individual  who  is  directly  represented,  but  upon  many  others  who  are  similarly  situated.  This 
case  will  show  in  the  statistics  as  only  “1”  case.  The  second  caution  to  underscore  is  that  as 
the  Clinic  Funding  staff  have  identified,  there  are  many  problems  in  the  processes  used  to 
gather  the  information  reported  by  these  statistics.  For  example  there  is  a  lack  of  consistency 


55 


This  is  taken  from  the  Clinic  Funding  Committee  submission  to  the  Review,  supra,  note  32. 
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between  matters  identified  as  case  files  and  those  identified  as  summary  advice;  the  swearing 
of  affidavits  in  one  clinic  may  be  counted  as  summary  intake  and  as  a  case  file  in  others. 
Clinic  Funding  staff  have  finalized  a  new  scheme  for  data  collection,  based  upon  new  (and 
defined)  categories  to  better  match  actual  clinic  practices,  and  this  new  system  is  expected  to 
be  in  place  as  of  January  1998. 56 


STATISTICS  1992-1996 


Year 

Files 

Summary 

Advice 

Referrals  to 

Public  Legal 
Education 

Briefs/ 

Submissions 

Private 

Bar 

OLAP 

Social 

Agencies 

Other 

Sessions 

Materials 

1992 

36,974 

166,066 

13,767 

17,501 

4,582 

41,374 

2,484 

451 

199 

1993 

38,132 

164,133 

12,769 

13,085 

4,044 

20,992 

1,962 

370 

1,056 

1994 

36,036 

170,494 

13,230 

10,256 

4,983 

50,166 

2,530 

353 

878 

1995 

35,607 

159,237 

11,932 

7,583 

4,145 

44,749 

2,394 

457 

945 

19% 

37,097 

147,636 

12,267 

6,060 

5,335 

45,825 

2,055 

638 

792 

Clinics  are  staffed  by  both  community  legal  workers  (who  represent  40  percent  of  the  total 
advocacy  staff  within  the  clinics)  and  lawyers  (60  percent  of  the  advocacy  staff).57  In  addition, 
board  members  (boards  are  discussed  in  detail  later  in  the  paper)  contributed  33,000  volunteer 
hours  of  service  in  1996.  While  who  serves  on  boards  will  vary  from  board  to  board  and  from 
year  to  year  in  light  of  the  annual  general  meetings  and  elections  held  each  year,  persons  from 
many  walks  of  life  are  represented  across  the  system:  caregivers,  physicians,  teachers,  social 
workers,  community  workers,  accountants,  labourers,  bakers,  lawyers,  librarians,  mechanics, 
students,  and  former  clients.  In  addition,  many  others  volunteer  their  time:  students,  members 
of  the  bar,  and  community  members  (see  Appendix  “D”  for  a  list  prepared  by  the  Clinic 

58 

Resource  Office  of  members  of  the  bar  who  contributed  their  time  to  clinics). 

In  1995-96  the  clinic  system  cost  a  total  of  $32.5  million,  just  slightly  more  than  ten 
percent  of  the  total  legal  aid  budget  of  $315.6  million.  Clinics  have  always  operated  under 
capped  budgets,  and  their  funding  has  been  frozen  since  1993. 59 


See  Community  Legal  Clinics  Statistics  Discussion  Paper  (19%),  and  letter  from  Clinic  Funding  staff  to  boards 
and  deans  (dated  November  29,  19%).  The  letter  also  encourages  boards  to  collect  demographic  data  which  may 
be  useful  for  planning  purposes  ( e.g .,  “if  a  high  percentage  of  your  clientele  is  aged,  you  will  want  to  ensure  that 
your  staff  are  well  trained  in  appropriate  areas  of  law,  and  may  wish  to  make  changes  to  your  case  selection 
policy),  and  for  outreach  purposes  (identifying  significant  demographic  groups  to  target)”. 

William  Bogart,  Colin  Meredith,  Danielle  Chandler,  in  their  paper  prepared  for  the  Ontario  Legal  Aid  Review, 
Current  Utilization  Patterns  and  Unmet  Legal  Needs  (May  1997),  reproduced  in  Vol.  2  of  this  report, 
recommend  the  gathering  of  more  detailed  statistics  from  the  clinics.  It  is  not  clear  whether  their  comments  in 
this  respect  are  in  relation  to  past  methods  employed  by  the  clinics  or  to  the  methods  now  being  phased  in. 

Clinic  Funding  Committee  submission,  supra,  note  32. 

One  clinic  reports  in  excess  of  2,000  volunteer  hours  from  students  am!  other  members  of  the  community. 

Clinic  Funding  Committee  submission,  supra,  note  32. 
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Clinics  are  not-for-profit  corporations,  managed  by  elected  boards  of  directors  who  are 
responsible  for  clinic  administration,  personnel  management  (boards  are  the  employers  of  the 
staff  of  each  clinic),  financial  management,  the  determination  of  legal  services  to  be  provided 
(both  the  choice  of  area  and  the  methods  or  strategies  to  be  used),  and  the  evaluation  of 
services.  The  day-to-day  management  of  each  clinic  is  the  responsibility  of  the  executive 
director  (a  member  of  the  staff).  The  Clinic  Funding  Committee,  a  subcommittee  of  the  Law 
Society  of  Upper  Canada,  is  responsible  for  the  administration  of  the  clinic  system  and  for 
establishing  policies  and  guidelines  to  ensure  the  high  quality  of  legal  services  within  the 
regulatory  mandate  and  that  public  funds  are  properly  accounted  for.  Its  powers  and  functions 
are  set  out  in  section  7  of  Regulation  71061  and  include  the  power  to  establish  policy  and 
guidelines  in  respect  of  the  funding  of  clinics;  to  require  clinics  receiving  funds  to  report  to  it; 
and  to  direct  the  staff  in  the  planning  and  development  of  clinics  and  the  clinic  system,  and  in 
the  development  of  resource  and  training  for  the  clinics.  The  Clinic  Funding  Committee  (CFC) 
is  made  up  of  five  persons,  three  of  whom  are  appointed  by  the  Law  Society  of  Upper  Canada 
and  two  by  the  Attorney  General.  At  least  one  person  appointed  by  each  of  these  constituencies 
must  be  a  person  associated  with  a  clinic.  The  CFC  determines  the  total  amount  of  money  to 
request  annually  from  the  Attorney  General  for  the  funding  of  the  clinics.  The  day-to-day 

carriage  of  CFC  functions,  including  decisions  in  the  first  instance  with  respect  to  funding  (an 
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appeal  lies  to  the  CFC),  is  undertaken  by  Clinic  Funding  staff. 

(a)  Strategies  for  Delivering  Services 

In  reviewing  the  clinic  funding  applications  for  1995  and  1996,  I  was  struck  by  the  range 
of  activities,  by  the  creativity  and  innovation  clearly  evident,  and  by  the  evidence  of  local 
responsiveness.  The  practices  of  most  geographically  based  clinics  are  heavily  weighted  in  the 
areas  of  social  assistance  (family  benefits,  general  welfare  assistance),  workers’  compensation, 
employment  insurance,  Canada  pensions,  housing  (landlord  and  tenant,  homelessness),  and 
consumer  problems— those  areas  of  law  which  impact  pervasively  upon  the  lives  of  poor 
persons.  In  the  context  of  this  work,  several  clinics  have  undertaken  important  initiatives  to 
provide  outreach  and  meaningful  service  to  particular  populations.  So,  for  example,  some  have 
designed  their  work  in  any  one  or  more  of  these  general  areas  to  reach  particular  new 
immigrant  populations  or  abused  women.  Clinics  also,  as  described  more  fully  below,  address 
these  areas  of  practice  not  only  through  individual  client  representation  but  through  a  variety  of 
other  strategies.  The  practices  of  several  clinics,  the  “specialty”  clinics  in  particular,  often 
address  a  range  of  other  legal  issues  of  particular  significance  to  their  communities.  One  also 
sees  over  and  over  the  importance  of  concentrated  expertise  in  particular  areas  of  law  and  in 
the  legal  needs  of  particular  communities  of  interest.  One  sees  this  in  the  responses  to  various 
law  reform  initiatives  proposed  by  governments,  in  the  sorts  of  activities  undertaken,  and  in 


These  responsibilities  are  spelled  out  in  the  Clinic  Funding  Operating  Manual  for  clinics  and  in  Clinic  certificates. 
Supra ,  note  30. 

The  role  of  Clinic  Funding  staff  is  developed  in  more  detail  below  in  the  text. 

This  is  not  to  suggest  that  these  legal  issues  are  untouched  by  other  clinics;  indeed  they  often  are.  When  non¬ 
specialty  clinics  do  address  these  issues,  they  frequently  look  to  the  speciality  clinics  for  assistance.  Hence, 
speciality  clinics  often  play  an  important  educative  and  supportive  role  within  the  clinic  system.  Specialty  clinics 
may  be  required  by  the  terms  and  conditions  of  their  clinic  certificates  to  devote  a  percentage  of  their  time  to 
assisting  general  service  clinics. 
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the  sharing  of  information  between,  for  example,  a  specialized  clinic  and  a  geographically 
based  general  service  clinic,  etc.  Below  I  note  a  select  sampling  of  activities  undertaken  under 
broad  categories  of  legal  strategies,  to  illustrate  these  points.64 

(i)  Casework 

Casework  is  the  predominant  activity  of  most  clinics.  Several  of  the  submissions  to  the 
Review  underscore  the  importance  of  providing  direct  client  services,  not  only  because 
fundamental  human  rights  are  frequently  in  issue,  but  also  because  of  the  “snowball  effect”  if 
legal  services  are  not  provided  in  a  timely  fashion  to  address  a  legal  problem.  The  Advocacy 
Centre  for  the  Elderly  in  its  submission  to  the  Review  notes  that  “if  legal  services  are  not 
available,  the  potential  costs  to  the  community  are  high  as  failure  to  resolve  a  problem  dealing 
with  basic  rights  may  contribute  to  other  problems,  leading  to  a  snowball  effect,  with 
additional  human  and  financial  costs  for  resolution  or  an  escalation  of  dependency  of  that 
person  on  public  systems”.65 

Representation  is  provided  not  only  to  individual  clients,  but  also  to  communities. 
Consequently,  for  example,  the  Canadian  Environmental  Law  Association  acted  as  counsel  to 
the  South  Riverdale  Community  Health  Centre  to  intervene  in  litigation,  and  ultimately  in 
settlement  discussions,  between  the  government  and  a  company  responsible  for  lead 
contamination  in  the  community  in  order  to  ensure  that  the  community’s  interests  were  taken 
into  account.  Parkdale  Community  Legal  Services  provided  representation  to  two  tenants 
associations  on  whole  building  applications  under  the  Rent  Control  Act ,  resulting  in 
improvements  in  standards  of  repair. 

There  are  also  many  examples  of  clinics  undertaking  specific  activities  to  improve  the 
quality  of  their  representation.  Halton  Hills  Community  Legal  Clinic,  for  example,  developed 
a  pamphlet  for  doctors  to  improve  the  quality  of  information  needed  to  access  social  assistance 
benefits.  Another  clinic  developed  a  domestic  violence  intake  form  to  identify,  and  better 
respond  to  the  needs  of,  abused  women. 

As  described  more  fully  below,  for  most  clinics,  individual  casework  is  integrally 
connected  to  their  other  activities,  including  law  reform,  public  legal  education,  and 
community  development. 

(ii)  Public  Legal  Education 

Public  legal  education  refers  to  initiatives  undertaken  to  help  educate  members  of 
communities  to  attain  their  rights  and  entitlements.  As  such,  it  includes  the  preparation  and 
distribution  of  pamphlets,  brochures,  videos,  and  other  media  for  the  communication  of 
information  about  the  law.  Other  activities  include  presentations  by  staff  to  various 
communities— the  community  served  by  the  clinic,  service  providers,  members  of  the  bar— 
about  particular  issues  of  relevance  to  the  legal  needs  of  low-income  people.  As  described 
more  fully  below,  one  clinic,  Community  Legal  Education  Ontario,  plays  an  invaluable  role  in 
supporting  the  public  legal  education  activities  of  the  other  clinics. 


For  each  of  these  categories  I  have  listed  examples  of  activities  from  the  annual  funding  applications  of  the  clinics 
and  from  various  submissions  made  to  the  Review.  These  are  simply  illustrative  and  in  no  manner  do  they 
exhaust  the  range  of  activities  engaged  in. 

Advocacy  Centre  for  the  Elderly,  submission  to  the  Ontario  Legal  Aid  Review. 
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These  activities  often  represent  an  efficient  and  effective  way  of  delivering  legal  services; 
when  directed  at  those  who  are  potential  users  of  other  clinic  services,  they  will  often  assist  in 
the  prevention  of  legal  problems  or  aid  in  the  ability  of  the  clinic  to  intervene  at  an  earlier 
stage.  They  will  also  assist  those  who  would  otherwise  not  engage  in  the  naming,  blaming,  and 
claiming  process  to  do  so.  When  directed  at  other  service  providers,  including  members  of  the 
bar,  they  can  help  improve  the  quality  of  service  that  clinic  clientele  receive  from  these  other 
providers.  Clinic  activities  of  this  sort  include: 

community  presentations  in  a  variety  of  locales— ESL  classes,  libraries,  schools, 

community  agencies,  etc.— on  a  huge  number  of  different  legal  issues 

newsletters  (particularly  in  rural  areas,  these  seem  to  play  an  important  role) 

the  production  of  videos,  self-help  kits,  a  housing  survival  guide 

flyers 

the  creation  of  a  manual  on  elder  abuse 
(iii)  Community  Development 

Here  I  am  employing  the  term  “community  development”  to  refer  to  the  activities 
designed  to  develop  additional  “poverty  law”  resources  within,  and  for,  communities.  Often 
these  efforts  are  directed  towards  enhancing  the  ability  of  potential  legal  service  providers 
(front-line  staff  at  community-based  agencies,  clients  themselves),  to  understand  and  convey 
basic  legal  information  or  to  provide  representation  in  particular  matters.  Many  clinics  engage 
in  “train- the -trainer”  workshops  where  other  service  providers,  or  members  of  the  constituent 
community,  are  trained  to  provide  legal  information  to  others.  One  specific  example  of  this 
work  was  provided  to  the  Legal  Aid  Review  by  Persons  United  for  Self-Help  in  Northwestern 
Ontario  Inc.66  This  is  a  group  of  persons  with  disabilities  who  work  together  to  address  issues 
that  impact  directly  on  their  lives,  rights  and  freedoms.  They  note  the  importance  of  both  the 
Advocacy  Resource  Centre  for  the  Handicapped  (ARCH)  and  local  clinics  in  the  work  they 
do.  They  state: 

[W]e  could  not  effectively  present  information  on  issues  without  the  direct  association  of  ARCH. 
They  provide  us  with  a  breakdown  of  proposed  legislation  and  assist  us  with  aspects  that  impact 
consumers.  We  then  can  take  the  information,  and  distribute  it  across  the  region  with  full 
descriptions  provided  in  plain  language.  Persons  with  disabilities  do  not  have  equal  access  to  the 
justice  system  without  access  to  legal  clinics. 

Other  examples  of  this  work  include: 

the  community  law  school:  a  two-day  landlord-and-tenant  lay  advocacy  workshop  and 
one-day  Canada  Pension  Plan  workshop  designed  to  enable  agency  staff  to  provide 
advocacy,  legal  information,  and  representation  before  particular  decision-making 
bodies  where  agents  are  entitled  to  appear;  three-  and  six-month  questionnaires 
showed  that  participants  were  actively  and  successfully  using  the  training  session 
materials  with  clients,  on  behalf  of  clients  and  sharing  it  with  colleagues 
other  initiatives  designed  to  train  front-line  workers  (ESL  teachers,  settlement 
workers,  cultural  interpreters,  etc.)  in  community  agencies 


66 


Persons  United  For  Self-Help  in  Northwestern  Ontario  Inc.,  submission  to  the  Ontario  Legal  Aid  Review. 
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a  seven-day  intensive  course  on  “systemic  advocacy” 

the  development  of  joint  strategic  plans  with  other  community-based  organizations 

also  serving  low-income  clients 

training  for  welfare  workers  on  tenant  issues 

(iv)  Law  Reform,  Systemic  Advocacy 

As  noted,  the  clinic  funding  regulation  specifically  provides  for  the  funding  of  clinics 
where  services  are  “designed  solely  to  promote  the  legal  welfare  of  the  community”.  This 
provision  is  mindful  of  the  observations  made  about  “the  poor”  at  the  outset.  Issues  are 
frequently  systemic  and  structural  in  nature,  affecting  large  numbers  within  a  given 
community.  The  regulation  appropriately  supports  legal  advocacy  aimed  at  improving  the 
welfare  of  the  community.  The  law  reform  work  of  clinics,  particularly  in  situations  where 
clinics  act  as  a  resource  to  low-income  communities  to  facilitate  their  direct  participation  in 
law  reform  activities,  enhances  justice.  At  a  more  pragmatic  level,  participation  of  low- 
income  communities  will  result  in  better  laws.  For  example,  participation  of  those  who  have  a 
full  grasp  of  social  assistance  law,  policy,  and  administration  can  have  an  invaluable  impact  on 
the  design  of  system  reforms  that  reduce  the  costs  of  implementation.  Law  reform  work  is 
undertaken  in  both  the  legislative  and  judicial  realms  of  law-making.  Many  clinics  engage  in 
significant  test  case  litigation,  choosing  their  cases  systemically,  that  is,  on  the  basis  of  their 
likely  systemic  impact.  Both  law  reform  work  and  systemic  litigation  have  the  potential  to 
reduce  the  need  and  demands  for  individual  client  representation. 

Particular  examples  include: 

many  clinics  are  invited  by  governments  of  all  levels  to  participate  in  advisory 
committees  and  consultations  on  new  legislation  and  policy 

the  development  of  peer  mediation  projects  at  various  high  schools;  these  projects  are 
official  alternative  measures  programs  in  which  the  police,  the  Crown  attorney,  the 
school,  and  the  youth  work  together  to  resolve  conflicts  outside  of  the  criminal  justice 
system  on  both  a  pre-and  post-charge  basis 

clinics  separately  and  as  part  of  collectivities  working  with  other  clinics  and  with 
community-based  groups  prepared  law  reform  briefs/submissions  on  a  range  of 
issues:  workers’  compensation  reform;  residential  tenancies  reform;  etc. 
participation  in  Coroner’s  inquests;  some  of  this  was  described  earlier 
as  a  resource  to  community-based  groups  in  their  law  reform  efforts 

(v)  Responding  to  the  Particular  Needs  of  Communities  of  Interest 

As  the  Multiple  Sclerosis  Society  notes  in  its  submission  to  the  Review,  “lawyers  at  these 
clinics  [the  “specialty  clinics”]  have  developed  specialized  expertise  in  certain  areas  which 
ensures  that  legal  services  are  accessed  in  an  efficient  manner” .  The  concentration  of  expertise 
means  a  reduction  in  service  time  and  an  increase  in  the  quality  of  outcomes.  It  also  facilitates 
the  role  that  speciality  clinics  play  in  training  clinic  staff  in  other  clinics  in  the  system  and 
members  of  the  bar  on  the  legal  issues  facing  members  of  the  respective  communities  which 
they  serve.  Specialty  clinics  also  frequently  provide  advice  and  consultation  to  other  advocates 
in  the  clinic  system  who  are  dealing  with  specific  cases  that  raise  legal  issues  particular  to 
members  of  certain  disadvantaged  groups.  These  sorts  of  activities  are  not  restricted  to  the 
“specialty  clinics”.  Many  general  service  clinics  have  developed  expertise  on  particular  issues 
and  have  engaged  in  extensive  outreach  to  particular  communities  of  disadvantaged  persons. 
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For  example,  both  Flemingdon  and  Hastings  and  Prince  Edward  County  have  engaged  in 
significant  activities  to  ensure  that  deaf  persons  in  their  respective  communities  have  access  to 
legal  services. 

(vi)  The  Inter-Connections 

The  various  services  provided  by  clinics  are  interrelated  in  many  ways.  The  submission  to 

67 

the  Review  of  the  Advocacy  Centre  for  the  Elderly  captures  this  well: 

[CJlient  services  alone  would  not  address  the  systemic  issues  that  lead  to  the  individual  client 
problems.  Without  public  legal  education  initiatives,  more  client  services  would  be  required.  Without 
law  reform  activities,  more  money  would  be  needed  to  respond  to  client  needs  that  arise  from  the 
impact  of  legislation  and  policy  which  creates  problems  for  many  individuals.  Without  a 
comprehensive  approach  to  these  legal  issues,  demand  for  individual  representation  would  likely 
increase. 

Casework  aids  in  the  identification  of  the  areas  of  greatest  client  need  and  in  the 
identification  of  issues  which  are  recurrent  or  systemic  and  as  such  prompts  the  search  for 
more  systemic  solutions,  such  as  public  legal  education,  law  reform,  or  the  pursuit  of 
negotiation  with  a  landlord,  an  administrator,  or  government  actors. 

(b)  Community  Boards 

Central  to  the  community  legal  clinic  model  is  the  concept  of  “community”;  community 
as  the  beneficiary  of  the  legal  services  and  community  control  as  the  vehicle  for  best  ensuring 
that  legal  strategies  undertaken  are  grounded  in  an  adequate  understanding  of  the  legal  needs  of 
the  relevant  community  (and  not  reflections  of  the  interests  or  expertise  of  particular  staff 
members,  nor  of  the  services  that  lawyers  customarily  provide),  and  of  what  the  promotion  of 
the  legal  welfare  of  the  community  might  require.  As  noted,  not  only  do  the  legal  needs  of  the 
poor  differ  from  the  non-poor  (even  when  confronted  with  similar  substantive  law  problems), 
but  the  poor  are  a  diverse  group  with  diverse  legal  needs.  Often  these  needs  are  only  apparent 
to,  and  thus  identifiable  by,  those  who  have  had  significant  exposure  to  the  life  experiences  of 
those  affected  (this  exposure  may  arise  through  the  sharing  of  similar  life  experiences  or 
immersion  in  the  realities  of  the  lives  of  others).  So,  for  example,  a  group  of  persons,  none  of 
whom  have  ever  lived  with  a  disability  nor  had  deep  involvement  in  the  lives  of  others  with 
disabilities,  could  not  begin  to  identify  the  pressing  legal  needs  of  persons  with  disabilities. 
Similarly,  persons  who  have  always  enjoyed  material  comfort,  and  have  never  faced  the 
enormous  challenges  of  rearing  children  alone,  could  not  begin  to  fathom  the  needs  and 
priorities  of  poor,  single  mothers.  Community-based  boards,  while  never  a  perfect  reflection 
of  their  communities,  move  us  towards  the  accurate  identification  of  the  needs  of  those  in  their 
respective  communities.  Moreover,  as  members  of  the  relevant  community,  board  members 
also  have  something  of  a  vested  interest  in  promoting  the  “legal  welfare”  of  their  communities. 
I  used  “vested  interest”  here  not  at  all  in  a  negative  sense  but,  to  the  contrary,  in  a  positive 
sense:  an  interest  that  often  motivates  the  search  for  creative  solutions  or  strategies  for 
responding  to  local  needs. 
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At  present  all  but  two  community  legal  clinics  are  governed  by  boards  of  directors  drawn 
from  the  particular  community  to  be  served.  As  noted  earlier,  boards  are  responsible  for  the 
general  administration  of  the  clinic,  for  planning,  establishing  and  evaluating  services  and 
service  priorities,  and  for  the  personnel  of  the  clinic.  As  such,  boards  are  charged  with  the 
responsibility  to  make  the  difficult  triage  decisions  necessary  when  demands  for  service 
outstrip  available  resources,  as  they  invariably  do. 

Community  boards  are  a  crucial  factor  in  the  delivery  of  responsive,  flexible,  and 
innovative  legal  services.  It  is,  in  part,  the  grounding  of  board  members  in  the  life  of  the 
community  that  enables  clinics  to  maintain  an  ongoing  sense  of  the  evolving  legal  needs  of  the 
members  of  their  communities,  and  the  attendant  change  in  priorities.  The  Legal  Aid 
Committee  of  the  Law  Society  of  Upper  Canada  in  its  1972  report  astutely  noted  the 
difficulties  posed  in  trying  to  identify  the  unmet  legal  needs  of  persons  “characterized  by  their 
invisibility  and  reticence  toward  the  Plan  and  the  profession” .  The  report  goes  on  to  note  that 
these  difficulties  are  frequently  compounded  by  the  fact  that  such  need  is  not  so  often 
articulated  by  those  in  need,  as  by  those  who  would  purport  to  service  it,  or  see  it  serviced  in  a 
particular  way.  As  such,  the  authors  of  the  report  stressed  the  importance  of  meaningful 
public  local  influence  to  “ensure  timely,  accurate  identification  of  outstanding  (or  changing) 
local  legal  needs  on  a  continuing  basis”  and  to  ensure  a  public  voice  in  the  determination  of 
servicing  priorities.71  While  the  authors  of  that  report  envisioned  local  area  committees  of  legal 
aid  being  reconstituted  to  provide  this  local  public  influence,  these  same  principles  have  been 
at  the  heart  of  community -based  clinics. 

Mr.  Justice  Grange  made  a  further,  related  point:72 

[I]f  there  are  to  be  effective  services  to  the  poor,  the  traditional  distrust  felt  by  the  poor  towards 
lawyers,  the  legal  profession  and  even  towards  the  law  itself,  must  be  reduced.  ...  to  the  extent  that 
the  poor  have  now  placed  their  confidence  in  the  clinics,  much  of  the  credit  must  go  to  the  strong 
role  played  in  their  development  and  operation  by  the  boards  of  directors.  If  the  movement  is  to 
develop  and  progress  with  the  continuing  confidence  of  the  clients,  that  role  must  not  be  eroded.  The 
boards  must  continue  to  govern  the  affairs  of  the  clinics,  both  as  to  policy  and  administration,  subject 
only  to  accountability  for  the  public  funds  advanced  and  for  the  legal  competence  of  the  services 
rendered. 

This  observation  of  Mr.  Justice  Grange  touches  upon  a  fundamental  component  of  the 
solicitor-client  relationship,  that  of  trust.  Trust  is  essential  to  the  full  sharing  of  information, 
which  in  turn  is  a  necessary  precondition  to  effective  advice  and  representation.  In  many 
instances,  persons  are  reluctant  to  seek  out  legal  assistance  because  they  do  not  know  whether 
those  providing  the  services  (lawyers  in  particular)  are  to  be  trusted.  This  distrust  may  stem 
from  experiences  in  one’s  country  of  origin,  from  one’s  negative  experiences  with  “the  law”, 
or  from  the  class,  racial,  and/or  cultural  differences  between  lawyers  and  their  clients  that 


The  two  exceptions  are  the  Correctional  Law  Project  based  at  Queen’s  University  and  Legal  Assistance  of 
Windsor,  both  of  which  are  staffed  primarily  by  students. 

69  Legal  Aid  Committee  (subcommittee  report),  supra,,  note  53. 

70  «... 

Ibid. ,  at  4. 


Ibid. ,  at  5,  82-83. 


Grange  Report,  supra,  note  31,  at  21-22. 
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often  render  understanding  elusive.73  Indeed,  many  American  academics  have  noted  the 
tendency  amongst  even  those  lawyers  committed  to  “poverty  law”  practices  not  to  have  a  deep 
understanding  of  the  lives  of  their  clients,  and  thus  to  pursue  legal  strategies  without  an 
adequate  understanding  of  their  potential  impact.74  As  Mr.  Justice  Grange  points  out,  having 
community-controlled  and  community-based  clinics  facilitates  relationships  of  trust,  in  large 
measure  because  such  clinics  have  the  potential  to  be  closely  attuned  to  the  lives  of  those  they 

75 

serve. 

Connected  to  community  control  is  a  further  principle— that  of  independence  from  the 
government,  and  to  a  large  extent,  from  the  Plan  itself.  Independence  from  the  Plan  is  a 
necessary  precondition  of  local  governance  and  its  tasks  of  responsiveness  and  innovation. 
Independence  from  the  government  is  crucial  given  the  realities  that  government  is  frequently 
the  opponent  in  litigation  undertaken,  and  its  laws  the  subject  of  law  reform  initiatives. 

(c)  Clinics’  Accountability  to  Their  Communities 

Given  the  justifications  for  community  boards,  an  obvious  and  crucial  question  is  whether 
boards  are,  in  practice,  responsive  to  their  local  communities.  My  review  of  funding 
applications  and  of  submissions  to  the  Review  leads  me  to  a  conclusion  similar  to  that  of 
Corlett  and  Associates  in  their  1993  operational  review  of  the  clinic  system:76  there  is  a  great 
deal  of  evidence  to  illustrate  the  responsiveness  to  local  community  needs  by  clinics  and  of  the 
variety  of  strategies  utilized  by  clinics  to  help  ensure  that  they  are  indeed  responsive. 

All  boards  meet  at  least  annually  to  review  service  priorities.  As  part  of  the  funding 
process,  the  year’s  activities  are  reviewed  and  evaluated  in  relation  to  the  previous  year’s 
priorities,  and  new  priorities  are  set  for  the  upcoming  year.  In  addition  to  this  annual  process, 
service  priorities  are  often  reviewed  at  various  stages  in  light  of,  for  example,  important 
legislative  changes  relevant  to  the  community,  shifts  in  patterns  of  intake,  etc. 

Information  about  the  needs  of  the  community  and  priorities  within  the  community  come 
to  boards  through  a  variety  of  avenues:  reviews  of  demand  for  services  (statistics  and  staff 
analysis  of  trends);  assessments  of  legislative  or  policy  changes;  consultations  with  community 
agencies;  knowledge  of  board  members  and  staff;  strategic  planning  sessions;  client 
questionnaires;  market  trends;  information  and  requests  from  other  agencies;  community 
growth;  special  committees;  and  formal  needs  assessments  of  the  community  (where,  for 
example,  a  community  legal  worker  might  systemically  survey  the  community  to  develop  a 
fuller  sense  of  existing  needs  in  the  community). 

ARCH,  for  example,  pursues  litigation  and  law  reform  strategies  intended  to  advance 
Charter  equality  and  human  rights  of  persons  with  disabilities.  Over  the  years,  its  board  has 


The  submission  of  Community  and  Legal  Aid  Services  Programme  (CLASP)  to  the  Ontario  Legal  Aid  Review 
makes  this  point  well:  “JTjrust  is  an  essential  factor  in  any  solicitor-client  relationship....  Awareness  of  a 
particular  group’s  needs  and  sensitivity  to  their  conditions  is  essential  to  providing  accessible  justice.  Distinct 
cultural,  linguistic  or  situational  collectivities  ...  require  sensitivity  and  respect  in  the  delivery  of  legal  services.” 

See  Gerald  Lopez,  “The  Work  We  Know  So  Little  About”  (1989),  42  Stanford  L.R.  1;  Lucy  White, 
“Subordination,  Rhetorical  Skills  and  Sunday  Shoes”  (1990),  38  Buffalo  L.R.  1;  Anthony  Alfieri, 
“Reconstructive  Poverty  Law  Practice:  Learning  Lessons  of  Client  Narrative”  (1991),  100  Yale  L.J.  2107. 

The  submission  by  the  African  Canadian  Legal  Clinic  to  the  Ontario  Legal  Aid  Review  notes  that  many  blacks  in 
Toronto  are  unwilling  to  approach  general  service  climes. 

Corlett  and  Associates,  Operational  Review  of  the  Community  Legal  Clinic  System  (1992)  [hereinafter  Corlett]. 
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generated  case  and  law  reform  selection  criteria  to  be  used  by  staff  on  an  ongoing  basis  as 
issues  present  themselves  at  ARCH’s  door.  For  the  selection  of  litigation  cases,  these  criteria 
include  the  potential  to  create  a  legal  precedent  of  broad  application;  whether  the  issue  fits 
within  the  priority  areas  identified  by  ARCH  member  groups;  whether  alternative  approaches 
might  be  more  effective;  and  the  likelihood  of  success.  ARCH  is  governed  by  a  membership 
of  some  54  disability  member  organizations.  “The  membership  is  periodically  surveyed  about 
the  legal  priorities  of  the  constituencies  each  represents.  Results  are  distributed  and  form  the 
basis  for  discussion  at  “priorities  days”  at  which  the  membership  meets  and  makes  decisions 
which  direct  our  work  for  the  coming  year”.77 

Simcoe  Legal  Services  Clinic  in  its  submission  notes  that  it  relies  heavily  upon  “an 
extremely  accessible  advice  component  of  their  service  as  the  principal  means  to  gauge  the 
demand  for  services  within  the  communities  they  serve.  It  is  only  by  providing  this  level  that 
the  clinic  is  in  a  position  to  anticipate  the  needs  and  priorities  that  evolve  in  the  delivery  of 
services.”  In  order  to  provide  this  expansive  advice  coverage,  the  Clinic  delivers  services  by 
satellite  offices  throughout  the  service  areas.  It  also  employs  “800”  number  telephone 
technology.  “Those  needs  which  are  demonstrated  by  requests  for  service/summary  advice  are 
valuable  indicators  as  to  the  legal  needs  of  low  income  clients.  This  reactive  assessment  is 
complemented  by  proactive  public  legal  education  sessions  conducted  on  an  ongoing  basis  in 
response  to  the  demand  and  perceived  shifts  in  need  as  a  result  of  legislative  changes,  etc.”  “In 
the  life  of  this  particular  Clinic,  there  have  been  ebbs  and  flows  in  the  demand  for  services  in 
substantive  areas  of  law.  The  Clinic,  because  it  is  constantly  monitoring  its  data  with  respect  to 
requests  for  services,  changes  in  legal  institutions,  and  changes  in  substantive  laws,  can  more 
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readily  predict  future  needs.” 

The  CFC  has  several  policies  in  place  which  speak  to  board  composition  and  board 
practices.  The  responsibility  of  boards  with  respect  to  programs  and  services,  as  well  as 
planning  for  and  evaluating  those  program  and  services,  is  spelled  out  in  the  CFC  Operating 
Manual.79  In  addition,  the  CFC  together  with  the  then  Ontario  Association  of  Legal  Clinics 
developed  Clinic  Performance  Evaluation  Criteria  in  1987.  These  criteria  include  whether  the 
composition  of  the  board  reflects  a  balance  of  low-income  representatives,  independent  legal 
skills,  financial  skills,  and  experience  working  in  community-based  groups;  whether  the  board 
is  independent  of  other  community  groups  and  of  its  staff;  whether  the  board  has  in  place  a 
system  of  annual  planning  and  evaluation;  the  board’s  ability  to  understand  community  needs; 
whether  the  board  has  a  systematic  process  of  obtaining  sufficient  information  about  clinic 
activities  to  allow  for  the  continuous  monitoring  of  those  activities;  whether  the  board  has 
documented  the  need  for  legal  services  for  low-income  people  in  the  community  served  by  the 
Clinic,  particularly  taking  into  account  circumstances  in  the  local  community  and  other 
services  available  to  low-income  people;  whether  the  clinic  has  a  method  of  gathering 
information  regarding  current  trends  and  changing  cultural/economic  patterns  in  the 
community,  for  use  in  planning;  and  several  specific  measures  pertaining  to  the  board’s  ability 
to  assess  priorities.80 


Advocacy  Resource  Centre  for  the  Handicapped,  submission  to  the  Ontario  Legal  Aid  Review. 
Simcoe  Legal  Services  Clinic,  submission  to  the  Ontario  Legal  Aid  Review. 

See  Clinic  Funding  Operating  Manual,  Tab  2. 

See,  ibid,.  Tab  19. 


80 


940 


Several  of  the  criteria  relevant  to  the  operation  of  a  particular  clinic  would  be  discussed  at 
biannual  “funding  meetings”  between  representatives  of  Clinic  Funding  staff  and  the  clinic 
board.  The  criteria  were  employed  as  standards  to  which  boards  ought  to  aspire,  and  boards 
were  encouraged  to  seif-apply  them.  The  funding  meetings  at  which  these  criteria  were  often 
discussed  were  discontinued  two  years  ago  because  of  the  budget  crisis.  While  these  criteria 
remain  in  place,  a  new  “Quality  Assurance  Program”  (discussed  below)  incorporating  several 
of  these  and  other  criteria,  and  introducing  a  new  process  for  “quality  assurance”,  is  presently 
being  phased  in. 

While  I  have  not  investigated  the  performance  of  all  boards  in  their  ability  to  respond  to 
their  communities,  as  noted  above,  there  is  much  in  the  annual  activities  reports  and  the 
submissions  to  the  Review  which  suggests  that  most  clinics  (through  their  boards  and  staff)  are 
responsive,  vibrant,  and  innovative.  Others  have  noted  that  not  all  boards  function  well. 
Corlett  found,  for  example,  that  in  some  instances  clinic  services  are  determined  not  by 
reference  to  client  needs  but  “according  to  the  persona!  priorities  of  one  or  more  powerful 
board  members”  or  “according  to  what  the  “ED”  tells  them”.  Others  have  suggested  that  a 
few  boards  do  not  enjoy  the  independence  from  staff  required  by  the  performance  criteria. 
Indeed  there  is  a  concern  that  some  clinic  practitioners  fall  into  habits  of  practice  about  what  it 
is  they  and  their  clinics  do  and  are  not  effectively  challenged  by  their  boards  of  directors.  In 
any  of  these  instances,  clearly  the  board  does  not  reflect  its  community  and  accountability  of 
the  board  to  the  community  is  lost.  However,  the  fact  that  some  clinics  fail  to  live  up  to 
expectations  in  this  respect  is  not  a  reason  to  condemn  the  model.  Rather,  it  leads  to  the 
suggestion  that  there  is  room  for  improvement  in  the  system. 

Without  going  into  specifics  of  how  board  performance  in  these  circumstances  might  be 
improved— since  these  should  in  any  event  be  determined  through  a  consultative  process 
between  clinics  and  the  Clinic  Funding  Staff— let  me  conclude  with  a  broad  observation. 
Supports  for  boards  are  crucial  and  CFC  (or  its  future  equivalent)  must  be  adequately  funded 
for  this  purpose.  Support  includes  not  only  board  training,  but  also  the  sharing  of  best 
practices,  logistical  supports  with  respect  to  personnel  management  and  other  board  functions, 
as  well  as  the  specific  support  necessary  to  ensure  the  participation  of  low-income  board 
members  (childcare,  travel,  food,  for  example). 

(d)  Setting  Priorities  —Triage  Principles 

As  noted,  one  of  the  critical  functions  of  community  boards  is  to  establish  service 
priorities:  in  effect,  to  decide  who  will  get  service  and  of  what  sort.  While  most  of  the  clinic 
funding  applications  and  submissions  which  I  have  reviewed  do  not  explicitly  identify  the 
triage  principles  (those  principles  for  determining  who  will  get  service  where  there  are 
inadequate  resources  to  serve  all  who  seek  assistance)  adopted  by  the  board,  such  principles 
are  frequently  implicit  in  the  sorts  of  decisions  made.  “Urgency”,  in  each  of  the  three  senses 
articulated  by  David  Luban— immediacy,  gravity  of  harm,  and  numbers  affected— seems 
frequently  to  be  the  operative  principle,  in  deciding  both  the  substantive  areas  of  coverage  and 
the  strategy  or  method  of  response.  Perhaps  what  most  distinguishes  the  clinics  from  other 
service  delivery  models  is  that  cases,  issues,  or  approaches  are  often  chosen  with  a  systemic 
purpose.  That  is,  they  are  chosen  because  of  their  systemic  urgency;  service  may  be  directly 
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provided  to  one  individual  but  indirectly  to  many  others.  Hence,  the  triage  exercise  is  often 
not  about  which  individual  case  to  choose  over  another  (although  this  too  does  occur)  but, 
rather,  about  identifying  those  issues  which  impact  more  systemically  upon  the  community  and 
attempting  to  fashion  a  systemic  intervention  or  challenge. 

Certainly,  a  further  principle  often  in  play  is  whether  other  assistance  is  available,  or 
whether  the  person  might,  with  limited  assistance,  be  able  to  deal  with  the  matter 
independently.  As  the  earlier  review  of  clinic  work  reveals,  a  tremendous  amount  of  clinic 
work  is  devoted  to  the  creation  of  other  options,  such  as,  for  example,  the  training  of  other 
front-line  workers  so  that  they  might  provide  legal  assistance,  and  the  production  of  self-help 
and  community  legal  information  materials.  Thus,  again,  triage  decisions  are  often  not  about 
which  particular  individual  will  get  service,  but  about  who  will  get  what  kind  of  service- 
assisted  self-help,  full  representation,  public  legal  education— and  about  the  amount  of  time  to 
devote  to  generating  additional  resources  as  opposed  to  providing  direct  client  representation. 

In  these  important  respects,  clinics  simply  have  available  to  them  many  more  triage 
options  than,  for  example,  a  judicare  system.  A  staff  model  devoted  to  individual  case 
representation  would  obviously  face  triage  constraints  similar  to  judicare,  but  it  would  be 
possible  to  create  a  staff  model  with  a  range  of  triage  possibilities  that  more  closely 
approximates  that  of  clinics.  With  a  staff  model,  however,  one  is  left  with  the  important  issue 
of  legitimacy;  is  there  a  body  with  the  necessary  legitimacy  to  make  triage  decisions? 

(e)  Are  the  Clinics  a  System? 

In  thinking  about  the  question  of  whether  the  clinics  are  a  system,  it  is  helpful  to  delineate 
different  meanings  of  the  word.  One  might  think  of  a  system  as  something  which  is  centrally 
controlled  and  managed;  this  does  not  characterize  community  clinics.  Another  way  of 
thinking  about  a  “system”  is  as  a  collection  of  connected  endeavours  which  are  centrally 
supported,  wherein  information  is  shared  widely  amongst  the  constituent  parts  and  where  those 
parts  often  come  together  to  work  jointly  on  particular  undertakings.  The  community  clinics  do 
resemble  a  “system”  in  this  latter  sense,  although  as  discussed  more  fully  below,  clinics  could 
function  more  systemically.  There  are  several  constituent  parts  to  this  “sy sternness”  of  the 
clinics:  the  Clinic  Funding  Committee  and  staff;  the  Clinic  Resource  Office;  Community  Legal 
Education  Ontario;  regional  and  inter-clinic  working  groups;  and  a  range  of  collective 
activities  initiated  by  clinics  themselves. 

As  noted  earlier,  the  Clinic  Funding  Committee  (CFC)  is  a  committee  of  the  Law  Society 
of  Upper  Canada  and  is  responsible  for  the  community  legal  clinics,  although  its  day-to-day 
functions  are  carried  out  by  Clinic  Funding  staff  (CFS).  The  Clinic  Funding  staff  purchase 
centrally  for  all  the  clinics  (for  the  system);  they  have  centrally  coordinated  bringing  all  the 
clinics  on-line  so  that  now  they  are  all  are  hooked  up  via  e-mail;  they  provide  board  training; 
they  administer  group  benefits  and  group  RRSPs  for  employees  of  the  clinics;  they  provide 
bookkeeping  and  financial  reporting  support;  they  develop  and  implement  policies  that  apply 
system-wide;  and  they  create  system-wide  supports,  such  as  the  Clinic  Resource  Office  and  the 
inter-clinic  working  groups  and  training  sessions  described  more  fully  below. 
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For  a  well-developed  normative  justification  for  choosing  cases  on  the  basis  of  numbers  affected,  see  David 
Luban,  Lawyers  and  Justice  (Princeton:  Princeton  University  Press,  1985).  See  also  Ewart,  supra,  note  3. 
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The  Clinic  Resource  Office  (CRO)  provides  a  centralized  research  and  casework  support 
function.  It  employs  four  full-time  staff  lawyers,  one  part-time  lawyer,  one  database 
administrator,  and  one  support  staff  member.  Its  centralized  research  function  includes  the 
creation  and  maintenance  of  a  Social  Assistance  Review  Board  Practice  Manual  and  annotated 
social  assistance  legislation,  regular  bulletins  reporting  on  recent  legal  developments,  the 
creation  and  updating  of  standardized  legal  memoranda,  as  well  as  providing  responses  to 
specific  research  requests  from  clinics.  Clinics  also  feed  information  into  the  CRO  about 
rulings  in  particular  cases  (rulings  which  are  not  generally  easily  accessible— for  example, 
decisions  of  the  Social  Assistance  Review  Board,  one  of  the  most  important  tribunals  touching 
on  the  lives  of  low-income  people,  are  not  generally  available  to  the  public).  The  CRO,  in  its 
regular  newsletter,  then  uses  this  and  other  information  to  provide  news  to  all  the  clinics  with 
respect  to  recent  developments  in  law  (case  law,  statutes,  regulations,  policies).  In  addition, 
casework  is  supported  not  only  by  this  research  assistance  and  expertise,  but  also  through  the 
CRO’s  role  in  regional  and  local  training  (including  establishing  a  mentor  program  to  enable 
clinic  lawyers  to  contact  a  private  bar  “mentor”  for  assistance  ranging  from  expert  advice  on 
an  issue  to  pro  bom  representation  in  test-case  litigation)  and  in  acting  as  secretary  to 
provincial  working  groups  (these  are  described  below).  Increasingly  the  CRO  has  also  taken 
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on  a  significant  role  in  coordinating  and  supporting  complex  test-case  litigation. 

Responses  to  a  priorities  questionnaire  prepared  by  the  CRO  and  circulated  to  the  clinics 
indicate  that  clinic  practitioners  are  highly  supportive  of  the  work  done  by  the  CRO.  This  was 
also  confirmed  by  many  of  the  annual  funding  applications  which  I  reviewed.  There  seems  to 
be  a  consensus  that,  as  predicted  by  Corlett  and  Associates,  the  CRO  has  greatly  enhanced  the 
quality  of  work  of  clinics,  as  well  as  improved  efficiencies.  As  Corlett  and  Associates  report, 
the  CRO  has  been  universally  hailed.84  However,  as  they  caution,  it  is  under-resourced  to  take 
on  the  role  of  coordinating  inter-clinic  initiatives,  such  as  test  cases  or  law  reform  activities. 

While  Community  Legal  Education  Ontario  (CLEO)  is  itself  a  community-based  clinic,  as 
briefly  noted  earlier,  in  significant  respects  its  work  supports  that  of  other  clinics  within  the 
system.  CLEO’s  “primary  activity  is  the  development,  production  and  distribution  of  public 
legal  education  materials  for  the  clinic  client  community  and  the  ‘potential’  clinic  client 
community.  Materials  are  aimed  at  the  legal  needs  of  low-income  people,  though  their 
distribution  is  not  restricted  to  this  community.  CLEO  distributes  materials  to  a  wide  variety  of 
service  providers  and  individuals  throughout  Ontario.”  Its  community  legal  education 
publications  are  utilized  throughout  the  system,  enhancing  the  work  of  other  clinics  in  their 
community  legal  education  and  outreach  functions.  While  particular  clinics  will  also  develop 
their  own  resource  materials  (such  as  self-help  kits,  informational  flyers,  etc.),  they  will  also, 
as  just  noted,  utilize  those  of  CLEO,  or  approach  CLEO  to  develop  particular  materials  or  to 
work  collaboratively  on  a  project.  As  such,  CLEO  plays  a  vitally  important  role  in  supporting 
the  public  legal  education  work  of  other  clinics  in  the  system. 

To  give  a  fuller  sense  of  the  work  done  by  CLEO,  let  me  briefly  review  some  of  its 
activities  in  1995.  It  began  the  process  of  revising  its  assaulted  women’s  manual  into  a  series 
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Clinic  Resources  Office  resources  and  priorities  discussion  paper  (December  19%). 
Corlett,  supra,  note  76,  at  52. 

Community  Legal  Education  Ontario,  submission  to  the  Ontario  Legal  Aid  Review. 
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of  handbooks;  developed  a  self-help  kit  for  tenants  facing  eviction;  worked  with  the  injured 
workers  community  to  produce  a  law  reform  publication,  “Critical  Times”,  addressing 
changes  to  workers’  compensation  legislation;  distributed  a  report  prepared  by  Parkdale 
Community  Legal  Services,  “Uniform  Treatment:  a  community  inquiry  into  policing  of 
disadvantaged  people”;  and  updated  its  publications  in  response  to  government  initiatives  and 
legislative  amendments  related  to  power  of  attorney,  consent  to  treatment  and  substitute 
decisions,  workers’  compensation,  long-term  care  homes,  and  family  law, 

CLEO  notes  in  its  submission  to  the  Review  that  in  recent  years,  over  600,000 
publications  per  year  have  been  ordered  by  community  agencies  including  nursing  homes, 
hospitals,  MPP  constituency  offices,  agencies  that  serve  immigrants,  police  forces,  women’s 
shelters,  school  guidance  departments,  community  information  centres,  and  literacy 
organizations:86 

An  example  of  how  CLEO  materials  are  used  is  CLEO’s  handbook  for  assaulted  women  entitled  Do 
you  know  a  woman  who  is  being  abused!  In  addition  to  being  used  widely  by  shelters  and  social 
service  agencies,  it  has  been  ordered  by  the  Ontario  Provincial  Police  for  use  by  their  officers. 
Recently,  the  Metropolitan  Toronto  Police  Force  also  ordered  20,000  copies  of  this  handbook,  as 
well  as  the  victim/witness  program  which  ordered  5,000  copies  for  use  by  their  staff. 

Regional  association  meetings  are  commonly  used  as  a  vehicle  for  the  delivery  of  training 
to  clinic  staff,  and  regional  and  inter-clinic  working  groups  organized  around  particular  topics 
meet  more  and  less  regularly  (depending  upon  the  region  and  the  topic).  Three  provincial 
working  groups  are  funded  by  the  CFC:  the  Ontario  Legal  Clinic  Committee  on  Social 
Assistance;  the  Workers’  Compensation  Network;  and  the  Legal  Clinics  Housing  Issues 
Committee.  Three  or  four  unfunded  groups  meet  more  locally,  and  provide  their  minutes 
system  wide.  These  include  the  employment  insurance  working  group,  the  inter-clinic  working 
group  on  violence  against  women,  and  the  Ad  Hoc  Ontario  Human  Rights  Code  Reform 
Group.  Each  region  has  its  own  funded  working  groups  in  relation  to  income  maintenance  and 
housing.  Each  region  is  also  funded  to  hold  one  or  more  training  conferences  each  year,  and 
the  CRO  is  the  main  trainer  at  these  conferences.  These  regional  and  other  working  groups 
present  opportunities  for  the  further  development  of  expertise  and  the  transmittal  of 
information  about  practices  and  experiences  within  different  clinics.  As  a  group,  clinic 
workers  are  able  to  brainstorm  around  tough  legal  issues,  to  compare  notes  about  the 
differential  implementation  of  particular  laws  in  different  locales  in  the  province  (different 
practices  of  local  welfare  offices,  for  example)  and  to  develop  joint  law  reform  and  other 
systemic  initiatives. 

There  are,  no  doubt,  many  more  system-wide  initiatives  which  could  be  undertaken  that 
would  further  support  the  work  of  clinics  (some  of  these  are  reviewed  below).  Though  perhaps 
more  important  is  the  issue  of  whether  the  clinics  ought  to  be  more  of  a  system  in  the  first 


In  its  application  for  funding  in  1993,  this  committee  described  its  mandate  as  follows:  to  advocate  with 
government  on  social  assistance  issues;  be  a  liaison  between  clinics  and  other  groups  on  social  assistance  issues; 
coordinate  clinic  activity;  foster  information-sharing  and  development  of  practice  resources  and  public  legal 
education  material. 

In  its  proposal  for  funding  this  committee  describes  its  mandate  to  include:  coordinating  local  and  regional 
interest  in  landlord  and  tenant  law  reform;  initiating  test-case  litigation;  eliminating  duplication  of  resources  and 
efforts;  sharing  information  with  respect  to  the  law  and  tactics;  and  engaging  in  consultations  with  government. 
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sense  articulated,  more  centrally  controlled  and  managed.  The  central  reason  not  to  do  this  is 
the  assured  loss  of  local  responsiveness,  and  with  it,  the  loss  of  the  innovation  and 
experimentation  that  is  generated  by  diverse  groups  of  local  boards  trying  to  respond  to  the 
legal  needs  of  their  communities.  The  danger  is,  of  course,  the  creation  of  yet  another  large 
bureaucratic  structure  with,  at  best,  tangential  connections  to  local  communities. 

The  Corlett  and  Associates  Operational  Review  of  the  clinics  argues  strongly  for  the 
creation  of  additional  infrastructures  to  support  the  work  of  the  clinics— supports  which  can 
improve  client  services  without  threatening  the  independence  of  clinics.  In  a  number  of  areas 
there  is  simply  inadequate  communication  or  informational  exchanges  amongst  clinics  and 
between  CFS  and  the  clinics.  As  Corlett  and  Associates  report,  “[T]here  are  an  astonishing 
number  of  creative  solutions  to  common  problems  in  the  system... we  are  convinced  that 
somewhere  in  the  system  a  clinic  has  found  a  solution  to  every  possible  problem.”  They  also 
found  that  clinic  members,  and  especially  board  members,  were  anxious  to  share  information 
with  each  other— to  learn  best  practices— but  that  there  are  few  forums  for  accessing  and 
sharing  solutions.  While  the  provincial  working  groups  do  present  a  forum  for  information 
sharing,  and  while  they  explicitly  identify  their  respective  mandates  to  include  limiting 
duplicative  work  and  facilitating  coordination  of  initiatives,  more  forums  to  do  this  would 
improve  the  quality  and  efficiencies  of  clinics.  Yet  this  too  is,  of  course,  dependent  upon 
adequate  funding. 

(f)  The  Clinics  in  Sum 

Let  me  then  briefly  summarize  the  features  that  characterize  the  clinic  model  and,  indeed, 
the  bulk  of  existing  clinics.  Legal  needs  of  the  poor  are  understood  to  be  integrally  connected 
to  the  social,  political,  and  economic  positions  which  various  poor  persons  occupy.  As  such, 
advocacy  is  geared  not  only  to  the  resolution  of  specific  legal  issues  that  materialize  in  the  lives 
of  particular  individuals,  but  also  to  those  dimensions  of  the  social,  political,  and  economic 
order  that  contribute  to  the  oppression  and  disadvantage  of  poor  persons.  Importantly,  this 
includes  attention  to  inequality  and  to  discrimination.91  Legal  needs  are  not  understood  as  static 
but  as  evolving  and  transforming  in  light  of  changes  in  the  legal,  social,  political,  and 
economic  order.  Communities  of  persons  united  by  some  commonality  of  interest  are  seen  as 
the  beneficiaries  of  legal  services  and  as  the  bodies  responsible  for  the  identification  and 
prioritization  of  the  legal  needs  of  a  given  community.  Since  much  in  the  life  circumstances  of 
poor  people  make  it  extremely  unlikely  that  they  will  simply  appear  on  the  30th  floor  of  an 
office  tower  on  King  Street  seeking  legal  assistance,  services  are  organized  to  reach  into  the 
community  to  assist  in  the  identification  of  legal  issues  and  the  prevention  of  legal  disputes. 
Clinics  use  a  wide  array  of  strategies  in  their  work:  law  reform,  public  legal  education,  test- 
case  litigation,  summary  advice,  community  development,  etc.,  and  draw  upon  the  expertise  of 
community  legal  workers,  board  members,  lawyers,  clients,  and  countless  others,  in  so  doing. 
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Like  Corlett  and  Associates,  I  think  it  possible  to  distinguish  support  and  decision-making  (Corlett,  supra,  note 
76,  at  38),  although  I  appreciate  that  there  is  not  always  agreement  about  whether  a  particular  initiative  is  a 
gesture  of  support  or  of  control. 

Corlett,  ibid. ,  at  3 1 . 

Several  persons  believe  that,  on  this  count,  there  is  much  room  for  improvement  within  the  system  overall. 
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As  Attorney  General  McMurtry  observed  in  1982: 

the  clinics  are  in  a  position  to  take  the  law  to  those  who  need  it  most.  It  is  almost  trite  to  point  out 
that  a  great  many  poor  people  have  never  been  made  aware  of  the  right  they  enjoy  under  our  laws... 
The  clinics,  located  in,  and  run  by,  local  communities,  can  reach  out  to  advise  people  of  their  rights. 
They  take  the  law  to  the  people...  In  doing  all  of  this,  the  clinics  help  convince  the  poor  that  they 
have  a  stake  in  this  society. 

5.  LOCATING  CLINICS  IN  THE  OVERALL  STRUCTURE 
(a)  Accountability  to  the  Funder 

Clinics,  as  noted  earlier,  are  accountable  to  their  communities  to  provide  responsive,  high 
quality  services.  Moreover,  because  clinics  are  recipients  of  public  funds,  they  are  also 
accountable  to  the  funder,  most  directly  to  the  CFC,  but  ultimately  to  the  public,  to  ensure  that 
services  fall  within  the  clinic  mandate,  are  of  high  quality,  are  responsive,  and  are  efficiently 
provided.  This  dual  accountability  is  clearly  set  out  in  the  Clinic  Funding’s  Operating 
Manual: 

[The  board  is  a]  trustee  for  the  legal  aid  resources  made  available  to  that  community.  The  Board  is 
accountable  to  the  community  for  the  services  provided  by  the  clinic.  The  Board  receives  public 
funds.  Consequently  it  is  accountable  to  the  funder  for  its  stewardship  of  those  funds,  including  the 
services  provided  with  them. 

While  no  one  disputes  this  general  claim  of  accountability,  as  with  accountability  to  the 
community,  questions  related  to  the  operation  of  this  accountability  attract  far  less  consensus. 
As  Sandra  Wain  points  out  in  her  paper  for  the  Review,  how  one  assesses  “quality”  and 
“efficiency”,  for  example,  turns  very  much  upon  the  identified  goals  of  the  Plan.94  The 
performance  measures  for  a  delivery  model  such  as  judicare,  for  example,  would  differ 
significantly  from  those  adopted  for  a  community  legal  clinic  model.  There  is  a  danger  that  the 
“real”  measure  will  be  taken  to  be  the  number  of  cases  handled  and  the  cost  per  case.  Martin 
Friedland,  for  example,  in  his  paper  for  the  Review95  notes  that  the  “Legal  Aid  Board”  (his 
proposed  governing  body)  will  need  information  about  the  cost  of  cases  within  different 
delivery  models.  However,  this  sort  of  comparison  is  only  appropriate  if  the  goals  across  the 
models  are  similar.  As  reviewed  extensively  earlier,  much  of  clinic  work  is  virtually 
unquantifiable;  efforts  are  frequently  expended  where  a  single  case  might  have  the  greatest 
impact.  In  a  cost  per  case  comparison,  this  impact  case  may  appear  very  costly,  yet  its  effect 
may  have  been  to  enhance  the  lives  and  well-being  of  a  great  many  individuals.  Hence  the 
development  of  performance  measures  as  a  vehicle  to  ensure  accountability  must  be 
undertaken  with  adequate  attention  to  particular  delivery  models  and  their  goals. 

It  is  also  important  to  note  the  accountability  measures  that  have  been  in  place  within  the 
clinic  system  for  some  time.  As  the  CFC  notes  in  its  submission  to  the  Review,  and  as  set  out 
in  detail  in  the  Operating  Policies,  financial  accountability  to  the  CFC  is  based  upon  extensive 


Quoted  in  Mossman,  supra,  note  47,  at  376. 

Clinic  Funding  Operating  Manual. 

Sandra  Wain,  Quality  Control  and  Performance  Measures  (May  1997),  reproduced  in  Vol.  2  of  this  report. 
Martin  L.  Friedland,  Governance  of  Legal  Aid  Schemes  (May  1997),  reproduced  in  Vol.  3  of  this  report. 
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reporting  requirements,  including  regular  financial  reports,  audits,  and  in  the  past,  funding 
meetings.  With  respect  to  the  quality  of  services,  responsiveness  to  communities,  and 
effiencies,  a  host  of  policies  are  in  place,  ranging  from  those  governing  conflicts  of  interest  to 
minute-taking  at  board  meetings.  In  addition,  boards  must  report  in  their  annual  applications 
for  funding  on  their  activities,  and  whether  they  have  achieved  the  goals  that  they  had  set  in 
the  previous  year.  As  noted  earlier,  evaluation  measures  were  developed  in  1987;  boards  are 
encouraged  to  self-apply  them,  and  a  new  Quality  Assurance  Program  is  being  introduced. 

As  described  by  Wain,  the  new  Quality  Assurance  Program  is  based  upon  the  evaluation 
of  five  key  work  processes:  board  governance  and  overall  management;  understanding  of  the 
community;  program  planning,  development,  and  evaluation;  communications;  and  services. 
Proposed  performance  standards  for  each  of  these  areas  are  under  development.  Without  going 
into  the  merits  of  the  particular  quality  assurance  program  planned,  two  important  points  need 
to  be  considered.  The  first  is  that  accountability  principles  have  been  in  place  and  continue  to 
evolve  within  the  clinic  system.  Indeed,  it  is  probably  fair  to  say  that  greater  accountability 
mechanisms  are  in  place  in  the  clinic  system  than  have  ever  existed  in  the  judicare  side  of  the 
Plan.  Second,  it  is  important  not  to  think  of  measurement  or  assessment  as  the  whole  of 
“quality  assurance”;  rather  it  is  simply  one  dimension.  Like  Wain,  I  would  argue  that  training 
is  a  crucial  component  of  quality  assurance,  and  like  Corlett  and  Associates,  I  would  argue  that 
system-wide  sharing  of  information— of  the  “creative  solutions  to  every  problem  existing  in  the 
clinic  system”— is  fundamental  to  quality  assurance.  In  other  words,  quality  assurance  is  not 
simply  reactive  (measuring  performance),  but  proactive. 

(fo)  Governance 

Obviously  a  fundamental  issue  is  whether  community  clinics  ought  to  continue  to  exercise 
the  governance  functions  which  they  do  at  present,  and,  if  so,  how  that  “jurisdiction”  is  best 
preserved  in  the  context  of  the  overall  legal  aid  plan.  Posed  differently,  the  question  might  be 
whether  “community”  ought  to  be  retained  in  clinics,  since  local  governance  is  essential  to  any 
meaningful  sense  of  “community”;  take  away  local  governance  and  one  effectively  takes  away 
the  community. 

Earlier  in  the  paper  I  touched  on  this  issue  in  several  different  contexts:  the  observations 
about  “the  poor”  at  the  outset;  the  consideration  of  Mr.  Justice  Grange’s  observations  about 
the  work  of  clinics;  the  discussion  of  the  diverse  legal  needs  of  disadvantaged  persons;  and  the 
discussion  of  the  responsiveness  of  community  boards  to  local  needs.  These  discussions, 
observations,  and  arguments  all  point  to  the  conclusion  that  community  boards  are  essential  to 
the  appropriate  identification  of  legal  needs  of  discrete  communities.  The  dedication,  interest, 
and  care  for  one’s  community  that  board  members  have  brought  to  the  table  over  the  years, 
combined  with  that  of  staff,  have  led  to  the  creation  of  innovative,  creative,  responsive,  and 
high  quality  legal  services.  It  is  community  boards  that  are  frequently  well  placed  to 
understand  and  address  the  specific  barriers  to  access  encountered  by  discrete  groups  of 
disadvantaged  people;  to  understand  why  particular  members  of  the  community  do  not  knock 
on  the  clinic  door  (even  though  it  may  be  in  an  accessible  and  visible  location  in  the 
community).  As  Mr.  Justice  Grange  argued,  community-based  boards  can  go  a  long  way  in 
fostering  trust  in  the  target  community.  As  the  Clinic  Funding  Submission  to  the  Review  notes, 
“[A]  significant  source  of  individual  client  and  community  satisfaction  with  clinic  services  is 
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the  understanding  that  clinics  are  run  by  Boards  that  are  seen  to  be  independent  of  government 
and  in  touch  with  local  needs.”96  Thus,  it  is  community  boards  that  are  able  to  fulfill  many  of 
the  principles  that  Martin  Friedland  appropriately  argues  ought  to  guide  our  thinking  about 
governance:  accountability;  high  quality;  independence  from  government;  innovation  and 
experimentation;  and  efficiency. 

The  more  difficult  question  is  how  to  best  preserve  local  community  governance:  to 
preserve  board  “autonomy  with  respect  to  policy  and  administration,  subject  only  to 
accountability  for  the  public  funds  advanced  and  for  the  legal  competence  of  the  services 
rendered”.97  Obviously,  de  facto  local  governance,  or  community  control,  is  dependent  upon 
the  overall  governance  structure  of  the  Plan  and  the  budget  structure.  Here,  let  me  first  briefly 
consider  the  reform  proposals  suggested  in  this  respect  by  Zemans  and  Monahan.  They 
propose  a  provincial  legal  aid  board  of  14  which  would  include  two  representatives  from  the 
clinic  system.  The  board’s  responsibilities  would  include  determining  service  priorities  in 
response  to  the  legal  needs  of  low-income  Ontarians;  the  development  of  long-  and  short-term 
policies  to  achieve  those  priorities;  and  determining  strategic  goals  and  performance 
objectives.  There  would  exist  also  a  regional  structure,  based  upon  the  same  regional  divisions 
as  for  the  Ontario  Court  of  Justice.  Each  regional  office  would  have  responsibility  for  the 
planning  and  management  of  legal  aid  services  within  its  designated  region;  each  region’s  plan 
would  have  to  be  approved  by  the  provincial  board.  Zemans  and  Monahan  suggest  that 
regional  offices  would  identify  and  respond  to  the  unique  legal  needs  of  a  particular  region. 
This  would  be  accomplished  through  advisory  committees  “broadly  representative  of 
constituencies  and  interests  of  the  region”  attached  to  each  region.  Community-based  clinics 
would  continue  as  “independent”  entities.  They  argue  that  the  integration  of  clinics  at  the 
regional  level  should  not  come  at  the  expense  of  clinic  independence  and  they  propose  to 
protect  clinic  independence  by  transposing  the  current  CFC  structure  onto  the  regional  level. 
Clinics  and  regional  committees  would  sign  formal  operation  agreements  equivalent  to  the 
current  structure. 

It  is  not  at  all  clear  to  me  that  this  structure  would  preserve  clinic  independence;  in  fact, 
there  is  much  to  suggest  that  it  would  fundamentally  undermine  clinic  independence.  In  light  of 
the  responsibility  given  to  regional  committees  to  develop  plans  reflecting  the  legal  needs  of 
those  in  its  region  and  in  light  of  the  provincial  board’s  responsibility  with  respect  to  the 
determination  of  policy  and  performance  objectives,  it  seems  entirely  plausible  that  there  will 
remain  little,  if  any,  scope  for  the  meaningful  exercise  of  decision-making  by  local  community 
boards.  Certainly  their  present  autonomy  with  respect  to  policy  and  administration  would  be 
fundamentally  undermined.  These  multi-layers  of  decision-making  (and,  I  might  add,  the 
decision-making  authority  of  each  regional  committee  and  their  interplay  is  not  immediately 
apparent  to  me)  risk  increased  bureaucratization  and  a  radical  “de-democratization”  of  the 
present  clinic  system. 

Is  there,  then,  any  reason  to  prefer  the  regionalization  recommended  by  Zemans  and 
Monahan  over  the  local  governance  presently  exercised  by  clinics?  I  think  not.  Legal  needs  are 


Clinic  Funding  Committee  submission,  supra,  note  32,  at  6. 

Grange  Report,  supra,  note  3 1 . 

Frederick  H.  Zemans  and  Patrick  J.  Monahan,  From  Crisis  to  Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North 
York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre  or  Public  Law  and  Public  Policy,  1997). 
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only  tangentially,  if  at  all,  connected  to  regions  of  the  province.  Rather,  as  my  earlier 
discussion  has  attempted  to  show,  they  are  integrally  connected  to  one’s  membership  in 
particular  groups,  one’s  association  with  particular  communities  of  interest.  The  present  clinic 
system  recognizes  this;  the  mandate  of  several  “specialty”  clinics  includes  those  throughout  the 
province  who  share  that  community  of  interest.  There  is  no  reason  at  all  to  think  that  a 
regional  advisory  committee  might  reflect  these  various  communities  of  interest.  Even  the 
geographically  based  clinics,  and  the  communities  of  interest  they  represent,  do  not  in  any 
manner  map  onto  the  regional  structure  of  courts.  The  membership  of  a  few  “community 
representatives”  on  a  provincial  governing  body  or  advisory  group  is  no  substitute  whatsoever 
for  the  local  governance  and  community  involvement  that  now  exists.  (Which  is  not  to  say  that 
there  should  be  no  community  representatives  on  such  boards  or  groups.) 

Martin  Fried! and,  in  his  paper  for  the  Review,  addresses  several  issues  relevant  to  local 
governance.  While  he  is  certainly  right  to  conclude  that  “some  accountability  for  activities  and 
use  of  performance  standards  and  outcome  measures  cannot  be  avoided  when  public  money  is 
being  used”,  as  noted  in  the  above  discussion  of  quality  assurance,  accountability  structures 
now  exist  within  the  clinic  system.  His  suggestion  that  “governance  of  the  clinics  should  be 
done  centrally  so  that  there  can  be  a  more  uniform  assessment  of  the  need  for  clinics  in  various 
areas  of  the  province  and  an  evaluation  of  their  effectiveness”99  is  somewhat  ambiguous.  If,  by 
this,  Professor  Friedland  simply  means  that  a  central  body,  such  as  a  subcommittee  of  the 
“Legal  Aid  Board”,  ought  to  have  responsibility  for  making  determinations  about  the  funding 
of  clinics  and  assessing  their  performance,  this  is  virtually  akin  to  the  role  presently  played  by 
the  CFC  and  ought  to  continue  in  the  context  of  a  new  Plan.  Indeed,  the  maintenance  of  a 
separate  body  to  administer  the  clinic  system  will  be  essential  to  the  vitality,  indeed  to  the 
survival,  of  community  clinics.  The  administrative  body— who  makes  decisions  about  the 
funding  and  de-funding  of  clinics,  who  evaluates  the  performance  of  the  clinics,  who  works  to 
facilitate  system  supports,  etc.— must  have  a  thorough  knowledge  of  clinics,  their  mandate, 
and  the  conditions  necessary  to  their  effective  functioning.  The  necessity  of  this  expertise  to 
the  appropriate  exercise  of  the  function  suggests  strongly  the  need  for  a  separate  body,  such  as 
a  subcommittee  of  a  legal  aid  board,  as  proposed  by  Professor  Friedland. 

Professor  Friedland’ s  suggestion  of  possibly  appointing  a  member  of  the  proposed  legal 
aid  board  to  the  boards  of  community  clinics  is  problematic.  If  the  purpose  is  to  ensure 
accountability,  or  to  enhance  communication,  other  methods  are  better  suited  to  these  tasks, 
without  the  accompanying  risks  of  this  suggestion.  The  risk  entailed  here  is  that  the  presence 
of  a  legal  aid  board  member  may  impede,  rather  than  enhance,  the  work  of  local  boards.  This 
may  occur  because  the  continual  presence  of  the  “funder”  may  inhibit  discussion  or  may  cause 
services  and  priorities  to  be  set  in  accord  with  his  or  her  preferences  and  expectations,  rather 
than  in  accord  with  the  needs  of  the  community  needs  (the  goal  which,  hopefully,  both  the 
local  board  and  legal  aid  board  share). 

Professor  Friedland  also  suggests  the  possibility  of  the  new  board  involving  “the  agencies 
in  the  province  in  setting  some  priorities  on  how  public  funds  given  to  clinics  can  be  best 
used”.  By  way  of  example,  he  suggests  the  possibility  of  imposing  limitations  on  the 
percentage  of  time  spent  on  “non-service  related  activities”.  While  it  is  not  clear  which 
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agencies  of  the  province  Professor  Friedland  has  in  mind,  a  role  for  any  agency  or  body— 
other  than  the  community  board— in  setting  priorities  cuts  fundamentally  against  the  principle 
of  respect  for  community  control/local  governance.  It  might  also  be  noted  here  that  many 
“agencies”  do  sit  on  the  boards  of  community  clinics  at  present,  and  the  work  of  clinics  and 
community-based  agencies  is  intertwined  in  a  great  many  ways,  as  the  review  of  clinic 
activities  indicated.  In  this  sense,  many  agencies  of  the  province  do  assist  in  setting  clinic 
priorities. 

Let  me  assume  for  the  moment  that  what  may  be  contemplated  here  is  the  imposition  by 
the  legal  aid  board,  or  some  subcommittee  thereof,  of  priorities,  for  example,  by  directing  the 
percentage  of  time  that  clinics  will  devote  to  particular  strategies  or  modes  of  service  delivery. 
This  is  the  route  which  the  Interim  Report  of  the  British  Columbia  Poverty  Law  Services 
Review  Committee 101  takes;  it  interprets  the  relevant  legislation  to  mandate  the  provision  of 
community  development  and  public  legal  education  services  and  so  recommends  that 
community  law  offices  be  required  to  devote  15  percent  of  staff  time  to  community 
development  and  five  percent  to  public  legal  education.  Direction  of  priorities  from  above, 
including  the  allocation  of  time  to  different  modes  of  delivering  service,  also  fundamentally 
cuts  against  the  principle  of  community  governance.  The  only  relevant  question  ought  to  be 
whether  community  boards  are  responsive  to  the  needs  of  their  communities:  sometimes 
“responsive”  may  entail  all  community  development  work;  at  others  times,  all  case  work.  This 
sort  of  question  is  addressed,  as  discussed  earlier,  through  quality  assurance  and  other 
accountability  structures. 

The  final  issue  to  touch  on  with  respect  to  governance  is  whether  there  ought  to  continue 
to  be  a  separate  budget  for  the  clinics  as  there  is  at  present.  As  many  others  have  pointed  out, 
the  issue  of  a  separate  versus  a  single  budget  is  really  very  much  connected  to  the  historical 
relationship  between  the  two  sides  of  the  Plan,  judicare  and  the  clinics.  This  relationship  has  in 
some  respects  been  acrimonious.  For  example,  in  the  early  1970s  a  report  of  a  subcommittee 
of  the  Legal  Aid  Committee  of  the  Law  Society  condemned  neighbourhood  law  offices.  The 
Law  Society  opposed  the  recommendation  for  the  expansion  of  clinics  contained  in  the  report 
on  legal  aid  of  Mr.  Justice  Osier.  Moreover,  the  Law  Society  has  resisted  a  “staff’  model  of 
legal  services,  endorsing  instead  judicare.  While  clinics  are  obviously  to  be  differentiated  from 
a  staff  model,  they  nevertheless  often  fall  under  the  umbrella  of  the  critique  of  staff  models  by 
proponents  of  judicare.  Many  speculate  that  the  clinics  have  survived  because  they  have  not 
encroached  upon  protected  areas  of  judicare  practice,  criminal  and  family  law.  The  worry 
then,  to  use  Gathercole’s  expression,  is  about  “putting  the  fox  in  charge  of  the  chickens,”1  3 
that  is,  a  worry  that  if  proponents  of  judicare  have  responsibility  for  funding  allocations,  the 
clinics  are  put  at  risk  of  losing  their  funding  to  the  judicare  component  of  the  Plan.  Hence, 
much  turns  upon  who  has  the  responsibility  for  making  allocative  decisions  with  respect  to 
funding.  There  is  a  risk  that  any  lawyer-dominated  board  (and  boards  may  be  dominated  by 
lawyers  even  when  there  are  only  a  few  lawyers  involved)  will  prefer  judicare.  If  we  are 
committed  to  the  maintenance  of  community  clinics  and  wish  to  respect  their  mandate,  as  I 


British  Columbia,  Poverty  Law  Services  Review  Committee,  Interim  Report  (July  1996). 

Gathercole  notes  that  the  private  bar,  particularly  outside  of  Toronto  has  consistendy  expressed  its  opposition  to 
clinics:  R.J.  Gathercole,  “The  Future  of  Legal  Aid  in  Ontario”  (1978),  2  Can.  Community  L.J.  58. 
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have  argued  we  ought  to,  then  this  issue  is  of  grave  concern.  It  may  well  be  that  the  only  way 
to  adequately  protect  clinics  and  their  mandate  is  to  statutorily  protect  their  funding. 

6.  CRIMINAL,  FAMILY,  AND  IMMIGRATION  LAW  SERVICES 

As  noted  earlier,  like  middle-and  upper-income  earners,  low-income  people  experience 
criminal  and  family  law  problems  (although  how  these  legal  issues  play  themselves  out  will 
often  differ  along  class  and  other  dimensions).  In  the  historical  evolution  of  the  legal  aid  plan, 
functions  as  between  judicare  and  the  community  clinics  were  divided,  with  judicare  providing 
for  criminal  charges  where  loss  of  livelihood  or  of  liberty  was  at  risk  and  for  some  family  law 
matters,  and  the  clinics  providing  services  in  the  area  of  “poverty  law”.  In  the  main,  then, 
clinics  have  not  provided  direct  client  services  in  criminal  or  family  law. 

With  respect  to  immigration,  clinics  were  initially  the  only  legal  service  providers  in  this 
area.  Certificates  later  became  available  and  immigration  became  perhaps  the  only  area  of 
“shared  jurisdiction”  (although  certificates  in  the  past  were  in  limited  circumstances  issued  for 
some  areas  of  “poverty  law”  practice). 

Clinic  statistics  show  that  the  vast  majority  of  criminal  and  family  law  service  is  in  the 
nature  of  summary  advice,  and  it  is  largely  in  the  area  of  summary  advice  that  clinics  have 
increasingly  provided  service  in  light  of  the  recent  cutbacks  to  the  judicare  side  of  the  Plan.  In 

1995  clinics  provided  summary  advice  in  8,012  family  law  cases.  This  increased  to  10,139  in 

1996  but  still  represented  only  6.87  percent  of  summary  advice  given  by  clinics.  In  1995  only 
127  family  law  files  were  opened,  and  in  1997  this  number  increased  to  196  (going  from  .635 
to  .92  percent  of  the  total  files).  Moreover  these  few  family  law  files  were  concentrated 
largely  in  a  few  clinics:  Justice  for  Children  and  Youth,  Keewaytinok,  Willowdale,  and  East 
Toronto. 

With  respect  to  criminal  summary  advice  there  was  an  increase  from  2.3  to  2.86  percent 
of  total  summary  advice,  and  most  of  this  advice  was  provided  by  clinics  primarily  serving 
aboriginal  populations:  Aboriginal  Legal  Services,  Kenora,  Keewaytinok,  Manitoulin,  and  also 
Justice  for  Children  and  Youth.  Not  including  statistics  from  the  Correctional  Law  Project 
which  serves  only  those  incarcerated,  clinics  opened  160  criminal  files  in  1995  and  165  in 
1996.  These  files  again  were  concentrated  amongst  a  few  clinics:  Justice  for  Children, 
Keewaytinok,  and  Kenora. 

The  statistics  show  greater  clinic  involvement  in  immigration  with  total  files  in  1995  of 
901,  and  in  1996  of  822.  Here  too  the  work  is  relatively  concentrated;  some  clinics  do  no 
immigration,  some  a  small  amount,  and  a  few,  do  a  sizable  amount  of  work  in  this  area.104 

The  Clinic  Funding  Committee  submission  to  the  Review  concludes,  “service  in  family, 
criminal,  and  general  civil  are  generally  provided  only  where  clients  have  little  access  to  other 
legal  services,  primarily  in  remote  areas,  such  as  along  the  James  Bay  coast”.105  Nevertheless, 
clinics  have  dealt  with,  and  continue  increasingly  to  deal  with,  more  systemic  criminal  and 
family  law  issues.  So,  for  example,  several  clinics  have  done  significant  systemic  work  around 
policing  since  it  impacts  upon  the  populations  they  serve:  the  homeless,  youths,  blacks, 
psychiatric  survivors.  Others  have  begun  to  provide  victim-witness  supports  to  abused  women 


The  percentage  increase  and  decrease  over  this  period  in  each  of  these  areas  is  included  in  the  Bogart,  Meredith, 
and  Chandler,  supra,  note  56. 

Clinic  Funding  Committee  submission,  supra,  note  32. 
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and  in  this  role,  have  worked  actively  to  improve  the  criminal  justice  system’s  response  to  wife 
abuse  (for  example,  working  with  local  Crowns  to  provide  information  about  conditions  for 
bail  releases).  Many  clinics,  particularly  since  the  recent  cutback  in  certificates,  have  begun  to 
provide  an  increasing  number  of  services  in  the  family  law  area:  at  least  one  clinic  has  created, 
together  with  the  local  area  office  and  members  of  the  bar,  a  family  law  duty  counsel  clinic; 
and  others  have  begun  to  provide  information  sessions  on  family  law.106 

In  the  1996  applications  for  clinic  funding,  a  few  clinics  described  compelling 
circumstances  in  which  they  provided  representation  in  family  law.  In  one  case,  the  board 
agreed  that  the  clinic  could  represent  a  grandfather  in  preserving  his  custody  of  his  grandchild 
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(this  required  utilization  of  reciprocal  enforcement  of  judgments  legislation).  In  another: 

a  young  mother  of  two  was  brought  to  the  Clinic  by  a  school  social  worker.  He  had  come  into 
contact  with  the  family  because  it  appeared  that  the  children  were  not  being  fed.  When  he 
investigated,  he  found  that  the  mother,  who  spoke  no  English,  had  been  cut  off  welfare  for  the  past 
two  months,  had  been  without  food  for  some  time,  and  was  threatened  with  eviction.  Welfare  took 
the  position  that  she  should  be  pursuing  support  from  her  ex-husband.  Unfortunately,  they  had  not 
provided  the  client  with  any  assistance  in  doing  so,  or  informed  her  of  her  rights.  The  Clinic 
immediately  launched  an  application  for  support  and  custody,  as  well  as  an  appeal  to  the  Social 
Assistance  Review  Board.  A  parental  support  worker  at  Family  Court  took  over  the  support 
application. 

With  respect  to  family  law,  clinics  routinely  deal  with  clients  whose  multidimensional 
legal  needs  include  family  law  needs.  The  intersections  between  social  assistance  and  family 
law  (the  obligation  to  seek  support,  the  treatment  of  joint  custody  arrangements  in  assessing 
eligibility  or  benefit  levels,  family  breakdown  and  the  withdrawal  of  sponsorships,  the  role  of 
the  family  support  worker,  etc.)  are  pervasively  in  issue  in  clinic  practice.  Scarborough 
Community  Legal  Services  describes  in  its  funding  application  a  serious  multifaceted  case. 
Their  client  was  seriously  assaulted  by  her  husband  while  pregnant  and  criminal  charges  were 
laid.  There  were  “issues  relating  to  the  subsequent  stillbirth  of  our  client’s  baby  and  physical 
injuries,  an  eviction  from  subsidized  housing,  a  denial  of  welfare  assistance,  lack  of 
immigration  status  and  pending  deportation,  child  abduction  and  child  sexual  abuse”.  The 
clinic  provided  representation  on  the  issues  of  the  welfare  refusal,  the  eviction  from  subsidized 
housing,  and  the  client’s  immigration  status.  The  clinic  interacted  with  victim  assistance,  the 
Crown,  the  police,  the  coroner,  and  the  client’s  physician.  Referrals  were  made  on  the  family 


Zemans  and  Monahan  also  note  that  there  have  been  many  more  requests  for  summary  advice  in  family  law 
received  by  the  clinics.  “Our  interviews  with  clinic  staff  and  boards  across  the  province  indicate  that  many 
would-be  certificate  applicants  have  been  ‘displaced’  onto  clinics,  creating  increased  caseloads  in  areas  of 
traditional  certificate  practice,  particularly  family  law”:  Zemans  and  Monahan,  supra,  note  98,  at  37. 

Bogart,  Meredith,  and  Chandler,  in  their  study  for  the  Review,  supra,  note  56,  found  that  many  climes  are  seeing 
a  significant  increase  in  requests  for  assistance  in  family  law  matters  from  people  who  have  either  been  denied  a 
certificate  or  discouraged  from  applying.  Some  clinics  have  responded  by  providing  summary  advice;  others  by 
creating  self-help  kits  and  pamphlets;  and  others  by  conducting  workshops  with  the  assistance  of  the  private  bar. 

The  submission  of  the  Simcoe  Legal  Services  Clinic  describes  in  some  detail  the  increased  demand  for  service  in 
family  law  that  it  has  experienced  and  the  many  innovations  it  has  introduced  in  attempting  to  respond  to  this 
demand:  it  has  written  and  disseminated  self-help  guides;  it  has  undertaken  legal  education  evenings  dealing  with 
particular  family  law  topics  and  including  “an  explanation  of  the  process,  an  introduction  of  the  self¬ 
representation  materials  prepared  by  the  Clinic,  and  simulation  of  what  the  prospective  client  may  find  when 
dealing  with  the  Court  bureaucracy  and  apparatus”. 

See  East  Toronto  Community  Legal  Clinic,  submission  to  the  Ontario  Legal  Aid  Review. 
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law  issues,  and  the  clinic  acted  as  coordinator  between  the  police  and  the  family  law  lawyer  on 

the  child  abduction  issues  and  accompanied  the  client  and  the  police  in  efforts  to  locate  the 

child.  As  such,  while  not  all  of  the  client’s  legal  issues  were  dealt  with  by  clinic  staff,  the 
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clinic  played  a  vital  role  in  providing  supportive,  coordinated  service. 

Where  then  might  this  lead  us  in  terms  of  the  role  of  clinics  in  the  areas  of  criminal  and 
family  law?109  It  is  important  to  return  to  an  observation  made  much  earlier  in  the  paper  that 
legal  needs  in  relation  to  criminal  and  family  generally  do  not  arise  by  virtue  of  low-income 
status  or  by  virtue  of  membership  in  a  particular  disadvantaged  group.  This  general  proposition 
does  not  hold  true  in  all  instances;  as  noted  above,  the  multidimensional  needs  of  many  low- 
income  people  often  include  family  law  issues  that  arise  by  virtue  of  low-income  status;  and  as 
noted  below,  it  is  possible  to  imagine  communities  of  interest  that  might  coalesce  around 
particular  issues  in  relation  to  criminal  or  family  law.  I  have  argued  earlier  in  the  paper  that 
legal  aid  funding  ought  to  be  provided  to  address  those  legal  needs  that  arise  both  by  virtue  of 
one’s  low-income  status  and  by  virtue  of  one’s  membership  in  a  particular  disadvantaged 
group  (which  for  ease  of  reference  I  describe  below  as  “poverty  law”,  notwithstanding  my 
earlier  critique  of  the  term)  and  have  attempted  to  offer  normative  justifications  for  so  doing.  I 
have  also  argued  that  a  community  legal  clinic  model  is  the  best  delivery  model  to  identify  and 
respond  to  such  needs.  Thus,  as  I  have  conceptualized  the  mandate  of  clinics,  criminal  and 
family  law  individual  representation  generally  do  not  fit  within  this  mandate.  The  bulk  of 
individual  representation  in  criminal  and  family  law  is  not  respectful  of  a  “poverty  law” 
mandate  but  of  other  mandates:  to  ensure  that  those  accused  criminally  or  that  those  facing  loss 
of  custody  of  their  children  have  representation,  for  example.  The  risk  of  clinics  taking  on 
these  other  mandates  is  that  these  other  mandates  will  drive  out  the  “poverty  law”  mandate. 
Just  as  it  is  possible  to  respect  the  “poverty  law”  mandate  in  theory,  but  not  in  practice,  by 
incorporating  an  overall  governance  structure  that  undermines  community  control,  so  too  it  is 
possible  to  undermine  the  “poverty  law”  mandate  by  allocating  to  community -based  clinics 
(those  charged  with  the  responsibility  to  honour  this  mandate)  responsibility  for  other 
competing  mandates.  So,  for  example,  if  clinics  were  expected  to  be  responsible  for  providing 
significant  levels  of  representation  in  criminal  and  family  law,  the  “poverty  law”  mandate 
would  be  put  at  great  risk.  If  clinics  were  required  to  provide  representation  in  these  areas, 
essentially  community  control  and  thus  responsiveness  would  be  eliminated  and,  of  course, 
such  a  requirement  would  almost  certainly  destroy  the  poverty  law  mandate.110 

A  further  concern  is  that  the  representation  of  accused  persons  is  at  odds  with  other  work 
undertaken  by  clinics,  in  particular  their  work  in  assisting  victims  of  domestic  assaults.111 


The  People  in  Transition  Inc.  submission  to  the  Ontario  Legal  Aid  Review  notes  with  respect  to  abused  women, 
that,  “[Wjomen  should  be  able  to  access  all  of  their  criminal  and  civil  needs,  plus  access  medical  support, 
childcare  and  counselling  within  the  same  setting.”  While  this  may  be  ideal,  it  may  not  always  (or  often)  be 
possible.  As  described  by  the  example  in  the  text,  the  role  which  the  clinic  here  took  on  in  ensuring  that  all  of  the 
legal  needs  of  their  client  were  met  and  in  providing  continuity  of  service  is  a  viable  alternative. 

Due  to  time  constraints  I  am  not  able  to  consider  immigration  law  here.  As  noted  in  the  text,  the  area  of 
immigration  has  been  something  of  an  anomaly  in  the  evolution  of  the  Plan  and  I  am  reluctant  to  comment  on  it 
without  the  opportunity  to  delve  into  the  area  in  more  depth.  But  it  is  significant  to  observe  not  only  that 
immigration  is  a  vitally  significant  issue  to  many  communities  served  by  clinics,  but  also  that  it  intersects  in  a 
great  many  ways  with  other  issues  clinics  routinely  deal  with:  social  assistance  and  housing  in  particular. 

Rollie  Thompson  discusses  these  issues  in  his  unpublished  paper.  So,  Do  You  Think  It’s  Going  to  Rain?  Notes  on 
Community  Legal  Clinics  and  The  Legal  Aid  Crisis  (November  1995). 

Association  of  Community  Legal  Clinics  of  Ontario,  submission  to  the  Ontario  Legal  Aid  Review. 
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Moreover,  many  worry  that  should  clinics  become  engaged  in  criminal  defence  work,  this 
would  perpetuate  the  stereotyping  of  the  poor  as  criminals  and  many  poor  people  would  be 
more  reticent  to  approach  clinics. 

As  emphasized  above,  the  proposition  that  the  provision  of  legal  services  in  relation  to 
criminal  and  family  law  is  not  consistent  with  a  “poverty  law”  mandate  is  only  generally  true, 
and  in  many  instances  the  provision  of  legal  services  in  these  areas  will  be  consistent  with  a 
“poverty  law”  mandate.  As  discussed  throughout  the  paper,  integral  to  the  community  clinic 
model  is  “community”,  communities  of  interest  and  geographic  communities.  As  described 
above,  it  is  clear  that  for  particular  communities  of  interest,  systemic  issues  in  relation  to 
criminal  and  family  law— and  one  can  well  imagine,  although  I  have  not  detailed  these  here,  in 
relation  to  immigration  law  as  well— are  of  pressing  concern.  As  such,  it  is  entirely  consistent 
with  the  “poverty  law”  mandate  of  clinics  to  engage  in  this  systemic  work.  One  could  also 
readily  imagine  particular  communities  of  interest,  in  each  of  these  areas,  who  might  wish  to 
seek  funding  to  establish  a  clinic  devoted  to  their  legal  needs.  For  example,  one  might  identify 
women  survivors  of  sexual  assault  as  sharing  a  community  of  interest  with  particular  and 
pressing  legal  needs— in  relation  to  documentary  disclosure  amongst  other  legal  needs. 

While,  as  argued  above,  there  are  many  reasons  to  be  concerned  should  clinics  take  on  a 
significant  role  in  direct  client  representation  in  criminal  and  family,  they  ought  not  to  be 
precluded  from  providing  this  service  where  it  is  consistent  with  their  “poverty  law”  mandate; 
they  simply  should  not  be  relied  upon  to  provide  extensive  coverage  in  this  area.  Moreover,  it 
may  be  the  case  that  in  more  remote  areas  of  the  province  it  will  make  sense  to  have  one  office 
with  a  “multiple”  mandate,  but  such  offices  need  to  be  structured  to  ensure  that  each  of  the 
mandates  is  respected.  It  may  also  be  appropriate  in  some  instances  to  co-locate  a  “staff’ 
family  law  lawyer  with  a  community  clinic,  so  that  office  space  and  other  resources  might  be 
shared.  The  co-location  of  criminal  law  services  is  strongly  opposed  by  many  poverty  activists, 
for  the  reason  described  above,  it  risks  perpetuating  the  stereotype  of  the  poor  as  criminals  and 
decreases  the  sense  of  the  clinic  as  a  “community  resource”. 

The  intersection  between  family  and  social  assistance  in  particular  also  suggests  the  need 
for  some  level  of  coordination  between  various  components  of  the  Plan.  One  could  imagine 
shared  training  sessions  for  clinic  and  staff  employees  on  issues  relating  to  the  intersection  of 
these  areas  of  practice.  One  can  imagine  particular  clinics  and  staff  offices  negotiating 
procedures  for  the  handling  of  specific  issues. 

In  sum,  then,  while  clinics  ought  to  continue  with  their  systemic  work  in  relation  to  family 
and  criminal  law,  and  while  they  ought  not  to  be  precluded  from  doing  individual  case  work  in 
these  areas,  no  significant  responsibility  for  coverage  in  this  area  should  be  assigned  to  clinics. 
The  work  which  clinics  do  at  present  in  providing  support  and  continuity  of  service  is  crucial 
and  ought  to  continue,  although  parenthetically  let  me  note  that  here,  too,  is  another  example 
of  the  problem  of  basing  performance  measures  on  case  counts.  Co-location  of  clinics  and  staff 
lawyers  could  be  experimented  with,  and  if  undertaken,  ought  to  be  evaluated.  Thought  might 
also  be  given  to  experimenting  further  with  the  multiservice  model  such  as  York  Community 
Services:112 

a  community  based,  non-profit  organization  offering  full  primary  health  care,  legal  services, 

counselling  and  community  programs  within  an  interdisciplinary  environment  primarily  to  residents 


112 


York  Community  Services,  submission  to  Ontario  Legal  Aid  Review  (March  1997). 
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of  the  city  of  York...  A  community  legal  clinic  in  a  multi-service  community  centre  offers  major 
advantages  to  clients,  staff  and  the  legal  delivery  system.  Nearly  all  of  the  clients  served  by  a 
community  legal  clinic  present  with  a  number  of  problems,  of  which  ‘legal  problems’  may  be  only  a 
fragment.  For  example,  legal  problems  may  stem  from  a  critical  social  problem,  which  in  turn  can 
be  reflected  in  a  health  problem... clients  can  get  help  for  most,  it  not  all,  of  the  other  problems 
which  stand  in  their  way  to  healthy  growth  and  independence. 

7.  COMPARATIVE  DIMENSIONS 

Models  which  bear  resemblance  to  Ontario’s  community  legal  clinics,  but  which  are  not 
perfect  reflections  of  them,  exist  in  British  Columbia,  Quebec,  and  Australia.113  It  appears  that 
no  jurisdiction  has  a  model  comparable  to  the  “specialty”  clinics  in  Ontario. 

British  Columbia  as  of  1996  had  14  community  law  offices  and  15  native  community  law 
offices.  These  are  administered  as  separate  legal  aid  societies  and  operate  as  funded  agencies 
of  the  Legal  Services  Society.114  The  community  law  offices  provide  services  in  areas  similar 
to  Ontario’s  geographically  based  clinics:  residential  tenancies,  social  assistance,  and 
employment  law.  Like  clinics,  services  are  delivered  by  a  mix  of  lawyers  and  paralegals,  and 
like  clinics,  they  rely  not  only  on  direct  client  service  but  also  on  public  legal  education  and 
community  development.115  British  Columbia’s  Legal  Services  Society  Act  mandates  legal 
services  for  qualifying  individuals  in  particular  circumstances,  including  instances  where 
individuals  have  a  legal  problem  which  threatens  their  family’s  physical  or  mental  safety  or 
health;  their  ability  to  feed,  clothe,  and  provide  shelter  for  themselves  and  their  dependents;  or 
their  livelihood.  As  such,  the  Act  mandates  services  for  many  of  the  legal  problems  facing 
low-income  people.  In  a  recent  “Core  Services  White  Paper”,  the  Legal  Services  Society  has 
also  delineated  “board  mandated”  services.  Also  as  noted  earlier,  the  Poverty  Law  Services 
Review  Committee  in  its  interim  report  recommends  that  community  law  offices  be  required 
to  commit  15  percent  of  total  advocacy  services  to  community  development  services  and  five 
percent  to  public  legal  education.  Nothing  in  the  B.C.  legislation,  nor  in  the  structure  of  the 
community  law  offices,  recognizes  the  discrete  needs  of  particular  disadvantaged  groups,  other 
than  those  of  Aboriginal  persons. 

As  Mark  Leach  et  al.  point  out  in  their  paper  for  the  Review,  there  are  some  similarities 
between  local  legal  aid  offices  operated  by  regional  corporations  in  Quebec  and  Ontario’s 
community  clinics.  They  provide  representation  in  criminal,  family,  and  “poverty  law”,  and 
they  engage  in  legal  education  and  law  reform  in  addition  to  providing  direct  client 
representation.  Quebec’s  legal  aid  statute  includes  in  the  Commission’s  mandate  the 
responsibility  to  promote  the  development  of  information  programs  to  economically 
underprivileged  persons  on  their  legal  rights  and  obligations.116 


I  should  note  here  that  I  have  not  undertaken  an  exhaustive  comparative  analysis.  Moreover,  portions  of  what 
appear  in  this  section  are  highly  dependent  upon  secondary  materials  which  unfortunately  do  not  provide 
information  about  those  dimensions  of  the  models  in  other  jurisdictions  which  would  be  most  apt  for  the  purposes 
of  developing  a  comparative  analysis  with  Ontario’s  community  legal  clinics. 

Nancy  Henderson,  “Issues  Concerning  Legal  Aid  and  Some  B.C.  Experiences”  in  Zemans,  Monahan  and 
Thomas,  supra ,  note  3;  Poverty  Law  Services  Review  Committee,  supra,  note  101. 

Poverty  Law  Legal  Services  Review  Committee,  ibid. 

Charendoff,  Leach,  and  Levy,  supra,  note  54,  at  4. 
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Thurtell  and  Smith  note  that,  in  1991,  New  South  Wales  had  a  network  of  26  community 
legal  clinics  similar  to  those  in  Ontario.  They  also  note  that  from  a  British  perspective,  the 
Ontario  Legal  Aid  Plan  is  “an  attractive  mix  of  provision  which  could  form  a  recognizable 
goal.  From  an  outsider’s  viewpoint,  the  speciality  clinics  are  a  particularly  impressive  part  of 
the  model.”117 

Leach  et  ai  also  note  that  the  55  law  centres  in  England  and  Wales  provide  similar 
services  to  those  of  Ontario’s  clinics  but  are  more  individualistic  and  grounded  in  local 
initiatives. 

8.  STUDENT  LEGAL  CLINICS 

In  the  late  1940s  and  early  1950s,  while  on  one  front  there  was  a  struggle  over  the  status 
of  legal  aid  as  a  right  or  privilege  (whether  it  ought  to  be  a  “social”  benefit  removed  at  least  in 
part  from  the  market),  another  struggle  was  being  engaged  around  legal  education.  Prior  to 
1949  lawyers  in  Ontario  were  trained  through  an  apprenticeship  system.  In  1949  the  first 
university-based  law  school  opened  in  a  climate  of  a  rather  acrimonious  division  between 
practitioners  and  academics;  between  those  who  understood  that  law  could  only  be  learned 
through  practice  and  those  who  believed  that  the  study  of  law  ought  to  be  separated  entirely 
from  practice  and  studied  in  universities.  Law  schools  insisted  that  they  were  not  in  the 
business  of  teaching  their  students  about  the  practice  of  law.  Some  went  the  further  step  and 
claimed  that  there  was  little  educative  value  in  having  students  spend  time  in  the  actual  practice 
of  law.118 

Fairbaim  notes  that  “in  its  initial  stages  of  development,  student  legal  aid  met  with  almost 
universal  disfavour.”  While  students  involved  in  student  legal  aid  saw  the  provision  of  legal 
assistance  to  poor  persons  as  a  means  to  get  access  to  the  practical  experience  that  they 
believed  was  essential,  and  as  providing  an  important  community  service;  their  activities  were 
opposed  by  practitioners  who  viewed  such  activities  as  the  unauthorized  practice  of  law,  and 
by  their  faculties  who  regarded  the  activities  to  be  of  negligible  educational  benefit  and  an 
unworthy  distraction  from  the  study  of  law.119 

Now  we  come  to  a  point  of  overlap  in  the  history  of  publicly  funded  legal  aid  and  the 
student  struggle  for  “practical”  education.  In  the  mid  1960s  students  entered  the  debates  about 
publicly  funded  legal  aid  hoping  that  they  might  participate  in  the  delivery  of  such  a  system 
and  thereby  secure  legitimization  of  their  past  and  current  practices.  Students  made 
submissions  to  the  Joint  Committee  on  Legal  Aid  which  noted  in  its  Report  that  the  “value  of 

this  experience  for  students  can  not  be  overstated.  ...  It  is  apparent  that  the  participation  by 

120 

law  schools  and  the  students-at-law  in  the  legal  aid  plan  should  continue.” 

The  Legal  Aid  Act  of  1966  provided  that  “there  may  be  established  in  accordance  with  the 
regulations...  student  legal  aid  societies”.  A  subcommittee  of  the  Legal  Aid  Programme 
Committee  was  struck  in  1968  to  consider  student  participation  in  the  Legal  Aid  Plan.  At  the 
time  the  only  organized  student  legal  aid  program  was  located  at  Osgoode  Hall  Law  School, 


Thurtell  and  Smith,  “Desperately  Seeking  Sustenance”  (1993),  9  J.L.  &  Soc.  Pol’y.  258. 

1 1 8 

This  history  is  briefly  reviewed  by  Lyle  S.  Fairbaim,  “Student  Legal  Aid  The  Search  for  Legitimacy  (1974),  12 
Osgoode  Hall  L.J.  627. 

119 

Ibid.,  at  628. 

120  Ibid.,  at  628. 
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and  it  appears  that  Osgoode  Hall  Law  School  was  the  only  faculty  to  recognize  the  educative 
potential  of  student  legal  aid  activity.  The  subcommittee  concluded  that  student  legal  aid 
programs  might  be  “designed  to  service  (a)  a  special  educative  function,  (b)  a  community  need 
and/or  (c)  merely  as  an  extra-curricular  activity”.  In  1969  a  regulation  was  introduced  that 
provided  for  the  creation  of  student  legal  aid  societies.  Law  schools  could  at  their  option  apply 
to  the  Legal  Aid  Committee  for  its  approval  with  respect  to  the  establishment  of  a  student  legal 
aid  society.  Within  less  than  two  years  all  six  of  the  province’s  law  schools  had  applied  for  and 
received  approval  to  establish  legal  aid  programs,  although  concerns  about  their  legitimacy 
lingered. 

Currently,  student  legal  aid  societies  are  governed  by  sections  73  to  77  of  Regulation  710 
to  the  Legal  Aid  Act.124  These  provisions  essentially  provide  that  a  dean  may  apply  to  the  Legal 
Aid  Committee  for  approval  for  the  establishment  and  operation  of  a  student  legal  aid  society, 
and  it  is  the  dean  who  has  ultimate  responsibility  for  such  societies.  The  Legal  Aid  Committee 
designates  sums  of  money  to  be  set  aside  out  of  the  Legal  Aid  Fund  for  the  purpose  of 
financially  supporting  the  student  legal  aid  societies. 

In  addition  to  the  funding  of  student  legal  aid  societies  through  the  Legal  Aid  Committee, 
students  are  funded  by  the  Clinic  Funding  Committee  for  summer  positions  in  four  clinics: 
Parkdale  Community  Legal  Services;  Correctional  Law  Project  at  Queens;  Kensington- 
Bellwoods  Community  Legal  Services;  and  Legal  Assistance  of  Windsor. 

Student  law  societies  are  presently  funded  at  each  of  the  law  schools  in  Ontario  (students 
are  not  paid  for  their  work,  rather  the  primary  expenditures  are  for  review  counsel,  and  for 
secretarial  and  other  supports).  Faculties  vary  widely  with  respect  to  the  extent  to  which  the 
activities  of  the  clinic  are  integrated  into  their  curricula.  Law-faculty -based  clinics  provide 
services  in  the  areas  of  summary  conviction  criminal  matters,  social  assistance,  landlord  tenant 
issues,  consumer  matters  (Small  Claims  Court),  employment  standards,  human  rights 
complaints,  and  academic  appeals  and  offences.  While  most  do  primarily  individual 
representation,  increasingly  student  clinics  have  become  engaged  in  community  legal  education 
and  outreach  efforts.  Students  also  volunteer  a  significant  number  of  hours  to  other  community 
legal  clinics. 

As  noted  both  by  Bogart  and  Meredith  in  their  study  for  the  Review,  and  in  submissions 
to  the  Review,  student  legal  aid  societies  have  seen  a  significant  increase  in  the  requests  for 
representation  in  criminal  law  matters.  At  least  two  of  these  societies,  Downtown  Legal 
Services  (DLS)  at  the  University  of  Toronto,  and  CLASP  at  Osgoode  Hall  Law  School,  report 
an  increase  in  the  number  of  criminal  files  and  in  their  seriousness.  At  DLS  the  number  of 
criminal  files  has  increased  from  30  percent  to  56  percent  of  all  open  files,  and  the  matters  in 
which  students  are  acting  are  more  serious  than  in  the  past.  CLASP  also  reports  an  increase 
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Ibid.,  at  629-30. 

Ibid.,  at  630. 

Ibid.,  at  634. 

Supra ,  note  30. 

See  the  submissions  of  Downtown  Legal  Services  and  CLASP  to  the  Ontario  Legal  Aid  Review. 

See  the  paper  of  Bogart,  Meredith,  and  Chandler,  for  the  Review,  supra,  note  56,  at  17;  see  also  the  Downtown 
Legal  Services  submission  to  the  Ontario  Legal  Aid  Review. 
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in  the  number  of  requests  for  service  in  family,  young  offenders,  and  Ontario  Court  (General 
Division)  litigation.  Community  Legal  Services  at  the  University  of  Western  Ontario  reports 
that  while  in  the  past  students  provided  representation  for  clients  in  provincial  court  on  family 
law  matters,  the  introduction  of  the  Unified  Family  Court  has  meant  that  students  can  no 
longer  appear,  and  thus  persons  who  were  able  to  get  representation  in  the  past  are  no  longer 
able  to  do  so. 

Law  students  have  obviously  contributed  enormously  to  the  overall  goal  of  enhancing 
access  to  justice  for  low-income  people,  and  clinic  work  has  enriched  the  educational 
experiences  of  students.  Student  legal  aid  societies  ought  to  continue  to  be  funded  under  the 
Plan  and  efforts  should  be  made  to  include  them  more  integrally  in  the  broader  planning  for 
service  delivery  within  the  legal  aid  system.  Beyond  these  general  observations  there  are 
several  pertinent  issues  which  time  did  not  permit  me  to  investigate  fully,  but  which  may 
warrant  future  attention:  the  levels  of  funding  (an  issue  which  is  connected  to  the  objectives  of 
student  legal  aid  activities,  and  these  objectives  continue  to  be  debated,  particularly  as  between 
educational  and  service  objectives);  the  allocation  of  responsibility  as  between  the  dean,  the 
student  officers  of  a  society,  and  the  review  counsel;  and  the  relationship  between  the  law 
school  and  the  overall  governing  body  of  the  Legal  Aid  Plan. 
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Persons  Consulted  for  this  Project 


Advisory  Group  Members 

David  Baker 
Akua  Asabea-Blair 
Susan  Campbell 
Susan  Eagle 
Norm  Feltes 
Ian  Morrison 
Margaret  Parsons 
Katryn  Pereira 

Other  Persons  Consulted 

Michael  Blazer 
Joana  Kuras 
Mary  Marrone 
Cheryl  Milne 
Sheena  Scott 
Gary  Stein 

Several  clinic  staff  at  a  meeting  to 
form  the  Association  of 
Community  Legal  Clinics 
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REGIONAL  LISTING  OF  COMMUNITY  LEGAL  CLINICS 


Central  Ontario 

Satellite  Offices 

Algoma  Community  Legal  Clinic 

Sault  Ste.  Marie 

Wawa 

Elliot  Lake  &  Northshore  Community  Legal  Clinic 
Elliot  Lake 

Blind  River 
Spanish 

Cutler 

Georgina  Community  Legal  Services 

Keswick 

Newmarket 

Manitoulin  Legal  Clinic 

Manitoulin  Island 

Sheshgwanig 

Whitefish 

Sheguiandah 

Muskoka  Legal  Clinic 

Bracebridge 

Hunstville 

Nipissing  Community  Legal  Clinic 

North  Bay 

Sturgeon  Falls 

Sudbury  Community  Legal  Clinic 

Sudbury 

Espanola 

Simcoe  Legal  Services  Clinic 

Orillia 

Midland 

Alliston 

Barrie 

Collingwood 

Northern  Ontario 


Clinique  juridique  Grand  Nord 

Kapuskasing 

Cochrane 

Hearst 

Smooth  Rock  Falls 

Keewaytinok  Native  Legal  Services 

Moosonee 

Moose  Factory 
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Kenora  Community  Legal  Clinic 
Kenora 


Kinna-aweya  Legal  Clinic 
Thunder  Bay 


Rainy  River  District  Community  Legal  Clinic 
Fort  Frances 

Sioux  Lookout  Community  Legal  Services 
Sioux  Lookout 


Eastern  Ontario 

Clinique  juridique  populaire  de  Prescott  et  Russell 
Hawkesbury 

Community  Legal  Services  (Ottawa-Carleton) 
Ottawa 

South  Ottawa  Community  Legal  Services 
Ottawa 

West  End  Legal  Services 
Ottawa 

Durham  Community  Legal  Clinic 
Oshawa 

Hastings  &  Prince  Edward  Legal  Services 
Belleville 


Kingston  Community  Legal  Clinic 
Kingston 

Lanark  County  Legal  Clinic 
Perth 

Northumberland  Community  Legal  Centre 
Cobourg 


White  Dog 

Grassy  Narrows 
Ear  Falls 
Red  Lake 

Armstrong  -  full  time 
Geraldton  -  fullt  time 
Marathon  -  full  time 

Atikokan  -  full  time 

Dryden 

Ignace 


Rockland 

Casselman 


Bancroft 

Madoc 

Picton 


Carleton  Place 
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Peterborough  Community  Legal  Centre 
Peterborough 

Renfrew  County  Legal  Clinic 
Renfrew 


Rural  Legal  Services  (North  Frontenac) 
Sharbot  Lake 

Clinique  juridique  Stormont,  Dundas  & 

Glengarry  Legal  Clinic 

Cornwall 


Southwestern  Ontario 

Brampton  Community  Legal  Services 
Brampton 

Brant  County  Community  Legal  Clinic 
Brantford 

Community  Legal  Assistance  Sarnia 
Samia 

Community  Legal  Services  of  Niagara  South 
Welland 

Dundum  Community  Legal  Services 
Hamilton 

Halton  Hills  Community  Legal  Clinic 
Georgetown 

Hamilton  Mountain  Legal  &  Community  Services 
Hamilton 

Legal  Assistance  Kent 
Chatham 


Legal  Assistance  of  Windsor 
Windsor 


Pembroke 
Barry’s  Bay 
Deep  River 


Alexandria 

Williamsburg 


Petrol  ia 


Ridgeway  -  full  time 


Wallaceburg 

Moravian  Indian  Band  Office 
Tilbury 

Leamington 

Amherstburg 
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McQuesten  Legal  &  Community  Services 
Hamilton 

Mississauga  Community  Legal  Services 
Mississauga 

Neighbourhood  Legal  Services  (London  &  Middlesex) 
London 

Niagara  North  Community  Legal  Assistance 
St.  Catharines 

Waterloo  Region  Community  Legal  Services 
Kitchener 

Windsor-Essex  Bilingual  Legal  Clinic 
Windsor 


Toronto  (Metro) 

Bloor  Information  &  Legal  Services 
Toronto 

Downsview  Community  Legal  Services 
Downsview 

East  Toronto  Community  Legal  Services 
Toronto 

Flemingdon  Community  Legal  Services 
Don  Mills 

Jane  Finch  Community  Legal  Services 
Downsview 

Kensington-Bellwoods  Community  Legal  Services 
Toronto 

Neighbourhood  Legal  Services 
Toronto 

Parkdale  Community  Legal  Services 
Toronto 


Cambridge  Place 


Belle  River 
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Rexdale  Community  Information  &  Legal  Services 
Rexdale 

Scarborough  Community  Legal  Services 
Scarborough 


South  Etobicoke  Community  Legal  Services 
Etobicoke 

West  Scarborough  Community  Legal  Services 
Scarborough 

Willowdale  Community  Legal  Services 
Willowdale 

York  Community  Services 
Toronto 


Specialty  Clinics 

Aboriginal  Legal  Services  of  Toronto 
Toronto 

Advocacy  Centre  for  the  Elderly 
Toronto 

Advocacy  Resource  Centre  for  the  Handicapped 
Toronto 

African  Canadian  Legal  Clinic 
Toronto 

Canadian  Environmental  Law  Association 
Toronto 

Centre  for  Spanish-Speaking  Peoples 
Toronto 

Community  Legal  Education  Ontario 
Toronto 

Correctional  Law  Project 
Kingston 
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Industrial  Accident  Victims  Group  of  Ontario 
Toronto 


Injured  Workers’  Consultants 
Toronto 

Justice  for  Children  and  Youth 
Toronto 

Landlord’s  Self-Help  Centre 
Toronto 

Metro  Toronto  Chinese  &  Southeast  Asian  Legal  Clinic 
Toronto 

Toronto  Workers’  Health  &  Safety  Legal  Clinic 
Toronto 
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GEOGRAPHIC  GAPS  IN  THE  ONTARIO  LEGAL  CLINIC  SYSTEM 


County/District 

Town 

Dufferin 

Elgin 

Grey  Bruce 

Haldimand-Norfolk 

Haliburton 

Huron 

Leeds  and  Grenville 

Lennox  and  Addington 

Oxford 

Parry  Sound 

Perth 

Temiskaming 

Victoria 

Wellington 

Orangeville 

St.  Thomas 

Owen  Sound 

Simcoe 

Minden 

Goderich 

Brockville 

Napanee 

Woodstock 

Parry  Sound 

Stratford 

Kirkland  Lake 

Lindsay 

Guelph 
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INADEQUATE  THANKS  TO  UNPAID  HEROES 


For  some  years,  the  Ontario  Legal  Aid  Plan’s  Clinic  Funding  Committee,  through  the  Clinic 
Resource  Office,  has  administered  a  Mentor  Program  for  Ontario  legal  clinics.  Lawyers  in 
private  practice  and  academics  have  given  generous  assistance,  ranging  from  ad  hoc  telephone 
consultation  to  the  undertaking  of  complex  test-case  litigation,  to  clinic  lawyers  and  their  clients. 
For  the  most  part,  this  work  is  performed  pro  bono.  We  wish  to  express  our  gratitude  for  their 
exceptional  service,  in  the  best  tradition  of  the  bar,  to  Ontario’s  poorest  and  most  vulnerable 
citizens.  We  thank  the  following  for  significant  contributions  during  1995-96: 


Raj  Anand 

Shelley  Gavigan 

John  Page 

Ian  Anderson 

Eric  Gertner 

Chris  Paliare 

Ed  Babin 

Stephen  Goudge,  Q.C. 

Sarah  Peppall 

Michael  Bader,  Q.C. 

Michael  S.  Green 

Katryn  Pereira 

George  Beatty 

Mark  Hart 

John  Petrykanyn 

lan  Binnie,  Q.C. 

Jean  Hyndman 

Kent  Roach 

Mary  Lou  Benotto 

Peter  Jervis 

James  Rose 

Sheila  Block 

David  Kent 

James  W.  Rose 

Ian  Blue,  Q.C. 

John  Koch 

Geraldine  Sadoway 

Brian  Burkett 

Tom  Lederer 

Geri  Sanson 

David  Bryce 

Brett  Ledger 

David  M.  Sherman 

Gail  Cadieux 

Douglas  Lehrer 

Elizabeth  Shilton 

Juan  Carranza 

Martha  Jackman 

Pierre  Sicco 

Earl  Cherniak,  Q.C. 

Philip  MacAdam 

Grant  Sincliar,  Q.C. 

Yvonne  Chisholm 

John  McGowan 

Odette  Soriano 

Neil  Cohen 

Lucy  McSweeney 

Kate  Stephenson 

Sheila  Crummey 

John  Monger 

Lori  Stoltz 

Sean  Dewart 

Mayo  Moran 

William  Sullivan 

Mary  Louise  Dickson,  Q.C. 

Janet  Mosher 

Beth  Symes 

Brian  Donovan 

Mary  Jane  Mossman 

Julie  Thorbum 

Julian  Dudley 

Ellen  Murray 

Peter  Ward 

Alan  d’Silva 

Gary  Newhouse 

Patricia  Wells 

Mary  Eberts 

Sheilagh  O’Connell 

Jeffrey  Wilson 

Robert  Fenton 

John  Olah 

Melanie  Yach 

Michael  Fitton 

Anthony  Paas 

As  hard  we  have  tried,  we  are  sure  that  the  above  is  not  a  complete  list.  Thanks  to  the  rest  of 
you  too;  you  know  who  you  are. 
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The  author  wishes  to  thank  the  members  of  her  advisory  committee  for  generously  offering  their  time,  advice, 
comments,  and  insights.  I  also  wish  to  thank  Ruth  Lawson,  Deputy  Director  (Appeals)  at  the  Ontario  Legal  Aid 
Plan  for  her  invaluable  assistance  throughout  the  research  and  writing  of  this  paper.  The  sincere  goodwill  that 
exists  between  OLAP  and  the  Immigration  Bar  is  a  tribute  to  Ms.  Lawson’s  and  the  bar’s  shared  commitment  to 
providing  quality  legal  representation  to  refugees  and  immigrants  in  Ontario. 

The  written  submissions,  oral  consultations  and  data  provided  by  the  many  individuals,  agencies  and 
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1.  INTRODUCTION 

The  core  of  legal  aid  services  in  the  field  of  immigration  and  refugee  law  is  dedicated  to 
providing  representation  for  refugee  claimants  in  quasi-judicial  hearings  before  members  of  the 
Convention  Refugee  Determination  Division  (CRDD)  of  the  Immigration  and  Refugee  Board 
(IRB).  Funding  for  Immigration  matters,  such  as  failed  sponsorship  applications,  deportations, 
and  detention  reviews,  has  always  occupied  a  much  lower  priority  than  funding  for  refugee 
cases. 

The  procedure  for  a  refugee  claimant  involves  filing  a  personal  information  form  (PIF), 
detailing  the  basis  of  the  refugee  claim.  The  claimant  and  counsel  then  attend  a  hearing,  where 
the  lawyer,  a  refugee  hearing  officer  (RHO),  and  the  two-member  CRDD  panel  question  the 
claimant.  A  positive  decision  may  be  rendered  orally  “off  the  bench”;  all  negative  decisions 
must  be  accompanied  by  written  reasons. 

A  limited  amount  of  OLAP  certificates  are  issued  to  fund  judicial  review  applications 
before  the  Federal  Court  (Trial  Division)  in  respect  of  negative  refugee  decisions.  Up  until 
April  1,  1996,  the  Ontario  Legal  Aid  Plan  (OLAP)  issued  a  limited  number  of  certificates  in 
immigration  (as  distinct  from  refugee)  matters.  Funding  was  occasionally  provided  to 
permanent  residents  of  Canada  subject  to  deportation  proceedings  before  the  Immigration 
Appeal  Division  (I AD)  of  the  IRB.  A  few  certificates  were  also  issued  to  permanent  residents 
who  had  failed  in  their  applications  to  sponsor  family  members.  Certificates  for  I  AD 
proceedings  appear  to  have  comprised  less  than  five  percent  of  the  total  certificates  issued.1 
Due  to  cutbacks  in  funding,  OLAP  ceased  issuing  certificates  for  immigration  matters 
altogether.  At  present,  whatever  legal  aid  representation  is  provided  in  immigration  matters  is 
performed  by  community  legal  clinics. 

The  history  of  legal  aid  in  Ontario  for  refugee  claimants  is  relatively  brief.  Immigrants 
and  refugees  are  deemed  non-residents  of  Ontario  under  the  Ontario  Legal  Aid  Act.  Non¬ 
residents  fall  within  the  jurisdiction  of  the  Deputy  Director  (Appeals)  of  OLAP.  Section  16(1) 
directs  applications  for  legal  aid  by  non-residents  to  the  Provincial  Director.  Section  13(c)(iii) 


i 


OLAP  did  not  record  IAD  certificates  separately  from  CRDD  certificates  until  December  1,  1995  -  March  31, 
19%.  Immigration  certificates  were  not  issued  after  April  1,  1996  anyway.  The  5  percent  figure  is  based  on  the 
data  from  that  period,  and  can  only  be  taken  as  a  "snap  shot"  approximation. 
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provides  for  the  issue  of  a  certificate  in  proceedings  before  administrative  tribunals,  and 
section  41(1)  of  the  Legal  Aid  Regulations  provides  that  proceedings  under  the  Immigration 
Act  must  be  forwarded  to  the  Provincial  Director  who  has  discretion  to  issue  a  certificate.  In 
practice,  the  ultimate  decision  about  whether  to  issue  a  certificate  is  made  by  the  Deputy 
Director  (Appeals)  office.2 

Up  until  the  1980s,  the  number  of  refugee  claimants  in  Canada  numbered  5,000  to  7,000 
per  year.  The  numbers  steadily  grew,  and  in  Singh  v.  Minister  of  Employment  and 
Immigration ,  the  Supreme  Court  of  Canada  interpreted  section  7  of  the  Canadian  Charter  of 
Rights  and  Freedoms  to  include  an  entitlement  to  an  oral  hearing  for  refugee  claimants.  Along 
with  the  oral  hearing  came  a  heightened  demand  for  legal  representation,  and  the  annual  cost 
to  OLAP  rose  from  the  tens  of  thousands  to  $1.2  million  by  1989. 

Beginning  in  1986,  the  number  of  claimants  arriving  in  Canada  (and  Ontario)  escalated 
dramatically.  In  1989,  the  federal  government  established  the  IRB,  and  instituted  a  two-step 
hearing  process  for  determining  refugee  claims.  Through  a  project  known  as  the  “designated 
counsel”  program,  the  federal  government  funded  100  percent  of  the  legal  aid  cost  for  the  first 
stage  of  the  process  (“credible  basis  hearing”);  the  second  stage  was  funded  through  the  usual 
array  of  funding  sources  available  to  OLAP,  but  the  cost  was  relatively  low  because  most  of 
the  legal  work  on  the  claim  was  done  in  the  course  of  preparing  for  the  credible  basis  hearing. 
In  1994,  the  first  stage  was  eliminated,  and  federal  funding  allocated  specifically  to  legal 
representation  of  refugee  claimants  disappeared  along  with  it. 

The  number  of  certificates  issued  in  immigration/refugee  law  peaked  in  1992  at  33,442. 
They  declined  every  year  thereafter,  and  in  the  1995-96  fiscal  year  (before  the  cutbacks  of 
April  1,  1996),  only  8,337  certificates  were  issued.  OLAP  anticipates  issuing  even  fewer 
certificates  in  the  coming  year. 

Neither  the  elimination  of  certificates  for  immigration  matters  nor  more  stringent 
application  of  eligibility  criteria  to  refugee  applicants  accounts  for  this  trend  to  any  significant 
degree.  Rather,  the  fact  is  that  fewer  refugee  claimants  are  entering  Ontario'  and  applying  for 
legal  aid.  For  example,  current  trends  indicate  that  the  number  of  refugee  claims  made  at  the 
Pearson  Airport  and  Niagara  ports  of  entry  since  April  1,  1996  has  declined  by  23  percent 
compared  to  the  same  period  during  the  previous  year.4  The  number  of  refugee  hearings  held 
in  Ontario  has  also  fallen  over  the  years,  both  in  absolute  terms  and  as  a  proportion  of  the 
national  total.  In  1994,  the  CRDD  conducted  8,366  hearings,  or  53  percent  of  the  national 
total.  By  1996,  the  number  of  hearings  had  dropped  11  percent  to  7,427,  representing  43 
percent  of  the  national  total.5  Fewer  refugee  cases  mean  fewer  legal  aid  certificates.  In  short, 
the  demand  for  legal  aid  certificates  by  refugee  claimants  has  diminished. 

The  cost  to  OLAP  of  legal  aid  does  not  track  the  decline  in  numbers.  Despite  dwindling 
numbers  of  certificates  issued  after  1992,  the  cost  per  certificate  escalated  sharply.  Thus,  the 


Indeed,  it  is  due  in  large  measure  to  Deputy  Director  Ruth  Lawson's  efforts  that  OLAP  began  funding  refugee 
claims. 

The  number  of  claims  referred  to  the  CRDD  nationally  actually  increased  by  15  percent  between  1994  and  1996, 
but  the  number  of  claims  referred  to  the  CRDD  in  Ontario  declined  by  1 1  percent  during  the  same  period. 

Pierre  Gaulin,  Citizenship  and  Immigration  Canada,  Memorandum  8620-4  (February  18,  1997).  The  data  for 
1997  is  only  available  up  to  the  end  of  January;  I  have  assumed  that  the  number  of  claims  for  February  and 
March  would  not  significantly  alter  the  result. 

Statistics  provided  by  Anne  Lynch,  Immigration  and  Refugee  Board,  Telephone  Interview  (April  29,  1997). 
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number  of  certificates  issued  between  1993  and  1996  dropped  by  72  percent,  while  the  cost  of 
legal  aid  during  the  same  period  only  declined  by  15  percent,  from  $26.3  million  to  $22.4 
million.6  Part  of  the  increased  cost  per  certificate  was  due  to  the  elimination  of  the  federally 
funded  first  stage  hearing,  and  part  was  due  to  the  impact  of  Federal  Court  jurisprudence  on 
the  process  and  content  of  refugee  determination.  In  turn,  the  IRB  became  more  demanding  of 
lawyers  in  terms  of  legal  argument  and  documentation,  and  lawyers  docketed  more  time 
preparing  for  hearings. 

As  a  proportion  of  total  expenditures  on  legal  aid  certificates,  immigration  and  refugee 
certificates  have  declined  consistently  since  1993.  They  peaked  at  12  percent  in  1993,  and 
tapered  off  to  seven  percent  by  1996. 7 

After  April  1,  1996,  the  number  of  certificates  issued  declined  even  further.  The  major 
reasons  are  that  the  legal  aid  tariff  for  refugee  claims  was  cut  from  29.5  hours  to  16  hours, 
discretionary  payments  above  the  tariff  were  virtually  eliminated,  and  fewer  people  requested 
certificates.  Eliminating  certificates  for  immigration  matters  (deportations,  failed  sponsorships, 
etc.)  probably  made  a  negligible  difference,  considering  how  few  were  issued  before  April 
1996. 

The  confluence  of  the  various  factors  described  above  means  that  OLAP  is  presently 
operating  within  its  immigration/refugee  budget  for  the  present  fiscal  year. 

2.  THE  NEED  FOR  LEGAL  REPRESENTATION 

(a)  What’s  at  Stake  in  Immigration  and  Refugee  Proceedings? 

Refugee  claimants  risk  return  to  a  country  where  they  could  face  imprisonment,  torture, 
or  death  because  of  who  they  are  or  what  they  believe.  Some  permanent  residents  in  Canada 
face  deportation  to  a  country  they  may  have  left  as  a  child,  and  where  they  have  no  friends, 
family,  or  community.  Other  permanent  residents  must  contemplate  indefinite  separation  from 
spouses  and  children  if  sponsorship  applications  fail. 

(b)  Why  Do  People  Need  Lawyers?8 

Refugee  determination  is  meant  to  transpire  in  a  non-adversarial  context.  Unless  a 
representative  of  the  Minister  of  Citizenship  and  Immigration  intervenes  (which  is  rare),  no 
one  in  the  hearing  room  has  an  institutional  interest  in  opposing  a  valid  refugee  claim.  Though 
immigration  proceedings  are  adversarial,  they  also  take  place  in  an  administrative  setting 
which  is  ostensibly  less  formal  and  more  accessible  than  a  conventional  courtroom.  In 
principle,  the  system  should  be  relatively  accessible  and  non-threatening  to  claimants  and 
applicants. 

In  practice,  the  refugee  determination  process  can  be  frightening  and  bewildering. 
Claimants  come  from  radically  different  cultural,  linguistic,  class,  and  educational 
backgrounds.  The  system  requires  that  they  compartmentalize  their  experience  into  the 
components  of  a  relatively  narrow  legal  definition,  recount  their  story  in  a  format  that  will 
respond  to  the  exigencies  of  decision-makers,  and  establish  themselves  as  credible  according  to 


Ontario  Legal  Aid  Plan,  Annual  Report  1997,  at  8. 

Ibid.,  at  10. 

For  a  refuge  lawyer’s  perspective,  see  David  Matas,  “The  Role  of  the  Lawyer”  (1992),  14  Immigration  L.  Rev. 
(2d)  257. 
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legal  norms  that  are  often  alien  to  them.  Consistency  and  plausibility  are  the  primary  indicators 
of  credibility  relied  upon  by  decision-makers.  Claimants  may,  for  a  variety  of  personal  and 
cultural  reasons,  be  utterly  disoriented  by  the  process  and  the  standards  against  which  they  will 
be  judged. 

The  barriers  to  clear  communication  are  formidable:  claimants  typically  do  not  speak 
English  or  French.  They  often  come  from  countries  where  there  is  ample  reason  not  to  trust 
anyone  in  authority,  and  where  they  have  learned  that  survival  depends  on  telling  authorities 
whatever  they  want  to  hear.  Furthermore,  smugglers  may  threaten  claimants  with  dire 
consequences  if  they  disclose  certain  facts  surrounding  their  travel  to  Canada,  and  advise  them 
to  provide  certain  stock  (and  false)  answers  when  they  are  questioned  at  the  port  of  entry.9 
Unscrupulous  interpreters  (among  others)  may  counsel  claimants  to  recite  a  “winning”  false 
story  to  the  IRB  instead  of  telling  the  IRB  what  actually  happened. 

Obviously,  there  are  claimants  who  do  not  tell  the  truth  because  they  do  not  have  a  valid 
refugee  claim.  However,  there  are  also  many  claimants  who  do  not  tell  the  truth,  or  who  omit 
significant  components  of  their  story,  because  they  are  instructed  to  lie  by  others  who  claim 
knowledge  of  “the  system”,  because  they  have  suppressed  certain  memories  that  are  simply 
too  horrendous  to  recall,  because  they  are  ashamed  to  describe  certain  forms  of  abuse 
(especially  sexual  abuse),  because  they  do  not  appreciate  what  is  relevant  to  the  refugee 
definition,  or  because  they  are  so  desperate  to  win  approval  that  they  will  say  whatever  they 
perceive  the  decision-maker  wants  to  hear  at  a  given  moment,  even  if  that  means  contradicting 
earlier  testimony.  In  all  these  cases,  adequate  preparation  by  competent  counsel  facilitates  the 
emergence  of  the  claimant’s  own  narrative. 

For  those  who  are  emotionally  scarred  by  persecution,  the  hearing  before  the  Refugee 
Division  can  be  worse  than  intimidating.  Rigorous  questioning  by  members  or  RHOs  may 
trigger  adverse  reactions  in  claimants  who  have  been  interrogated  in  the  past  by  officials  in 
their  own  countries,  not  to  mention  those  who  suffer  from  post-traumatic  stress  disorder 
(PTSD).  They  may  become  too  visibly  upset  to  respond,  or  may  retreat  into  a  non- 
communicative  state  where  they  are  unable  or  unwilling  to  recall  events  and  provide  coherent 
answers.  This  may  be  variously  misinterpreted  as  indifference,  insolence,  or  general  lack  of 
credibility.  Where  such  claimants  are  represented  by  sensitive  counsel,  medical  and 
psychological  reports  can  be  obtained  in  advance  which  describe  possible  physical  and 
psychological  sequelae  of  mistreatment. 

The  role  of  legal  counsel  in  this  context  includes,  but  is  not  limited  to,  conventional  legal 
representation.  Lawyers  must  also  establish  a  trust  relationship  with  their  clients  that  can 
overcome  the  fear,  mistrust,  and  possible  disinformation  that  clients  bring  as  part  of  their 
baggage.  In  the  Federal  Court  (Trial  Division)  decision  in  Canadian  Council  of  Churches  v. 
Canada,10  Rouleau  J.  commented  that  consultation  between  refugee  claimant  and  counsel  was 
“a  procedure  which  in  itself  may  take  a  fair  amount  of  time  due  to  language  barriers  and  the 
difficulty  of  a  solicitor  establishing  a  proper  solicitor-client  relationship  with  an  individual 
who,  in  some  instances,  may  be  from  a  country  where  human  rights  have  been  disregarded 
and  who  is  understandably  slow  to  trust  anyone  in  authority”. 


The  notes  from  these  interviews  may  later  be  entered  into  evidence  at  the  hearing;  inconsistencies  between  the 
port  of  entry  notes,  the  PIF,  and  oral  testimony  will  be  relevant  to  credibility  assessment. 

[1989]  3  F.C.  3  (T.D.);  the  case  was  ultimately  decided  by  the  Supreme  Court  of  Canada  in  [1992]  1  S.C.R. 
236. 
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Beyond  that,  lawyers  can  bridge  the  various  cultural,  social,  and  linguistic  gaps  dividing 
claimant  and  decision-maker.  It  is  critically  important  at  the  preparatory  stage  that  the  lawyer 
(usually  with  the  help  of  an  interpreter)  review  the  elements  of  the  story,  canvass  apparent 
anomalies,  and  elicit  information  that  will  enable  the  claimant  to  explain  to  decision-makers 
those  aspects  of  the  narrative  that  might  seem  incomprehensible  or  implausible  at  first  blush.11 
Even  if  the  hearing  is  truly  non-adversarial  (which  is  not  always  the  case),  neither  Members 
nor  RHOs  are  in  a  position  to  establish  the  kind  of  good  faith  that  is  a  prerequisite  for  openness 
and  candour. 

Those  who  are  sceptical  about  refugee  claimants  might  assume  that  preparation  by  legal 
counsel  should  be  unnecessary  for  genuine  claims.  They  might  further  imagine  that  preparation 
simply  bolsters  the  chances  of  bogus  claims  by  giving  them  a  chance  to  “perfect”  their  false 
narratives.  My  experience  suggests  otherwise;  some  of  the  most  credible  claimants  are  also 
among  the  most  damaged  and  naive.  I  doubt  very  much  that  such  individuals  would  have  been 
able  to  present  their  claims  without  substantial  preparation  before  the  hearing  and  considerable 
support  within  the  hearing  room. 

With  respect  to  immigration  matters,  the  fact  that  proceedings  before  an  IRB  adjudicator 
or  members  of  the  IAD  are  formally  adversarial  lends  credence  to  the  need  for  professional 
representation  where  the  stakes  are  high.  In  addition,  certain  matters  involve  a  degree  of  legal 
complexity  which  can  only  be  properly  addressed  by  someone  with  legal  skill  and  experience. 
Similarly,  judicial  review,  whether  in  relation  to  a  refugee  or  immigration  matter,  typically 
requires  legal  expertise. 

(c)  Why  Does  the  System  Need  Lawyers? 

Citing  A  Review  of  Legal  Aid  Services  in  Nova  Scotia, 1 2  the  authors  of  From  Crisis  to 
Reform:  A  New  Legal  Aid  Plan  for  Ontario 13  make  the  following  comments  about  the 
ramifications  of  having  significant  numbers  of  unrepresented  claimants:14 

Countless  unrepresented,  or  under-represented,  litigants  are  not  receiving  the  full  legal  advice 
and  assistance  they  require  in  order  to  have  their  cases  fully  addressed  on  their  merits.  The 
province’s  social  and  legal  commitment  to  equal  justice  for  all  Ontarians  suffers  as  a  result. 

The  efficient  administration  of  the  courts  in  Ontario  has  also  suffered.  Unrepresented  litigants 
slow  the  pace  of  Segal  proceedings,  resulting  in  increased  costs  for  both  the  publicly  funded 
components  of  the  justice  system  and  the  privately  represented  litigants  whose  proceedings  are 
unavoidably  delayed  at  the  same  time.  Finally,  the  increased  number  of  unrepresented  litigants  has 
placed  many  well-meaning  bystanders,  including  judges,  court  administrators  and  staff,  private 
lawyers,  and  duty  counsel  in  potentially  compromising  ethical  and  legal  situations  as  they  provide 
advice  to  unrepresented  litigants. 


To  choose  a  relatively  minor  example,  claimants  from  certain  cultures  often  refer  to  cousins  as  "brothers"  or 
"sisters".  In  the  course  of  testifying,  a  claimant  may  refer  to  someone  as  a  "brother"  who  is  not  listed  in  the 
written  form  (the  PIF).  Such  an  anomaly  may  raise  questions  about  the  claimant's  credibility;  through  skilful 
questioning,  counsel  can  resolve  the  apparent  inconsistency  quickly. 

Nova  Scotia  Legal  Aid  Commission,  report  prepared  for  the  Nova  Scotia  Department  of  Justice  (Halifax:  April 
1996),  at  2. 

Frederick  H.  Zemans  and  Patrick  J.  Monahan,  From  Crisis  to  Reform,  A  New  Legal  Aid  Plan  for  Ontario  (North 
York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy,  1997). 


14 


Ibid. ,  at  38. 
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I  have  personal  experience  conducting  refugee  hearings  in  provinces  with  no  legal  aid  for 
refugee  claimants  (Nova  Scotia,  New  Brunswick).  Only  rarely  can  a  claimant  retain  private 
counsel;  typically,  they  appear  unrepresented.  I  can  confirm  that  unrepresented  claims  take 
longer  to  complete,  involve  many  delays,15  and  are  characterized  by  frustration  on  all  sides. 

When  unrepresented  claimants  appear  in  the  hearing  room,  they  may  be  telling  their 
story  for  the  first  time.  To  those  with  no  involvement  in  the  process,  this  may  seem  like  an 
occasion  to  get  at  the  “unvarnished  truth”.  In  practice,  much  of  the  time  spent  in  the  hearing  is 
frustrating  and  unproductive  for  all  concerned.  Having  never  been  required  to  tell  their  story  in 
an  organized  way,  many  claimants  find  it  very  difficult  to  respond  to  questions.  They  do  not 
understand  what  the  questioner  is  “getting  at”,  they  fail  to  provide  explanations  because  they 
have  no  idea  about  the  range  of  the  panel’s  knowledge  or  experience,  or  they  provide  long  and 
rambling  discourses  that  do  not  respond  to  the  question  at  all.  One’s  expectations  of  how  a 
claimant  “ought”  to  respond  in  the  hearing  room  must  take  into  account  the  utterly  intimidating 
environment  of  a  formal  quasi-judicial  hearing  in  which  the  claimant  is  surrounded  by  people 
whose  language  he  or  she  does  not  speak,  whose  rules  he  or  she  does  not  understand,  and  who 
are  about  to  make  a  decision  about  the  claimant  that  may  have  life  or  death  consequences. 
Adequate  pre-hearing  preparation  by  counsel,  coupled  with  the  presence  of  a  trusted  person  in 
the  hearing  room,  can  go  a  long  way  toward  reducing  the  distorting  effects  of  the  hearing 
process  on  the  quality  of  testimony  provided  by  claimants. 

Both  members  of  the  IRB  (whether  Refugee  or  Appeal  Division)  and  RHOs  ostensibly 
share  an  interest  and  commitment  to  providing  the  claimant  with  a  fair  hearing.  One  might 
contend  that  in  the  absence  of  legal  representation,  members  and  RHOs  would  do  their  utmost 
to  ensure  that  the  relevant  evidence  is  elicited,  that  claimants  are  given  a  fair  opportunity  to  tell 
their  story,  and  that  claimants  are  treated  with  respect  and  courtesy.  In  my  experience  of 
hearing  unrepresented  claimants  with  colleagues  from  the  Ottawa-Atlantic  region,  individual 
panel  members  and  RHOs  did  their  best  to  abide  by  principles  of  fairness;  it  remains, 
however,  that  those  who  are  employed  by  the  IRB  are  not  the  best  watchdogs  of  their  own 
power,  and  there  is  no  reason  to  have  confidence  in  a  system  that  relies  only  on  the  good  faith 


Claimants  must  submit  a  PIF  within  28  days  of  making  a  refugee  claim.  The  PIF  asks  detailed  questions 
regarding  family,  work,  residence,  and  travel  to  Canada.  It  also  requires  claimants  to  complete  a  written 
narrative  explaining  the  basis  for  their  fear  of  return  to  the  country  of  their  nationality.  The  form  must  be 
completed  in  English  or  French.  Most  refugee  claimants  speak  neither  language;  a  few  are  not  literate  in  their 
own  language.  For  a  period  of  rime  in  Halifax,  claimants  were  submitting  PIFs  in  their  own  language  because 
they  did  not  have  access  to  interpreters  or  assistance  in  drafting  a  PIF.  The  IRB  refused  to  accept  these  PIFs,  and 
the  process  stalled  until  claimants  were  able  to  get  translators  willing  to  volunteer  their  services. 

Prior  to  the  hearing,  claimants  are  supposed  to  gather  documents  that  are  relevant  to  their  case,  such  as  personal 
identity  documents,  media  reports  etc.  IRB  staff  attempt  to  advise  unrepresented  claimants  in  general  about  the 
importance  of  acquiring  documents  and  bringing  them  to  the  hearing,  but  cannot  go  further  and  delve  into  the 
particulars  of  each  case  and  the  kind  of  documentation  that  would  be  helpful  for  the  claimant.  Unrepresented 
claimants  frequendy  appear  at  hearings  without  the  requisite  documentation,  which  causes  delay  and  necessitates 
adjournments  in  order  to  obtain  them. 

In  addition  to  material  filed  by  the  claimant,  the  RHO  discloses  a  package  of  country-specific  documentation  a 
week  or  two  prior  to  the  hearing.  The  package  consists  of  information  about  the  political,  social,  and  human 
rights  situation  in  the  claimant's  country.  It  can  be  hundreds  of  pages  long.  This  disclosure  package  forms  part  of 
the  evidence,  and  may  contain  information  both  favourable  and  unfavourable  to  the  claimant's  case.  If  the 
claimant  cannot  read  English  or  French,  pre-hearing  disclosure  is  meaningless.  Claimants  cannot  be  said  to 
"know  the  case  against  them"  (or,  for  that  matter,  the  complete  case  in  their  favour)  according  to  the 
requirements  of  procedural  fairness  if  they  cannot  understand  the  evidence.  Panels  must  frequendy  order  further 
adjournments  to  enable  the  claimant  to  try  to  locate  someone  who  might  be  able  to  review  the  package  and 
translate  important  sections  of  it.  Even  after  such  adjournments  are  granted,  the  Panel  must  reluctandy  continue  if 
there  seems  to  be  no  prospect  of  the  claimant  finding  anyone  with  the  rime,  knowledge  and  skill  to  review  the 
voluminous  documentation  and  bring  to  the  claimant's  attention  relevant  excerpts. 
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of  decision-makers.  Moreover,  several  Federal  Court  decisions,  not  to  mention  media  reports, 
bear  witness  to  the  fact  that  certain  panel  members  can  and  do  behave  inappropriately  towards 
refugee  claimants  even  in  the  presence  of  counsel.16 

Unrepresented  claimants  are  the  norm  in  Nova  Scotia  and  New  Brunswick.  Based  on  my 
experience  there,  and  in  the  larger  centres  of  Montreal  and  Ottawa,  it  is  my  view  that  a 
widespread  pattern  of  unrepresented  claimants  in  Toronto  or  Ottawa  would  spell  unmitigated 
disaster  for  the  IRB.  The  system  would  simply  be  unable  to  function.  Unrepresented  claims 
take  longer  to  process,  invariably  lead  to  more  adjournments  and  delays,  call  for  sensitivity 
and  patience  beyond  the  level  usually  required  of  members  in  ordinary  cases,  and  generally 
require  more  time  in  the  hearing  room  than  a  claimant  represented  by  competent  counsel. 

3.  LEGAL  ENTITLEMENT  TO  STATE-FUNDED  REPRESENTATION 

The  Ontario  Legal  Aid  Act 17  grants  discretion  in  the  issuance  of  a  legal  aid  certificate  in 
proceedings  “before  a  quasi-judicial  or  administrative  board  or  commission  otherwise  than  in 
an  appeal  thereto”.  There  is  no  entitlement  to  legal  aid  for  proceedings  before  the  IRB  under 
the  Act. 

The  situation  may  be  contrasted  with  British  Columbia,  where  the  Legal  Services  Society 
Act19  objectives  include  ensuring  “the  availability  of  legal  services  for  qualified  persons  who 
may  be  imprisoned  or  confined  through  civil  proceedings”.  This  has  been  interpreted  to 
include  any  proceedings  where  liberty  is  at  stake.  Liberty,  in  turn,  has  been  understood  to 
include  not  only  detention  and  imprisonment,  but  also  deportation.21  The  B.C.  statute  has  the 
virtue  of  establishing  a  legal  aid  priority  in  favour  of  cases  where  liberty  is  at  stake,  whether 
by  virture  of  criminal,  civil,  or  administrative  proceedings,  whereas  the  Ontario  statute 
provides  no  such  guidance  from  the  legislator. 

Legal  aid  in  immigration  and  refugee  matters  is  currently  financed  exclusively  under  the 
Act.  The  federal  government  contribution  takes  the  form  of  a  general  transfer  payment  from 
which  the  Ontario  government  allocates  a  portion  to  immigration  legal  aid.  From  1989  to 
1994,  the  federal  government  directly  financed  the  entire  cost  of  legal  representation  for  the 
first  stage  “credible  basis”  hearing.  In  1994,  the  Immigration  Act  was  amended  and  the 
credible  hearing  was  abolished;  direct  federal  funding  for  counsel  disappeared  along  with  it. 
To  the  extent  that  much  of  the  work  in  preparing  the  refugee  case  had  to  be  done  in  advance  of 
the  credible  basis  hearing,  the  removal  of  that  stage  increased  the  cost  of  legal  aid  for  the 
remaining  single  hearing.  While  the  dollar  value  of  federal  contributions  to  legal  aid  has 
increased  over  the  years,  its  proportion  of  the  total  legal  aid  bill  has  dropped  considerably. 


See,  e.g.,  Yusuf  v.  Canada  (Minister  of  Employment  and  Immigration) ,  [1992]  1  F.C.  629  (C. A.). 

R.S.O.  1990,  c.  L.  9  [hereinafter  the  Act]. 

Ibid.,  s.  13. 

R.S.B.C.  1979,  c.  227. 

Ibid.,  s.  3(2)(b). 

In  Gonzalez-Davi  v.  Legal  Services  Society  of  British  Columbia  (1991),  81  D.L.R.  (4th)  12,  the  British  Columbia 
Court  of  Appeal  ruled  that  the  claimant  was  entitled  to  legal  aid  for  his  inquiry  under  the  Immigration  Act  because 
that  Act  permitted  an  immigration  officer  to  arrest  and  detain  an  individual  in  the  course  of  the  proceedings  in 
order  to  ensure  the  person's  appearance  at  the  inquiry. 
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The  argument  is  raised  from  time  to  time  that  legal  aid  in  immigration  and  refugee 
matters  ought  to  be  financed  wholly  by  the  federal  government  because  immigration  comes 
within  federal  jurisdiction  under  section  91(22)  of  the  Constitution  Act,  1867,  “aliens  and 
naturalization”.  To  the  extent  that  the  exercise  of  this  section  91(22)  power,  through  the 
creation  of  the  IRB,  has  given  rise  to  the  need  for  legal  aid,  the  federal  government  should 
assume  responsibility  for  financing  legal  representation  where  needed. 

The  counter-argument  is  that  legal  aid  falls  within  the  provinces’  jurisdiction  under 
section  92(14)  “administration  of  justice  in  the  province”.  Indeed,  it  is  noteworthy  that  the 
criminal  law  falls  within  federal  jurisdiction  (section  91(27)),  yet  representation  of  criminal 
accused  is  the  primary  concern  of  legal  aid.  These  include  prosecutions  by  the  federal 
Department  of  Justice  under  the  Narcotic  Control  Act.  In  other  words,  characterizing  the 
subject-matter  as  “federal”  is  not  determinative  of  the  obligation  to  fund  legal  aid. 

Finally,  in  addition  to  section  91(22),  the  federal  government  and  the  provinces  share 
jurisdiction  over  immigration  into  the  provinces  under  section  95.  Indeed,  Ontario  has  recently 
entered  into  an  agreement  with  the  federal  government  to  assume  greater  control  over  certain 
aspects  of  immigration  and  settlement. 

In  short,  the  arguments  in  favour  of  imposing  the  costs  of  legal  aid  for  immigration 
exclusively  on  the  federal  government  do  not  withstand  close  scrutiny.  At  the  same  time,  it  is 
undeniable  that  the  IRB  is  a  creature  of  Parliament,  and  the  manner  in  which  it  organizes  its 
business  has  a  direct  impact  on  the  demand  for  legal  aid.  There  is  no  question  but  that  the  IRB 
depends  on  the  availability  of  legal  aid  in  order  to  discharge  its  various  functions.  Moreover, 
amendments  to  other  aspects  of  the  Immigration  Act  arguably  create  needs  for  counsel  where 
none  existed  before.  Such  is  the  case  with  the  “public  danger”  certification,  to  be  discussed 
below. 

A  compelling  case  can  be  made  for  the  federal  government  to  resume  funding  legal  aid 
in  immigration/refugee  matters  on  a  50/50  cost-sharing  basis,  but  it  is  not  my  position  that  the 
federal  government  is  obliged  to  defray  the  total  cost.  Under  no  circumstances  would  it  be 
acceptable  to  use  eligible,  desperate  applicants  for  legal  aid  as  pawns  in  a  federal-provincial 
wrangle  over  who  should  pay  for  it.  At  a  minimum,  however,  it  seems  appropriate  to  suggest 
that  the  federal  government  and  the  IRB  owe  a  duty  to  attend  to  concerns  that  their  activities 
exacerbate  the  burden  on  provincial  legal  aid  plans.  Certainly,  the  IRB  has  a  vested  interest  in 
ensuring  the  viability  of  legal  aid.  The  IRB  and  OLAP  have  recently  initiated  meetings  in 
order  to  address  areas  of  common  concern,  which  shall  be  discussed  below. 

4.  CURRENT  NEEDS 

(a)  Refugee  Claimants 

Legal  Aid  prioritizes  representation  for  refugee  claimants  before  the  IRB  above  other 
immigration  and  refugee  proceedings.22  As  a  class,  they  are  the  primary  recipients  of  legal  aid. 
In  Ottawa,  community  clinics  perform  a  significant  amount  of  refugee  law.  Some 
immigration/refugee  work  is  done  by  a  community  legal  clinic  in  Windsor  and  Community 
Legal  Services  of  Niagara  though  the  private  bar  also  handles  immigration  and  refugee  claims 
in  Fort  Erie.  The  vast  majority  of  refugee  claims  in  Toronto  are  performed  by  the  private  bar 
working  on  legal  aid  certificates.  Concerns  are  expressed  about  the  process  leading  to  the 
denial  of  legal  aid  certificates  to  some  applicants. 


22 


Annual  Report  1997,  supra,  note  6,  at  21. 
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OLAP  assesses  claimants  according  to  their  financial  means  and  the  merits  of  their  case. 
In  principle,  no  one  objects  to  screening  claimants  for  financial  eligibility.23  Some  do  criticize 
any  assumption  that  the  extended  family  may  be  able  or  willing  to  finance  applicants’  legal 
costs.  OLAP  asks  all  applicants  if  they  have  any  family  members  In  Ontario.  If  the  answer  is 
yes,  the  applicant  is  immediately  given  a  form  to  take  to  his/her  lawyer,  who  in  turn  conducts 
a  financial  assessment  of  family  members  and  resubmits  the  application  to  OLAP  if  the 
extended  family  is  unable  to  pay.  Lawyers  feel  it  is  inappropriate  to  assign  them  the  task  of 
scrutinizing  the  financial  status  of  their  clients’  relatives.  Moreover,  the  possibility  that 
extended  family  members  may  be  in  a  position  to  pay  for  a  lawyer  does  not  mean  that  they 
will  be  willing  to  do  so,  and  applicants  may  be  vulnerable  to  pressure  or  exploitation  by  family 
members  in  such  circumstances.  The  process  also  diverts  time  away  from  preparing  a  PIF, 
which  a  refugee  claimant  has  28  days  to  file  from  the  time  that  the  claim  is  referred  to  the 
CRDD. 

According  to  OLAP,  only  two  to  four  percent  of  rejected  applicants  have  been  refused 
on  the  grounds  that  family  members  could  finance  legal  representation.  Ultimately,  such  a 
small  return  does  not  justify  the  administrative  effort  expended  by  lawyers  and  OLAP  to 
pursue  this  avenue  of  payment,  especially  when  considered  in  tandem  with  the  additional 
uncertainty  and  stress  imposed  on  the  applicant.  Therefore,  I  recommend  abandoning 
automatic  resort  to  family  members  as  potential  sources  of  funds  for  legal  representation. 

The  majority  of  people  consulted  accepted  the  premise  that  certain  claims  do  not  merit 
the  expenditure  of  public  funds,  even  if  this  means  that  the  claimants  appear  unrepresented. 
Indeed,  some  experienced  private  and  clinic  lawyers  will  turn  away  clients  or  withdraw  from  a 
case  when,  upon  careful  consideration,  the  lawyer  concludes  that  the  claim  is  fabricated  or 
otherwise  unmeritorious.  This  practice  speaks  to  the  integrity  of  many  immigration/refugee 
lawyers,  who  believe  that  the  legal  aid  system  should  not  be  abused,  even  if  this  costs  them 
clients. 

Nevertheless,  some  persons  consulted  complain  that  OLAP  assessment  officers  vary 
considerably  in  their  ability  to  assess  the  merits  of  a  refugee  claim  for  funding  purposes;  others 
comment  that  merit  screening  can  produce  apparently  arbitrary  results.24  Certainly,  OLAP 
management  remains  open  to  reconsidering  refusals  to  issue  certificates,  but  it  is  inevitable  that 
any  process  of  rejecting  applicants  will  make  mistakes.  After  all,  some  claimants  turned  down 
on  merit  do  succeed  before  the  IRB.25  It  is  simply  not  possible  to  report  at  present  on  the 


Realistically,  it  is  very  difficult  to  verify  financial  data  furnished  by  refugee  claimants,  because  any  assets  or 
savings  held  by  a  refugee  claimant  are  likely  to  be  in  the  claimant's  country  of  origin.  Moreover,  even  if  such 
funds  exist,  they  may  not  be  immediately  accessible  for  purposes  of  financing  legal  representation. 

Some  lawyers  suspect  that  OLAP  systematically  refuses  to  fund  applicants  from  countries  with  very  low 
acceptance  rates  before  the  CRDD.  Others  perceive  that  the  process  of  merit  screening  can  be  arbitrary,  in  that 
similarly  situated  applicants  may  be  treated  differently.  In  other  words,  some  co-nationals  with  similar  profiles 
may  be  rejected,  others  issued  a  full  certificate,  while  still  others  receive  only  an  opinion  certificate.  OLAP 
denies  the  allegation  that  claimants  from  certain  countries  are  more  or  less  automatically  rejected  without 
attention  to  the  merits  of  their  particular  claim.  While  acknowledging  that  complaints  may  arise  in  individual 
cases,  OLAP  staff  are  open  to  reconsidering  decisions  and  attempt  to  respond  conscientiously  to  lawyers' 
submissions  about  why  a  decision  may  have  been  in  error. 

Some  of  these  claimants  are  represented  by  clinic  lawyers  who  take  on  the  case  after  it  was  turned  down  by 
OLAP;  in  other  instances,  claimants  pay  privately  for  legal  representation.  This  latter  phenomenon  begs  the 
question  of  whether  these  refugee  claimants  qualified  for  legal  aid  in  the  first  place.  While  it  is  probably  the  case 
that  some  recipients  of  legal  aid  could  afford  to  pay  privately,  in  other  cases  it  appears  that  refugee  claimants 
borrow  money  from  associates  or  loan  sharks  at  usurious  interest  rates,  or  deny  themselves  basic  necessities  in 
order  to  come  up  with  the  money  to  pay  a  lawyer.  In  short,  it  is  not  possible  to  draw  definitive  conclusions 
regarding  the  ability  of  refugee  claimants  to  pay  from  the  fact  that  certain  claimants  turned  down  for  legal  aid 
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actual/perceived  frequency  of  mistaken  rejections  for  lack  of  merit.  A  useful  indicator  might 
be  the  number  of  claimants  who  are  rejected  for  legal  aid  but  ultimately  succeed  in  their  claims 
before  the  IRB,26  but  no  statistics  are  available  to  document  this  phenomenon. 

According  to  the  1997  OLAP  Annual  Report,  merit  screening  “will  not  require  any 
determination  of  credibility  of  the  individual  by  the  Plan”.27  This  is  sensible  insofar  as  OLAP 
cannot  and  does  not  wish  to  usurp  the  role  of  the  CRDD,  nor  does  it  have  the  capacity  to 
determine  credibility  in  a  brief  interview.  Having  said  that,  credibility  is  probably  the  single 
greatest  determinant  of  a  refugee  claim,  so  that  determining  the  merits  of  a  refugee  claim  apart 
from  credibility  does  not  leave  much  to  assess.28 

After  initially  screening  a  file,  OLAP  has  three  options:  first,  to  issue  a  full  certificate; 
second,  to  reject  the  application  for  lack  of  merit;  third,  to  issue  a  three-hour  “opinion 
certificate”,  which  enables  counsel  to  draft  a  letter  to  OLAP  explaining  the  merits  of  the  case, 
after  which  OLAP  will  decide  whether  to  issue  a  full  certificate. 

The  opinion  certificate  has  the  appeal  of  providing  OLAP  with  more  information  upon 
which  to  base  a  decision  about  the  merits  of  a  case.  If  OLAP  issues  a  full  certificate,  the  three 
hours  spent  on  the  opinion  is  deducted  from  the  16  hours’  preparation  time  for  the  file. 
Lawyers  object  to  crediting  the  opinion  certificate  against  the  16-hour  preparation  time  on  the 
ground  that  the  time  spent  writing  an  opinion  letter  does  not  necessarily  reduce  the  amount  of 
time  required  to  prepare  the  PIF  and  the  claimant. 

OLAP  began  gathering  data  regarding  opinion  certificates  in  fiscal  year  1996-97. 
Therefore,  only  limited  information  is  available  regarding  the  proportion  of  cases  rejected  on 
merit  after  issuance  of  an  opinion  certificate.  In  fiscal  year  1996-97,  OLAP  received  5,498 
applications  for  legal  aid  by  refugee  claimants.  Of  these,  3,604  (62.8  percent)  were  issued  full 
certificates;  343  (5.6  percent)  were  rejected  on  financial  grounds  or  reasons  unrelated  to  merit; 
529  (9.6  percent)  were  rejected  outright  on  merit.  Another  1,022  (22  percent)  were  issued 
three-hour  opinion  certificates.  Only  a  further  3.2  percent  were  rejected  after  submission  of 

29 

the  opinion  letter. 

The  “bottom  line”  (based  on  a  very  limited  one-year  sample)  is  that  about  10  percent  of 
applicants  for  legal  aid  are  rejected  for  lack  of  merit  at  the  outset,  and  a  further  three  percent 
are  rejected  following  receipt  of  an  opinion  letter.  In  exchange,  time  is  lost  while  the  28-day 
deadline  for  filing  the  PIF  approaches.  Lawyers  write  opinion  letters  for  clients  not  knowing  if 
they  will  ultimately  represent  them,  but  knowing  that  the  time  spent  writing  the  letter  will  be 
deducted  from  their  OLAP  tariff  if  a  certificate  is  issued.  Applicants  endure  further  uncertainty 
and  distress  about  whether  they  will  ultimately  obtain  a  legal  aid  certificate.  OLAP  expends 


actually  do  pay  for  a  lawyer.  As  noted  earlier,  the  problem  stems  in  part  from  the  inherent  impossibility  of 
verifying  financial  data  of  applicants  for  legal  aid  who  have  only  recendy  arrived  in  Canada. 

Of  course,  such  a  comparison  would  not  be  straightforward.  Some  rejected  applicants  do  not  proceed  with  their 
claims,  some  appear  unrepresented  (and  are  disadvantaged  relative  to  represented  claimants),  others  are 
represented  by  community  clinic  lawyers,  and  some  are  represented  by  counsel  retained  privately. 

Supra,  note  6,  at  21. 

Credibility  may  be  an  issue  in  respect  of  claims  to  past  persecution  (did  the  incidents  happen?),  the  availability  of 
state  protection  (would  the  claimant  be  willing/able  to  protect  this  particular  claimant?),  the  availability  of  an 
internal  flight  alternative  (could  this  claimant  live  safely  elsewhere  in  the  country  of  nationality?),  or  change  of 
circumstances  in  the  country  of  nationality  (would  this  particular  claimant  be  safe  if  s/he  returned?). 

This  is  only  an  estimate,  because  while  1,022  opinion  certificates  were  issued  in  1996-97,  the  total  number  of 
opinion  letters  received  by  OLAP  in  1996-97  was  actually  1,198,  reflecting  the  fact  that  some  must  have  been 
authorized  the  previous  fiscal  year  but  delivered  after  March  30,  1997.  Of  the  1,198  opinion  letters  received, 
85.6  percent  resulted  in  full  certificates.  I  have  assumed  that  the  same  percentage  of  full  certificates  would  have 
been  issued  in  respect  of  the  1,022  opinion  certificates  issued  in  1996-97. 
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additional  resources  by  processing  the  initial  application,  then  processing  the  opinion  letter. 
Meanwhile,  the  IRB  must  deal  with  requests  to  extend  the  28-day  time  limit  to  file  the  PIF 
because  OLAP  has  not  yet  decided  whether  to  fund  a  case. 

It  is  difficult  to  avoid  the  conclusion  that  the  practice  of  issuing  opinion  certificates  yields 
savings  in  three  percent  of  total  applications  for  legal  aid  and  imposes  time,  financial, 
personal,  and  administrative  costs  on  lawyers,  applicants,  and  OLAP.  Elsewhere  in  this  paper, 
I  recommend  that  the  screening  function  currently  performed  by  OLAP  assessment  officers 
ultimately  be  transferred  to  the  Refugee  Law  Office.  This  would  obviate  the  need  for  opinion 
certificates.  In  the  short  run,  I  recommend  that  OLAP  discontinue  opinion  certificates,  and 
simply  issue  full  certificates  in  all  cases  where  it  would  currently  grant  an  opinion  certificate.30 
Alternatively,  OLAP  could  simply  not  deduct  the  three  hours  spent  on  an  opinion  letter  from 
the  16-hour  preparation  time.  Presumably,  this  would  create  a  greater  incentive  for  OLAP  to 
forgo  the  opinion  certificate  and  issue  the  full  certificate  from  the  outset. 

(b)  Unsuccessful  Refugee  Claims 
(i)  Judicial  Review 

Individuals  whose  refugee  claims  are  refused  have  15  days  to  file  a  notice  of  application 
for  leave  to  seek  judicial  review  by  the  Federal  Court  (Trial  Division).  Judicial  review  is 
available  for  violations  of  procedural  fairness,  errors  of  law,  and  absence  of  sufficient 
evidence.  Claimants  must  pay  $50  to  file  the  notice.  They  have  an  additional  30  days  thereafter 
to  perfect  the  record.  No  reasons  are  given  for  denying  leave  and  there  is  no  appeal  from  a 
negative  decision.  The  success  rate  for  the  granting  of  leave  varies  over  time  and  according  to 
judge.  Currently,  leave  to  seek  judicial  review  is  granted  in  well  under  ten  percent  of  all 
applications. 

Failed  refugee  claimants  are  unable  to  deal  with  judicial  review  without  expert 
assistance.  The  claimant  may  retain  the  same  counsel  that  represented  her  at  the  hearing;  or, 
for  various  reasons,  the  claimant  may  have  lost  confidence  in  the  counsel  who  represented  her 
at  the  hearing  and  may  seek  new  counsel  for  judicial  review.  In  either  case,  counsel  must 
review  the  reasons,  perhaps  listen  to  tapes  of  the  proceedings,  and  meet  with  the  client  to 
canvass  potential  bases  for  judicial  review.  If  the  claimant  has  retained  new  counsel,  counsel 
must  obtain  consent  for  release  of  the  file  from  the  previous  lawyer. 

Typically,  a  lawyer  can  obtain  an  opinion  certificate  from  legal  aid,  which  pays  for  four 
hours’  time  to  prepare  an  opinion  regarding  the  grounds  for  judicial  review.  It  usually  takes  a 
week  to  ten  days  to  receive  the  certificate.  This  means  that  the  lawyer  must  file  notice  before 
receiving  an  opinion  certificate.  The  decision  about  whether  to  fund  judicial  review  is  made  by 
a  three-person  area  review  committee  for  civil  appeals.  Not  all  members  of  the  committee  are 
lawyers,  much  less  lawyers  with  immigration  experience.  The  Central  Toronto  Area 
Committee  meets  most  frequently;  others  may  meet  only  once  or  twice  a  month.  Given  that 
applicants  for  judicial  review  have  30  days  to  perfect  the  record,  and  the  Federal  Court  has 
adamantly  refused  to  grant  an  extension  of  time  pending  a  response  from  Legal  Aid,  the 
potential  time  lag  between  the  submission  of  the  opinion  and  the  response  from  the  area 


I  note  that  relatively  few  (5.6  percent)  applicants  are  rejected  on  financial  grounds.  The  same  concerns  about  the 
utility  and  cost-effectiveness  of  screening  for  financial  eligibility  do  not  apply,  however.  A  certain  number  of 
refugee  claimants  never  apply  for  OLAP  because  they  employ  immigration  consultants  to  represent  them,  or 
because  they  can  afford  to  pay  a  lawyer.  If  OLAP  ceased  screening  applicants  for  financial  eligibility,  people 
who  currently  do  not  apply  for  OLAP  would  presumably  take  advantage  of  it. 
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committee  can  be  fatal  to  the  application  for  judicial  review  unless  counsel  does  the  work  for 
free  in  anticipation  of  a  positive  response.  While  the  head  office  will  attempt  to  respond 
quickly  to  emergency  situations,  it  is  inadvisable  to  depend  on  a  system  that  routinely  drives 
lawyers  to  the  brink  of  the  filing  deadline. 

Reliance  on  local  area  committees  with  disparate  degrees  of  expertise  and  infrequent 
meeting  schedules  means  that  decisions  about  the  granting  of  certificates  for  judicial  review  are 
neither  timely  nor  predictable.  Instead  of  having  local  area  committees  responsible  for  civil 
legal  aid  deal  with  judicial  review  of  immigration  matters,  it  may  be  preferable  to  constitute  a 
single  committee  mandated  to  deal  only  with  judicial  review/appeals  in  immigration  and 
refugee  matters  throughout  the  greater  Toronto  area.  This  committee  could  be  comprised  of 
people  with  expertise  in  immigration  and  refugee  law,  and  would  be  able  to  respond  on  an  ad 
hoc  basis. 


(ii)  Post-Claim  Review 

Failed  refugee  claimants  have  two  avenues  of  recourse  in  addition  to  judicial  review.31 
They  can  apply  for  consideration  under  the  Post-Determination  Refugee  Claimants  in  Canada 
(PDRCC)  class.  This  assessment  is  performed  by  the  Department  of  Citizenship  and 
Immigration.  The  criteria  for  evaluation  focus  on  whether  claimants  would  be  at  risk  should 
they  return  to  their  countries  of  origin,  notwithstanding  their  inability  to  meet  the  Convention 
refugee  definition. 

Claimants  with  $500  can  also  apply  for  humanitarian  and  compassionate  (H&C) 
consideration  pursuant  to  section  1 14(2)  of  the  Immigration  Act.  Relevant  criteria  under  H&C 
include  settlement  prospects  in  Canada,  economic  self-sufficiency,  family  or  personal 
relationships  in  Canada,  etc.  Briefly  put,  PDRCC  looks  at  risk  of  return,  while  H&C  examines 
ties  to  Canada. 

Legal  Aid  currently  funds  neither  H&C  nor  PDRCC  applications.  A  few  community 
legal  aid  clinics  may  do  applications  for  those  claimants  who  live  within  the  clinic’s  catchment 
area.  Vigil,  a  non-governmental  organization  with  one  paid  staff  member,  also  provides  free 
assistance  to  failed  refugee  claimants  who  wish  to  submit  H&C  or  PDRCC  applications.  In 
effect,  Vigil  is  the  only  agency  helping  claimants  whose  community  legal  aid  clinic  does  not 
offer  the  service.  Vigil  is  unable  to  meet  the  demand  for  PDRCC  applications  for  several 
reasons.  First,  it  does  not  have  the  requisite  staff  resources.  Secondly,  the  deadline  for 
submitting  a  PDRCC  application  is  30  days  after  the  negative  decision.  Because  Vigil  will  not 
have  represented  the  claimant  at  the  hearing,  the  claimant  must  either  provide  the  file  from  the 
lawyer  or  “start  from  scratch”  in  setting  out  the  basis  for  the  PDRCC  application.  It  is  very 
difficult  for  Vigil  to  obtain  the  necessary  information  and  compile  a  PDRCC  application  within 
the  deadline  under  these  constraints. 

Some  or  much  of  the  information  required  to  make  a  PDRCC  or  H&C  application  will 
already  be  within  the  knowledge  of  the  lawyer  who  represented  the  claimant.  Similarly,  there 
may  be  some  overlap  between  the  arguments  advanced  in  favour  of  judicial  review  and  those 
in  favour  of  PDRCC.  Sometimes,  the  basis  for  a  PDRCC  or  H&C  application  is  stronger  than 
the  basis  for  judicial  review.  The  success  rate  for  PDRCC  and  H&C  are  admittedly  low  (less 
than  ten  percent),  but  so  too  is  the  success  rate  of  applications  for  leave  before  the  Federal 


31 


For  a  fuller  discussion  of  post-claim  review,  see  Susan  Davis  and  Lome  Waldman,  The  Quality  of  Mercy, 
submitted  to  Hon.  Sergio  Marchi,  Minister  of  Citizenship  and  Immigration  (March  1994). 
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Court.32  Both  PDRCC  and  H&C  applications  are  done  in  writing.  Therefore,  they  may  be 
completed  in  less  time  than  judicial  review,  which  ultimately  requires  oral  argument  before  the 
Federal  Court. 

In  order  to  maximize  the  failed  refugee  claimant’s  options,  it  seems  sensible  that  a 
lawyer  be  able  to  consider  all  potential  recourse.  Rather  than  confine  Legal  Aid  funding  to 
judicial  review,  I  recommend  that  the  initial  four-hour  “opinion  letter”  funding  for  judicial 
review  applications  be  expanded  to  six  hours  and  permit  the  following: 

1.  opinion  letter  on  judicial  review;  and/or 

2.  application  for  PDRCC;  and/or 

3.  application  for  H&C. 

Upon  review  of  the  file,  counsel  would  decide  how  to  allocate  the  available  time,  in 
accordance  with  which  basis  or  bases  of  post-claim  review  is  most  promising.  The  premise 
underlying  this  proposal  is  that  the  actual  PDRCC  or  H&C  applications  could  be  completed 
within  six  hours,  so  further  funding  would  only  be  warranted  if  OLAP  was  persuaded  by  the 
opinion  letter  that  a  judicial  review  application  ought  to  proceed.  Assuming  that  a  certain 
number  of  claims  would  be  successfully  resolved  through  the  PDRCC  or  H&C  process,  OLAP 
can  avoid  the  higher  cost  of  judicial  review.  Ultimately,  bundling  PDRCC,  H&C,  and  an 
opinion  for  judicial  review  into  one  six-hour  certificate  would  not  necessarily  prove  more 
costly  than  a  four-hour  opinion  certificate  exclusively  for  purposes  of  judicial  review. 

OLAP  has  recently  shifted  to  a  computerized  system  of  issuing  certificates.  In  the  long 
term,  this  system  will  be  quicker  and  more  efficient,  but  at  present  it  is  causing  serious  and 
systematic  delays  in  the  issuance  of  all  certificates.  This  has  a  particularly  negative  impact  in 
relation  to  judicial  review  applications  because  of  the  tight  deadlines.  Until  such  time  as  the 
system  operates  properly,  I  recommend  that  certificates  for  CRDD  hearings  also  include 
authorization  for  enough  post-claim  review  steps  to  alleviate  the  pressure  on  counsel  who  wish 
to  apply  for  leave  to  seek  judicial  review. 

(iii)  Detainees 

At  any  given  time,  approximately  100  to  200  immigrants  and  refugee  claimants  are 
detained  at  Celebrity  Inn,  Metro  West  Detention  Centre,  and  various  jails.  Some  are  brought 
into  detention  directly  from  the  port  of  entry  on  suspicion  that  their  identity  documents  are 
fraudulent.  Some  of  these  persons  are  refugee  claimants,  others  are  persons  who  say  they  are 
visitors  or  students,  but  are  disbelieved.  They  may  be  charged  with  misrepresentation,  contrary 
to  section  94(1  )(b)  of  the  Immigration  Act ,  or  an  array  of  Criminal  Code  offences  related  to 
forgery,  use  of  false  documents,  etc.  The  detention  of  refugee  claimants  on  these  grounds  is 
particularly  problematic,  insofar  as  section  95.1(2)  of  the  Immigration  Act  states  that  no  person 
determined  to  be  a  refugee  shall  be  charged  or  convicted  of  an  offence  under  section  94(1  )(b) 
or  the  aforementioned  Criminal  Code  offences.  Other  people  are  detained  out  of  suspicion  that 
they  will  try  to  enter  the  United  States  illegally  through  Canada,33  or  are  suspected  of 
criminality. 


I  refer  here  to  persuading  the  Federal  Court  to  hear  the  judicial  review  application,  not  to  whether  the  applicant 
ultimately  prevails  injudicial  review. 

Why  Canadian  immigration  officials  take  responsibility  for  patrolling  entry  to  the  United  States  is  unclear. 
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Another  class  of  detainees  have  been  picked  up  in  Canada.  These  include  persons  with 
failed  or  abandoned  refugee  claims,  visitors  and  students  who  have  overstayed  their  visas, 
potential  refugee  claimants  who  entered  illegally  and  went  underground,  and  refugee  claimants 
or  permanent  residents  who  committed  criminal  offences  in  Canada  and  are  subject  to 
deportation  as  a  result.  While  a  great  number  of  people  are  detained  pending  deportation, 
execution  of  the  removal  order  is  hampered  by  the  lack  of  travel  documents  for  the  country  of 
origin;  certain  countries  in  Eastern  Europe,  the  Caribbean,  and  Southeast  and  South  Asia  do 
not  cooperate  with  Canadian  immigration  authorities,  rendering  deportation  impossible  to 
execute.  Some  of  these  people  may  languish  in  jail  long  after  their  full  sentences  have 
expired34  because  the  Canadian  government  cannot  deport  and  will  not  release. 

Between  July  1995  and  July  1996,  an  average  of  about  160  people  were  detained  at 
Celebrity  Inn  at  any  given  time.  The  present  average  number  has  dropped  to  70  to  90.  A  year 
ago,  about  one-quarter  of  detainees  spent  longer  than  six  months  in  detention.  Currently,  about 
one-eighth  spend  longer  than  six  months  in  detention.  The  cost  of  detaining  an  individual  can 
approach  $200  per  day;  some  yearly  estimates  put  the  cost  at  $70,000  per  year. 

The  1997  OLAP  Annual  Report  lists  representation  for  detention  reviews  as  their  third 
priority  (after  CRDD  hearings  and  judicial  review),  but  the  reality  is  that  certificates  are  rarely 
if  ever  granted  for  detention  reviews.  In  part,  many  lawyers  are  reluctant  to  deal  with  these 
cases  because  the  Celebrity  Inn  and  Metro  West  Detention  Centre  are  far  from  the  centre  of 
Toronto  (at  least  a  one-hour  commute  in  each  direction),  and  the  process  of  organizing  legal 
representation  for  people  in  detention  is  complicated  by  bureaucracy.  Overall,  representing 
detainees  is  inconvenient,  frustrating,  time-consuming,  and  not  very  remunerative  for  private 
lawyers  to  perform  on  an  individual  basis.  At  the  same  time,  detainees  are  vulnerable  to 
mistreatment  and  neglect  by  institutional  staff.  Nigerian  detainee  Michael  Akhimen  complained 
of  illness,  but  allegedly  was  not  taken  seriously.  He  subsequently  went  into  diabetic  shock  and 
died.  Akhimen’s  death  may  be  an  extreme  example  of  how  detainees  can  be  treated,  but  it  is 
also  a  sobering  one.35 

For  the  past  two  years,  the  Toronto  Refugee  Affairs  Council  (TRAC)  has  staffed  a  small 
office  at  Celebrity  Inn,  which  acts  as  an  intermediary  and  advocate  for  detainees.  TRAC 
organizes  seminars  every  three  weeks  to  orient  detainees  and  familiarize  them  with  the 
detention  review  process.  TRAC  also  runs  a  variety  of  nonlegal  programs,  ranging  from 
English  as  a  Second  Language  courses,  to  Bible  classes  and  art  therapy. 

From  1991-1995,  a  clinic  lawyer  from  Brampton  Community  Legal  Services  (BCLS) 
represented  detainees  at  Celebrity  Inn.  In  collaboration  with  TRAC,  this  lawyer  and  others 
would  conduct  seminars  for  detainees,  furnish  summary  advice,  provide  referrals  to 
community  organizations  or  lawyers  for  refugee  claims,  assist  in  the  preparation  for  a 
detention  review,  and  represent  detainees  in  complex  detention  review  cases.  She  also  accepted 
referrals  from  Metro  West  Detention  Centre. 

The  work  performed  by  BCLS  and  TRAC  during  this  period  speaks  volumes  about  the 
services  that  a  community  legal  aid  clinic  can  provide  which  the  private  bar  cannot.  By  the 
same  token,  the  reality  is  that  BCLS  effectively  operated  outside  its  catchment  area  in  order  to 


Most  convicted  citizens  are  released  from  custody  before  serving  their  full  sentence,  either  on  parole  or 
remission. 

Continental  African  Canadian  Project  Research  Team,  The  Continental  African  Perspective  on  Legal  Aid  Review, 
submission  to  Ontario  Legal  Aid  Review  (April  1997),  at  5-7. 
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do  so.  Moreover,  resource  constraints  and  competing  demands  for  clinic  funds  ultimately  led 
to  a  clinic  decision  that  the  BCLS  lawyer  withdraw  services  from  detainees  and  reallocate 
them  elsewhere. 

During  and  after  BCLS’s  involvement,  a  patchwork  of  community  clinic  lawyers  and 
legal  workers,  law  students,  and  private  lawyers  provided  limited  legal  assistance.  Parkdale 
Community  Legal  Services  produced  written  material  to  assist  claimants  in  preparing  their 
own  PIFs,  and  two  community  workers  trained  Romero  House  volunteers  to  assist  detained 
refugee  claimants  to  prepare  their  PIFs.  Some  law  students  from  the  Osgoode  Hall  Law 
School  Clinic  (CLASP)  represent  detainees  at  detention  review,  though  concern  has  been 
expressed  about  their  ability  to  do  so  effectively.  A  few  private  lawyers  provide  services  to 
individual  detainees  on  an  ad  hoc  basis. 

Over  the  years,  the  Celebrity  Inn  Project  has  successfully  advocated  for  new  forms  of 
release,36  a  means  of  diminishing  the  number  of  refugee  claimants  taken  into  detention  at 
Pearson  Airport,  better  conditions  in  Celebrity  Inn,  attention  to  medical  or  special  needs  of 
detainees,  assistance  with  PIF  preparation  (for  refugee  claimants),  etc.  One  of  the  most 
simple,  yet  crucial,  steps  was  to  ensure  the  availability  of  a  phone  to  detainees  so  they  could 
contact  lawyers,  relatives,  or  other  people  who  might  provide  help.  At  Metro  West  Detention 
Centre,  detainees  can  only  make  collect  calls. 

Lengthy  detention  often  has  a  demoralizing  effect  on  people,  and  they  can  easily  become 
debilitated  to  the  point  where  they  lose  the  motivation  to  advocate  for  themselves.  TRAC 
worked  extensively  with  Citizenship  and  Immigration  staff  to  establish  a  positive  and 
constructive  relationship  which  enabled  TRAC  to  advocate  on  behalf  of  individual  detainees. 
Norma  English,  the  lawyer  for  BCLS  who  worked  at  Celebrity  Inn,  describes  her  own  and 
TRAC’s  function  as  providing  detainees  “with  a  voice  for  change  and  a  community -based 
watchdog  to  ensure  some  degree  of  fairness  and  due  process”. 

In  May  1996,  TRAC  received  one-year  funding  to  set  up  an  office  at  the  Celebrity  Inn  to 
continue  working  on  behalf  of  detainees.  While  the  program  director  attempts  to  educate 
detainees  about  the  detention  process,  she  is  not  a  lawyer  and  has  not  represented  detainees  at 
detention  reviews  for  over  a  year.  Indeed,  Celebrity  Inn  staff  have  advised  her  against  doing  so 
because  she  is  not  legally  trained.  In  the  program  director’s  estimation,  there  is  an  acute  need 
for  on-site  legal  representation.  Moreover,  funding  for  the  TRAC  office  expires  in  September 
1997. 

Assessment  officers  from  the  Peel  Legal  Aid  Office  do  periodically  go  the  detention 
centres  and  distribute  applications  for  legal  aid  to  prospective  refugee  claimants.  The  detainees 
generally  have  not  secured  lawyers  in  advance,  and  their  applications  are  rarely  funded.  In 
addition,  there  appears  to  be  miscommunication  about  the  $25  fee  for  making  an  application 
for  legal  aid.  In  principle,  the  fee  can  be  waived  by  those  unable  to  pay,  but  it  appears  that 
some  detainees  receive  the  message  that  they  are  ineligible  to  apply  for  a  legal  aid  certificate  if 
they  do  not  pay. 


The  Toronto  Bail  Program  evaluates  the  application  of  the  detainee  for  release  and,  depending  on  the  outcome, 
recommends  release  from  detention  under  the  auspices  of  the  Toronto  Bail  Program. Instead  of  posting  money, 
the  Toronto  Bail  Program  maintains  close  contact  with  the  individual  and  requires  regular  reporting.  The 
Program  also  assists  the  individual  in  obtaining  housing,  employment,  and  other  services  that  the  individual  may 
require.  If  the  individual  does  not  abide  by  the  conditions  imposed  for  release,  he  or  she  may  be  placed  back  in 
detention.  While  the  success  rate  of  the  pilot  project  is  reportedly  high,  it  is  also  allegedlly  very  conservative  in  its 
selection  process,  such  that  few  detainees  qualify  for  it.  Moreover,  the  Bail  Program  is  currently  in  danger  of 
having  its  funds  terminated. 
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A  serious  and  unaddressed  need  exists  with  respect  to  legal  representation  for  detainees. 
Legal  assistance  can  make  a  significant  difference  to  the  likelihood  of  release  from  detention, 
if  the  case  is  well  prepared.  Once  again,  anecdotal  reports  suggest  that  many  people  are 
detained  on  little  more  than  suspicion  about  alleged  Immigration  Act  or  Criminal  Code 
violations  and  with  little  evidence  that  they  would  abscond  if  released.  Given  the  high  cost  of 
detention,  it  is  not  in  the  interests  of  Citizenship  and  Immigration  to  detain  people  unless  it  is 
clearly  necessary;  from  the  perspective  of  detainees,  massive  infringement  on  their  liberty 
warrants  careful  scrutiny.  For  these  reasons,  the  availability  of  legal  aid  for  detention  reviews 
(regardless  of  the  reason  for  detention)  is  crucial. 

Clearly,  not  all  people  in  detention  would  qualify  for  legal  representation  in  respect  of 
the  immigration  process  to  which  they  are  subject,  such  as  deportation  for  overstaying  a  visa. 
On  the  other  hand,  even  summary  advice  in  such  cases  can  enable  detainees  to  make  informed 
choices  about  their  options,  including  the  decision  to  return  to  their  country  of  origin  rather 
than  remain  in  detention  with  little  prospect  of  success  on  the  merits  of  the  case.  As  for 
detained  refugee  claimants,  those  who  are  released  could  enter  the  general  pool  of  claimants 
who  apply  for  legal  aid. 

As  noted  above,  the  private  bar  has  proved  ineffective  at  meeting  the  needs  of  detainees. 
The  impressive  performance  of  the  community  clinics  in  responding  to  the  need  has  been 
compromised  by  budgetary  and  resource  pressures  brought  to  bear  on  clinics,  which  in  turn  led 
to  a  decision  that  detainees  were  a  lower  priority  than  other  needy  individuals.  There  appears 
to  be  a  consensus  that  whoever  provides  representation  to  detainees,  it  ought  to  be  a  designated 
person  or  persons  who  do  so  on  a  consistent  and  regular  basis.  This  is  critical  for  purposes  of 
establishing  familiarity  and  competence  in  dealing  with  the  institutions  and  the  staff  who  run 
them.  Detainees  are  vulnerable  in  the  same  way  as  any  prisoner  of  the  state,  and  it  is  important 
to  recall  that  these  are  people  who,  by  and  large,  have  committed  no  crime.  Respect  for  their 
well-being  within  detention  centres  must  be  a  matter  of  concern.  Partly  through  advocacy,  and 
partly  just  by  being  present  on  a  regular  basis,  counsel  can  help  ensure  that  detainees  are  dealt 
with  appropriately  by  those  in  authority. 

Whether  this  service  is  provided  by  counsel  from  a  community  legal  clinic,  or  from  the 
Refugee  Law  Office  (RLO),  or  even  by  duty  counsel,37  it  is  critical  that  the  service  be 
provided.  Given  the  limited  range  of  activities  undertaken  by  private  counsel  as  compared  with 
community  clinics  or  potentially  the  RLO,  duty  counsel  is  probably  the  least  preferable  option. 
Moreover,  while  issues  of  racialization  and  ethnicity  are  implicated  in  all  aspects  of 
immigration  and  refugee  law,  the  component  of  real  or  perceived  criminality  that  is  present  in 
the  case  of  many  detainees  of  colour  adds  another  dimension  to  the  mix.  Therefore,  it  is 
especially  important  that  those  who  serve  detainees  have  the  requisite  communication  and 
social  skills,  as  well  as  sensitivity  to  race  and  law  enforcement  issues,  in  order  to  interact  with 
detainees,  and  represent  their  interests  before  immigration  and  law  enforcement  officials. 

(iv)  Permanent  Residents 

Legal  aid  needs  by  permanent  residents  mainly  involve  failed  applications  to  sponsor 
family  members  from  abroad,  H&C  applications,  and  removal  proceedings  in  cases  of 


In  Vancouver,  private  lawyers  and  B.C  Immigration  Law  Clinic  lawyers  rotate  as  "duty  counsel"  at  the  detention 
centre.  Legal  aid  does  not  pay  them  on  a  per  diem  basis,  but  if  lawyers  do  open  files,  legal  aid  reimburses  them 
retroactively.  The  detention  centre  in  Vancouver  is  located  in  the  downtown  area,  which  makes  it  much  more 
feasible  for  private  lawyers  to  participate  in  Vancouver  than  in  Toronto. 


37 
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criminality.  Legal  aid  provides  few  certificates  for  these  matters.  To  the  extent  that  legal  aid 
representation  is  available,  community  clinics  provide  the  service.  In  principle,  this  is  not 
problematic,  except  for  applicants  who  live  outside  the  catchment  areas  of  clinics  who  do 
immigration  law. 

For  the  most  part,  permanent  residents  are  expected  to  have  the  funds  to  pay  for  legal 
representation  in  respect  of  sponsorship  and  H&C  applications  because  financial  self- 
sufficiency  is  a  prerequisite  for  sponsoring  family  members  and  a  criterion  for  successful  H&C 
consideration.  However,  the  financial  cut-offs  do  not  apply  for  sponsorship  of  spouses  and 
children.  Therefore,  the  assumption  regarding  means  does  not  apply  to  these  cases.  Moreover, 
where  the  sponsor  is  a  refugee,  bringing  the  family  members  over  quickly  can  be  a  matter  of 
vital  importance  for  both  the  sponsor  and  the  family.  The  extent  to  which  the  needs  of  such 
sponsors  is  not  being  met  by  the  combination  of  clinics  and  certificates  is  unknown. 

The  situation  is  more  pressing  with  respect  to  removal  of  permanent  residents  for 
criminality  or  other  reasons.  OLAP  has  not  funded  these  cases  since  April  1996. 

Anecdotally,  the  I  AD  reports  that  few  clinic  lawyers  get  involved  in  applications  for 
stays  of  deportation.  This  impression  was  confirmed  by  other  sources  familiar  with  the  clinic 
system. 

It  is  neither  advisable  nor  feasible  for  OLAP  to  fund  all  I  AD  removal  proceedings.  In 
principle,  this  work  can  be  done  by  community  clinics  that  do  immigration  and  refugee  work. 
Where  an  applicant  does  not  live  within  the  catchment  area  of  a  clinic  that  does  immigration 
work,  I  propose  that  OLAP  resume  screening  applicants  with  a  view  to  funding  financially 
eligible  applicants  who  have  been  in  Canada  since  childhood  or  adolescence  and  have  little 
connection  to  their  country  of  citizenship.  These  would  appear  to  be  the  cases  where  the  stakes 
are  the  highest,  and  where  the  consequences  of  removal  of  a  permanent  resident  are  most 
severe. 


(v)  Certificates  of  Public  Danger 

In  1995,  Parliament  issued  Bill  C-44,  an  Act  to  amend  the  Immigration  Act.  Among  the 
changes  it  introduced  were  provisions  permitting  the  Minister  to  declare  a  refugee  or 
permanent  resident  a  danger  to  the  public.  This  power  is  exercised  in  the  case  of  individuals 
who  have  acquired  a  criminal  record  in  Canada  since  their  arrival.  The  I  AD  loses  jurisdiction 
to  exercise  equitable  jurisdiction  not  to  order  removal  of  permanent  residents  deemed  a  danger 
to  the  public;  refugee  claimants  whose  claims  have  not  yet  been  determined  can  have  their 
claims  diverted  from  the  CRDD/9  or  may  be  refouled  even  after  a  finding  that  they  face  a 
reasonable  chance  of  persecution  should  they  be  returned  to  their  country  of  nationality.40 

The  current  procedure  for  issuing  a  certificate  of  public  danger  is  rudimentary  and 
opaque.  An  employee  of  the  federal  Department  of  Citizenship  and  Immigration  forms  an 
opinion  that  an  individual  poses  a  public  danger,  and  forwards  the  person’s  file  to  a  delegate  of 
the  Minister.  In  the  meantime,  the  subject  is  notified  in  writing  that  s/he  has  15  days  to  file  any 
information  relevant  to  the  Minister’s  determination.  This  reply  is  forwarded  to  the  Minister’s 


38 

39 


40 


Immigration  Act ,  R.S.C.  1985,  c.  1-2,  s.  70(5). 
Ibid.,  ss.  46.01(e),  46.1. 

Ibid.,  s.  53. 


987 


office,  where  the  delegate  renders  a  decision  without  reasons.  There  is  no  appeal  from  the 
decision. 

Clearly,  the  issuance  of  a  public  danger  certificate  will  have  drastic  consequences  for  a 
refugee  or  permanent  resident.  A  written  submission  about  why  the  certificate  should  not  be 
issued  is  the  only  input  the  subject  will  have,  and  the  Act  grants  just  fifteen  days  to  draft  and 
file  it.  Since  no  reasons  are  issued  for  the  decision,  the  practical  opportunity  for  judicial 
review  after  the  fact  is  narrow.  Most  clinics  do  not  take  on  immigration  cases  involving 
criminality.  In  such  circumstances,  I  suggest  that  legal  assistance  in  drafting  a  submission  to 
the  Minister  may  be  critical.  A  certificate  to  prepare  a  “public  danger”  submission  could  be 
issued  for  a  limited  number  of  hours  to  those  for  whom  the  consequences  of  removal  are  most 
serious.  Refugees  and  those  who  have  been  in  Canada  since  their  youth  appear  the  likeliest 
candidates  on  this  test. 

The  “public  danger”  amendments  to  the  Immigration  Act  illustrate  how  the  federal 
government  can  create  a  need  for  legal  representation  that  did  not  exist  previously,  yet  will  not 
assume  any  of  the  burden  for  meeting  the  need.  The  result  is  that  the  need  will  go  unmet  if  the 
provincial  legal  aid  plan  does  not  cover  it. 

(vi)  Test  Cases 

Test  cases  are  ones  which  seek  to  challenge  the  legality  of  a  legislative  provision  or 
scheme.  They  typically  arise  in  the  context  of  a  particular  fact  situation,  but  the  implications  of 
the  litigation  extend  well  beyond  the  individual  case.  Test  cases  arise  relatively  infrequently, 
but  can  affect  an  entire  class  of  persons.  An  example  from  the  private  bar  is  the  current 
challenge  to  the  “public  danger”  certificate  which  could  potentially  affect  all  permanent 
residents  and  refugees  convicted  of  serious  criminal  offences  in  Canada.41  An  example  from 
the  clinic  system  is  a  challenge  undertaken  by  the  three  Ottawa  community  legal  clinics  to  the 
Immigration  Act  requirements  for  identity  documents,  which  adversely  affected  Afghan  and 
Somali  refugees  in  particular.  A  current  Charter  challenge  undertaken  by  Parkdale  Community 
Legal  Services  and  the  Metro  Toronto  Chinese  and  Southeast  Asian  Legal  Clinic  concerns  the 
effect  of  the  failed  fiance  sponsorships  on  immigrant  women. 

Community  legal  clinics  allocate  resources  to  test  case  litigation  in  accordance  with  their 
own  priority  setting.  OLAP  is  very  reluctant  to  fund  the  private  bar  to  bring  “test  cases”.  In 
many  cases,  community  legal  clinics  and/or  a  staff  office  are  better  placed  to  take  on  such 
cases,  given  their  ability  to  prioritize  and  allocate  resources  to  law  reform  activities.  In 
addition,  clinics  can  consolidate  similar  cases  and  formulate  a  concerted  strategy.  On  occasion, 
however,  individual  private  lawyers  may  have  particular  expertise  in  a  subspeciality  or  class  of 
immigration/refugee  cases  than  do  clinic  lawyers.  Thus,  concern  has  been  expressed  about 
OLAP’s  reluctance  to  fund  private  lawyers  to  do  test  litigation.  One  compromise  is  to 
encourage  the  private  bar  to  work  with  clinics  and/or  the  RLO  on  test  litigation,  and  to  submit 
to  OLAP  a  plan  of  action  whereby  work  would  be  divided  between  the  private  lawyer  and  the 
clinic  or  RLO.  OLAP  could  issue  a  certificate  to  the  private  lawyer  to  cover  his/her  share  of 
the  work.  This  would  be  cheaper  than  financing  the  entire  cost  of  test  litigation  through  the 
private  bar,  while  taking  advantage  of  the  relative  strengths  of  both  clinics  and  private  lawyers. 


41 


See,  e.g.,  Williams  v.  Canada  (unreported)  April  11,  1997,  Fed.  C.A.  (No.  A-855-96). 
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5.  MODELS  OF  SERVICE  DELIVERY 

In  Toronto,  most  CRDD  and  judicial  review  cases  are  handled  by  the  private  bar  through 
the  certificate  system.  The  Refugee  Law  Office  represents  approximately  three  percent  of 
persons  who  are  issued  certificates  in  Toronto.  Community  legal  clinics  handle  a  relatively 
small  number  of  refugee  claims,  but  do  almost  all  the  legal  aid  immigration  work  in  Toronto. 
In  Ottawa,  refugee  claims  are  split  between  the  private  bar  and  community  legal  clinics. 
Community  clinics  in  Ottawa  do  a  significant  amount  of  refugee  and  immigration  work. 
Windsor  and  the  Fort  Erie- Niagara  region  employ  a  mixed  model  similar  to  Ottawa.  One 
submission  emphasized  the  importance  of  OLAP  continuing  to  pay  for  the  transportation  of 
interpreters  to  smaller  centres  (such  as  Fort  Erie  and  Windsor)  where  there  are  no  local 
interpreters. 

The  issues  regarding  legal  aid  appear  to  be  more  or  less  similar  in  Toronto,  Ottawa,  and 
the  smaller  centres,  except  with  respect  to  the  Refugee  Law  Office. 

(a)  JUDICARE 
(i)  Tariff 

As  part  of  its  general  cost-saving  measures  undertaken  as  of  April  1,  1996,  OLAP 
reduced  the  maximum  number  of  hours  available  for  pre-hearing  preparation  of  a  refugee 
claimant  from  29.5  to  16  hours.  The  maximum  number  of  hours  for  interpreter  services  has 

been  limited  to  ten. 

The  availability  of  discretionary  funds  was  also  drastically  reduced.  Discretionary  funds 
were  available  where  the  particular  circumstances  of  the  case  justified  expending  time  beyond 
the  tariff  limit.  In  1995-96,  4.6  percent  of  certificate  fees  in  immigration  were  paid  in 
discretion,  compared  with  1.3  percent  in  fiscal  year  1996-97.  Given  that  the  cap  on  hours  was 
slashed  almost  in  half  in  fiscal  year  1996-97,  the  reduction  in  actual  dollars  spent  on 
discretionary  payments  is  greater  than  what  the  percent  figures  indicate. 

Prior  to  April  1,  1996,  OLAP  paid  lawyers  for  preparation  time  between  hearings  where 
the  case  was  adjourned  or  postponed.  After  April  1,  1996,  this  practice  ceased.  In  any  case 
where  the  CRDD  hearing  is  adjourned  or  postponed  longer  than  a  month,  any  competent 
counsel  will  have  to  re-read  the  file  and  possibly  meet  with  the  client  prior  to  resumption.  As 
of  April  1,  1996,  counsel  have  the  option  of  either  internalizing  the  cost  of  preparation 
between  hearings,  or  not  doing  it. 

OLAP  has  also  ceased  issuing  multiple  certificates  for  family  claims.  This  means  that  a 
single  16-hour  certificate  will  be  issued  for  the  entire  family.  Experience  suggests  that  the 
majority  of  claims  by  a  family  turn  on  the  story  of  the  principal  claimant.  That  is  to  say  that 
the  fear  of  family  members  is  usually  based  on  the  experiences  of  the  principal  claimant.  In 
such  circumstances,  a  single  certificate  is  appropriate.  However,  where  individual  family 
members  have  separate  stories  to  tell,  a  lawyer  must  spend  time  preparing  the  distinctive 
elements  of  each  claim.  This  may  be  particularly  time-consuming  in  gender-related  cases.  For 
instance,  a  husband  may  have  been  detained  and  beaten  because  of  his  political  activities.  His 
wife  may  have  been  sexually  abused  for  the  same  reason.  Sometimes,  her  husband  may  not 
even  know  what  happened  to  her.  Encouraging  the  wife  to  disclose  her  experiences  can  be  a 
delicate  and  time-consuming  process.  Whether  at  the  outset  or  as  a  matter  of  discretion,  OLAP 
should  be  open  to  providing  additional  funding  for  families  claiming  refugee  status  where  there 
are  multiple  stories. 
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Some  lawyers  find  the  16-hour  tariff  insufficient  to  prepare  most  cases.4"  They 
acknowledge  that  some  lawyers  drove  up  legal  aid  costs  under  the  old  system  by  billing  the 
maximum  number  of  hours  regardless  of  actual  hours  worked.  However,  they  express  concern 
that  slashing  the  tariff  almost  in  half  penalizes  the  conscientious  lawyer  (who  may  genuinely 
require  more  than  16  hours  to  prepare  a  claim)  along  with  the  unethical  one  who  will 
systematically  bill  to  whatever  maximum  is  permitted  under  the  tariff.  Others  find  the  tariff 
less  than  ideal  but  workable.43 

Based  on  the  remuneration  to  lawyers  under  the  legal  aid  plans  of  other  provinces,  the 
Ontario  bar  does  not  fare  badly,  even  after  the  cuts.  There  are,  however,  limits  to  how  far  a 
tariff  can  be  slashed  before  quality  is  affected.  Having  sat  as  an  IRB  member  in  Montreal, 
where  the  situation  for  lawyers  was  bad  and  got  worse,  it  was  apparent  that  the  quality  of 
preparation  by  otherwise  dedicated  lawyers  was  often  inadequate.  It  was  patently  obvious  that 
they  had  to  take  on  an  inordinate  number  of  cases  just  to  break  even.  Overall,  the  standard  of 
preparation  was  frequently  lower  (and  unsatisfactory)  compared  to  what  I  encountered  in  other 
regions. 

Obviously,  increasing  the  tariff  is  one  option  to  consider,  especially  since  the  number  of 
refugee  claims  has  been  steadily  decreasing,  thereby  reducing  the  demand  on  OLAP  for 
certificates. 

(ii)  Paralegals 

Another  way  of  enhancing  preparation  time  while  controlling  costs  in  the  judicare  model 
would  be  for  lawyers  to  make  more  use  of  paralegals  for  research,  PIF  preparation,  etc. 
OLAP  pays  paralegals  at  about  one-third  the  hourly  rate  of  lawyers.  In  theory,  the  lawyer  can 
obtain  three  hours  of  preparation  time  from  a  paralegal  at  the  cost  of  one  hour  of  the  lawyer’s 
time.  However,  this  does  not  account  for  the  extra  time  a  lawyer  must  spend  reviewing  the 
paralegal’s  work  and  reviewing  the  file  in  order  to  familiarize  him/herself  with  the  case. 
Therefore,  it  is  unlikely  that  a  lawyer  can  obtain  three  hours  of  work  by  a  paralegal  for  every 
hour  that  the  lawyer  expends. 

Furthermore,  most  lawyers  work  alone  or  in  association  with  one  other  lawyer,  and  may 
not  have  enough  work  to  employ  a  paralegal  full  time.  In  these  circumstances,  it  may  be 
difficult  to  find  and  hire  a  qualified  paralegal  on  an  as-needed  basis.  A  related  problem  is  that 
lawyers  may  simply  not  have  sufficient  cash-flow  to  hire  and  pay  paralegals  on  a  timely  basis. 
In  some  instances,  interpreters  do  perform  clerical  or  paralegal  duties  for  a  lawyer.  Since 
OLAP  will  only  pay  for  ten  hours  of  interpreter  time  (which  is  often  inadequate),  some 
lawyers  bill  OLAP  to  the  maximum  for  interpreter  services,  and  add  paralegal  services  in 
respect  of  additional  work  performed  by  the  same  person.  It  appears  that  lawyers  will  make 
use  of  paralegals  (often  interpreter/clerks)  when  it  is  financially  feasible  to  do  so.  However, 
given  a  sole-practitioner  model  of  law  practice,  it  is  typically  not  cost-effective  to  make 
extensive  use  of  paralegal  services. 


See,  e.g.,  Refugee  Lawyers'  Association  of  Ontario,  submission  to  Ontario  Legal  Aid  Review  (March  13,  1997), 
at  2. 

Legal  Aid  Task  Force,  Canadian  Bar  Association-Ontario,  submission  to  Ontario  Legal  Aid  Review  (April  3, 
1997),  at  6  [hereinafter  CBAO  submission]. 
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(iii)  Discretionary  Funds 

Apart  from  increasing  the  tariff,  another  way  to  compensate  more  fully  for  actual 
preparation  time  is  through  discretionary  payments.  At  present,  counsel  bill  each  file  according 
to  actual  time  spent,  up  to  16  hours.  It  is  too  soon  to  know  whether  the  reduction  in  tariff 
hours  will  result  in  systematic  billing  to  the  maximum.  If  this  does  not  transpire,  the  result  will 
be  that  some  files  will  be  billed  at  less  than  16  hours’  preparation  time.  OLAP  could  permit 
individual  counsel  to  “bank”  the  hours  they  do  not  expend  in  one  case  and  apply  it  to  another 
that  requires  more  time.  This  would  encourage  lawyers  to  be  as  efficient  as  possible  with  their 
cases  in  order  to  maximize  the  paid  time  available  for  more  complex  and  lengthy  cases. 

The  extent  to  which  this  “cross-subsidizing”  will  relieve  the  pressure  on  lawyers  depends 
on  their  mix  of  cases.  Some  types  of  claims  from  certain  regions  of  the  world  will  invariably 
be  more  time-consuming  than  others,  and  diligent  lawyers  who  specialize  in  certain  countries 
may  rarely  have  “time  to  spare”.  Therefore,  there  will  still  remain  a  need  for  discretionary 
funding  above  the  tariff  for  the  lawyer’s  time,  as  well  as  the  interpreter’s  time.  OLAP  could 
collaborate  with  the  bar  in  establishing  criteria  for  discretionary  funding.  Factors  to  consider  in 
deciding  whether  to  authorize  discretionary  funding  might  include  the  following: 

•  the  number  of  distinct  narratives  in  a  family  claim;  this  will  affect  the  demand  on 
both  the  lawyer’s  and  the  interpreter’s  time. 

•  whether  the  panel  has  raised  a  new  legal  issue  in  the  course  of  the  hearing  that  will 
require  additional  preparation  time  because  the  lawyer  has  not  dealt  with  it  before. 

•  whether  the  panel  has  raised  a  new  factual  issue  in  the  course  of  the  hearing  that  will 
require  additional  preparation  time  between  sittings. 

•  whether  the  Minister  of  Citizenship  and  Immigration  intends  to  participate  in  the 

hearing. 

In  principle,  OLAP  could  authorize  discretionary  funding  in  advance,  provided  that 
counsel  was  able  to  satisfy  OLAP  about  the  need  for  extra  preparation  time. 

(iv)  Flat  Fee/BSock  Contract 

If  a  pattern  emerges  whereby  lawyers  typically  bill  up  to  the  maximum  16-hour  tariff, 
OLAP  should  consider  the  option  of  simply  moving  to  a  flat  fee  per  case.  This  would  save 
considerable  cost  in  administering  the  certificate  program.44  The  flat  fee  can  be  adjusted  for 
expedited  cases  in  Ottawa  (and  in  Toronto,  should  the  practice  resume).  The  usual  argument 
against  this  approach  is  that  it  might  encourage  lawyers  to  spend  as  few  hours  as  possible  on  a 
file  in  order  to  maximize  profits  (the  “dumptruck”  problem).  The  reality  is  that  the  current 
system  does  little  to  confirm  that  legal  aid  lawyers  actually  deliver  services  to  their  clients  in 
accordance  with  their  billings.  (See  discussion,  below.)  It  may  be  preferable  to  move  to  a  flat 
fee  per  case,  and  commit  the  resources  saved  from  processing  legal  aid  billings  into  serious 
efforts  to  develop,  monitor,  supervise,  and  enforce  appropriate  standards  of  practice. 


One  might  develop  different  payment  structures  for  expedited  claims  versus  claims  that  proceed  to  full  hearing. 
Similarly,  OLAP  could  consult  with  the  bar  to  determine  whether  certain  classes  of  cases  ( e.g .  Sri  Lankan) 
typically  require  less  preparation  time  than  claims  from  other  countries,  in  which  case  a  lower  fee  might  be 
appropriate. 


44 
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A  related  idea  is  to  contract  out  blocks  of  cases  (for  example,  25)  from  the  same 
country /region  to  lawyers.  The  fee  per  case  would  be  set  in  advance  through  consultation  with 
the  bar,  and  would  not  be  the  subject  of  bidding.  Rather,  counsel  would  apply  for  the  contract 
based  on  a  pre-set  fee.  The  criteria  for  selection  would  be  based  on  quality  assurance,  not 
price.  The  goal  is  not  to  have  lawyers  bid  down  the  cost  of  legal  services,  and  grant  the 
contract  to  the  lowest  bidder.  Such  a  mechanism  would  almost  certainly  drive  down  the  quality 
of  service  in  an  area  of  practice  where  quality  control  is  already  a  major  concern.  The  goal 
would  be  to  ensure  high-quality  services  at  the  outset  by  implementing  a  selection  process  that 
identifies  those  lawyers  who  are  able  and  willing  to  provide  competent  and  effecient  legal 
representation.  Prior  experience  in  the  field,  expertise  in  the  particular  country,  a  documented 
plan  of  action  (which  may  involve  use  of  paralegals),  prior  history  with  OLAP,  etc.,  would  all 
be  relevant  criteria. 

In  late  1995,  the  Deputy  Director  (Appeals)  drafted  a  proposal  for  contracting  out  blocks 
of  refugee  cases,  which  included  consultation  with  the  immigration  and  refugee  bar  to  establish 
criteria  for  selection,  to  set  up  a  selection  panel,  and  to  monitor  and  evaluate  the  quality  of 
service  provided.  Though  the  proposal  was  not  adopted,  it  provides  a  useful  starting  point  for 
further  discussion.45 

Block  contracting  would  save  OLAP  considerable  administrative  cost,  so  that  contracting 
should  not  pay  lawyers  less  than  what  they  would  average  under  the  tariff.  It  would  also 
achieve  a  measure  of  predictability,  which  would  benefit  both  OLAP  and  lawyers  alike.  For 
example,  payment  of  block  contracts  may  be  organized  to  alleviate  the  cash-flow  problem 
faced  by  many  private  lawyers,  which  in  turn  may  facilitate  greater  use  of  paralegals.  Finally, 
block  conracting  would  save  money,  even  if  the  average  amount  paid  to  counsel  per  case 
matches  what  they  currently  receive  under  the  tariff. 

While  considerable  savings  can  be  realized  through  this  process,  resources  would  have  to 
be  diverted  to  monitoring  the  quality  of  service  delivered  by  the  lawyers  selected.46  In  addition 
to  administrative  cost  savings,  advantages  to  block  contracting  are  timely  payment  and  the 
heightened  ability  to  assess  and  ensure  quality  of  service  (see  discussion  below).  Major 
concerns  with  block  contracting  are  implementing  a  selection  mechanism  that  will  be  appear 
fair  to  the  bar,47  and  the  fact  that  the  process  necessarily  deprives  claimants  of  the  ability  to 
choose  their  own  counsel. 

(v)  Quality  Control 

The  majority  of  lawyers  who  do  legal  aid  work  on  behalf  of  refugee  claimants,  refugees, 
and  immigrants  are  dedicated  people  of  integrity.  They  work  hard,  much  of  their  time  is  not 
remunerated,  and  they  genuinely  care  about  the  welfare  of  their  clients.  They  provide  high- 
quality  service,  and  through  regional  specialization,  develop  economies  of  scale  in  dealing  with 
claims  from  certain  countries.  Cutting  the  tariff  has  reduced  the  hours  for  which  many  of  these 


Ruth  Lawson,  Contracting  Refugee  Cases  -  An  Alternative  Proposal ,  memorandum  to  Legal  Aid  Committee  of 
LSUC  (October  11,  1995). 

This  would  include  such  matters  as  the  allocation  of  preparation  time  between  lawyer  and  clerk  (if  a  clerk  is 
employed),  the  amount  of  time  counsel  spends  with  the  claimant,  client  satisfaction,  etc.  A  crucial  component  of 
the  evaluation  would  involve  surveying  claimants. 

As  Ms.  Lawson  notes  in  her  memorandum,  supra,  note  45,  it  would  be  advisable  to  set  up  a  selection  panel  that 
includes  members  of  the  Refugee  Lawyers'  Association  and  the  Immigration  section  of  the  Canadian  Bar 
Association  -  Ontario  (CBAO). 
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lawyers  are  paid;  it  has  not  reduced  their  hours  of  work.  It  is  for  all  these  reasons  that  judicare 
is  and  should  remain  the  primary  model  of  service  delivery. 

Unfortunately,  this  is  not  true  of  all  immigration  and  refugee  lawyers.  Indeed,  the  Law 
Society  of  Upper  Canada  (LSUC)  Sub-Committee  that  examined  the  feasibility  of  a  staff  office 
in  1993  commented  on  the  matter  as  follows:48 

The  Sub-Committee  concluded  that  the  issue  of  paramount  concern  in  refugee  law  cases  was 
the  quality  of  legal  representation  available  to  refugee  claimants.  There  is  often  no  remedy  available 
for  refugee  claimants  who  have  received  incompetent  representation.  They  face  speedy  deportation 
back  to  the  country  from  which  they  fled. 

There  is  a  wide  range  of  competence  among  lawyers  representing  refugee  claimants.  Members 
of  the  refugee  bar  who  do  appellate  work  have  expressed  concern  about  the  lack  of  adequate 
preparation  by  some  lawyers  who  represent  refugee  claimants  at  Board  hearings.  ...  Comments 
about  the  competence  of  the  representation  of  some  lawyers  should  not,  however,  be  taken  to 
derogate  from  the  overall  contribution  of  the  private  bar  to  the  body  of  refugee  law. 

Consultation  with  non-governmental  organizations,  individual  refugee  advocates  and 
other  lawyers  confirm  widespread  dismay  about  the  number  of  immigration  and  refugee 
lawyers  who  are  allegedly  incompetent,  dishonest,  or  both.  The  subject  of  these  complaints  are 
almost  invariably  lawyers  from  the  private  bar. 

By  their  nature,  complaints  of  incompetence  and  dishonesty  are  anecdotal  and  based  on 
rumour;  it  is  simply  impossible  to  judge  how  prevalent  certain  practices  are,  or  whether  some 
problems  are  due  to  misunderstanding  rather  than  actual  wrongdoing.  One  of  the  most 
common  complaints  is  the  practice  by  some  lawyers  of  charging  refugee  claimants  “on  the 
side”,  in  violation  of  the  law.  In  some  cases,  lawyers  demand  the  extra  payment  shortly  before 
the  hearing,  and  threaten  not  to  appear  unless  the  client  pays.  Sometimes,  the  lawyer  refuses  to 
return  personal  documents  to  clients  who  would  rather  change  lawyers  than  pay  cash. 
Interpreters  may  also  extract  extra  money  out  of  a  client.  Obviously,  the  fact  that  some  clients 
manage  to  pay  may  be  evidence  of  their  ability  to  pay,  despite  the  fact  that  they  have  qualified 
for  legal  aid;  on  the  other  hand,  some  are  forced  to  borrow  money  at  extortionate  rates  or 
forgo  necessities  in  order  to  come  up  with  the  money. 

Other  questionable  practices  mirror  allegations  made  against  immigration  consultants. 
Private  lawyers  often  rely  on  their  interpreters  to  attract  clients.  This  is  understandable  in  that 
interpreters  have  contacts  within  a  particular  ethnic  community.  Interpreters  have  an  incentive 
to  promote  a  certain  lawyer  because  this  will  lead  to  more  work  for  them  from  the  lawyer. 
Some  go  beyond  merely  recommending  counsel,  however.  Some  interpreters  purportedly  act 
as  touts  and  lurk  outside  the  refugee  hostels  in  Buffalo  and  Niagara.  They  prey  on  disoriented 
refugee  claimants,  offering  a  variety  of  “services”  to  prospective  claimants  before  they  even 
cross  the  border.  This  practice  involves  not  only  encouraging  prospective  claimants  to  go  to  a 
certain  lawyer  in  Canada,  but  offering  to  “assist”  in  “composing”  a  successful  PIF  and 
coaching  them  on  how  to  respond  to  questions  at  the  port  of  entry.  In  one  instance,  a  customs 
officer  at  the  border  allegedly  handed  out  a  particular  lawyer’s  business  cards  to  incoming 
refugee  claimants.  This  suggests  an  illicit  “kickback”  arrangement  between  a  government 
official  and  an  immigration  lawyer.  Other  stories  involve  interpreters  establishing 
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Law  Society  of  Upper  Canada,  Refugee  Pilot  Sub-Committee,  Report  to  the  Legal  Aid  Committee  (June  1993), 
at  2. 
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personal/social  contacts  with  border  officials.  The  extent  to  which  lawyers  actually  know  the 
lengths  to  which  their  interpreters  may  go  is  a  matter  of  speculation.  It  would  not  be  surprising 
if  lawyers  did  not  inquire,  and  interpreters  did  not  tell. 

Once  in  the  office,  some  lawyers  reputedly  ask  claimants  to  sign  blank  PIFs,  after  which 
lawyers  and/or  interpreters  fill  in  a  partly  or  wholly  concocted  story  that  the  claimant  is  then 
stuck  with.  Crucial  inquiries,  such  as  the  incidence  of  torture,  are  never  made,  and  claimants 
lose  the  opportunity  to  acquire  corroborating  evidence  from  a  physician  or  psychologist  that 
might  assist  in  advancing  their  claim.  Some  lawyers  reportedly  let  their  interpreters/paralegals 
prepare  the  claim,  bill  the  Plan  for  the  full  preparation  time,  and  spend  little  or  no  time 
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actually  meeting  with  the  client. 

Inadequate  preparation  is  often  evident  to  IRB  members  in  the  course  of  hearing  a  case. 
Some  lawyers  conduct  themselves  in  the  hearing  room  in  a  manner  that  makes  it  clear  they  are 
unfamiliar  with  the  facts  of  the  claimant’s  case  and  the  salient  legal  issues.  Lack  of  preparation 
for  the  hearing  redounds  to  the  detriment  of  the  claimant.  PIFs  may  be  sloppily  prepared,  and 
much  time  can  be  wasted  in  the  hearing  room  trying  to  correct  erroneous  or  incomplete 
information;  even  worse,  inconsistencies  between  the  PIF  and  verbal  testimony  can  and  will  be 
used  by  a  CRDD  panel  to  discredit  the  claimant.  Even  where  experienced  IRB  members  and 
RHOs  attempt  to  compensate  for  unprepared  counsel,  their  institutional  role  and  duty  precludes 
them  from  doing  so  adequately.  Because  refugee  hearings  are  conducted  in  camera,  they  do 
not  allow  for  the  informal  peer  review  of  counsel’s  competence  that  occurs  naturally  in  cases 
that  are  litigated  in  open  court.  Only  where  a  failed  refugee  claimant  goes  to  a  new  lawyer  for 
a  judicial  review  application  does  another  lawyer  have  the  opportunity,  through  listening  to 
tapes  and  reading  transcripts,  to  assess  the  quality  of  work  done  by  his  or  her  predecessor. 

While  a  certain  number  of  claimants  may  participate  in  illicit  schemes  because  they  are 
not  genuine  refugees,  other  claimants  may  have  legitimate,  authentic  bases  for  their  claims,  but 
are  counselled  by  unscrupulous  intermediaries  to  go  with  a  “winning”  concocted  story.  On 
occasion,  these  incidents  come  to  light  when  a  claimant  switches  counsel  and  reveals  to  the 
new  lawyer  his  or  her  experience  with  prior  counsel. 

To  the  extent  that  OLAP  provides  certificates  to  lawyers  involved  in  questionable 
conduct,  OLAP  risks  the  appearance  of  endorsing  the  competence  of  services  provided  by 
those  lawyers  it  chooses  to  fund.  Indeed,  the  Investigations  and  Complaints  Department  of 
OLAP  investigates  possible  abuses  of  the  Legal  Aid  Plan  by  lawyers.  However,  the 
Department  does  not  deal  with  competence  issues,  but  rather  with  complaints  that  certain 
lawyers  may  be  overbilling  or  otherwise  defrauding  the  Plan.  Despite  the  small  size  of  the 
immigration  bar  relative  to  other  specialized  areas  of  legal  practice,  they  are  disproportionately 
represented  among  lawyers  investigated,  monitored  or  prosecuted.  Of  43  lawyers  investigated 
in  the  past  year,  17  were  immigration  and/or  refugee  lawyers.  OLAP  currently  monitors  all 
work  done  by  27  lawyers,  of  which  16  are  immigration  and/or  refugee  lawyers.  The  last  three 
disciplinary  hearings  at  the  OLAP  provincial  office  concerned  immigration  and/or  refugee 
lawyers.  Investigations  are  typically  initiated  from  within  the  Department.  These 
investigations,  however,  do  not  target  lawyers  billing  clients  privately  above  the  legal  aid 
tariff.  Nor  do  they  involve  competence  issues  of  the  type  described  above. 
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See,  e.g.,  the  story  recounted  in  Mary  Jo  Leddy,  At  the  Border  Called  Hope  (Toronto:  Harper  Collins,  1997)  at 
102-17. 
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Dissatisfied  clients  virtually  never  come  forward  directly  to  OLAP  or  LSUC  to  complain 
about  their  lawyers.  The  expectation  that  refugee  claimants  would  avoid  or  quit  dishonest  or 
incompetent  lawyers  assumes  a  class  of  well-informed  and  relatively  sophisticated  consumers 
of  legal  services.  Many  or  most  refugee  claimants  are  neither.50  The  market  for  refugee 
lawyers  is  characterized  by  highly  imperfect  information.  Anyone  who  has  worked  in  the 
system  knows  that  the  correlation  between  quality  of  service  and  volume  of  work  is  not 
necessarily  positive.  Some  very  bad  lawyers  are  also  very  busy  lawyers. 

One  investigator  for  the  Department  commented  that  he  has  received  only  two 
complaints  from  immigration  or  refugee  clients  in  four  years.  More  often,  they  may  disclose 
the  problem  to  their  new  counsel  if  they  change  lawyers,  or  they  may  reveal  the  incident  to  a 
friend  or  community  organization  serving  newcomers.  In  many  cases,  they  may  not  realize 
until  long  after  the  fact  that  their  lawyer  was  not  entitled  to  demand  cash  on  the  side,  or  that 
their  lawyer  should  have  met  with  them  more  than  20  minutes  before  the  hearing.  Even  if  they 
realize  that  their  lawyer  behaved  inappropriately,  most  refugee  claimants  are  simply  too  scared 
and  too  vulnerable  to  complain  to  a  state  authority  about  the  person  who  is  supposed  to  be 
advocating  on  their  behalf.  They  just  want  to  have  their  refugee  claim  accepted  as  quickly  as 
possible. 

From  time  to  time,  refugee  advocates  and  other  lawyers  have  reported  various  incidents 
of  unethical  or  illegal  conduct  to  OLAP  and/or  LSUC.  From  their  perspective,  neither  body 
has  responded  in  a  timely  or  interested  fashion.  OLAP  has  expressed  interest  in  formulating 
standards  of  practice  for  immigration/refugee  lawyers,  but  LSUC  maintains  that  this  task  falls 
within  the  Law  Society’s  jurisdiction.  To  date,  no  standards  have  been  set.  In  its  written 
submission  to  the  Ontario  Legal  Aid  Review,  the  CBAO  distinguishes  immigration 
consultants51  from  lawyers  partly  on  the  basis  that  the  former  “are  not  subject  to  review  with 
respect  to  their  practice  ethics  nor  are  they  accountable  with  respect  to  the  fees  charged  for 
their  services”. 5i"  In  actuality,  neither  LSUC  nor  OLAP  actively  monitor  practice  ethics  or 
billing  by  lawyers. 

It  is  neither  useful  nor  necessary  to  assign  responsibility  for  the  current  situation.  Suffice 
to  say  that  non-governmental  organizations  (NGOs),  lawyers,  OLAP,  and  individual  members 
of  the  IRB  all  recognize  that  certain  lawyers  do  not  live  up  to  their  professional 
responsibilities.  These  lawyers  do  a  disservice  to  their  clients,  to  the  refugee  determination 
system,  to  OLAP,  and  to  the  reputation  of  other  lawyers.  It  bears  repeating  that  the  vast 
majority  of  immigration  and  refugee  lawyers  are  committed,  diligent,  and  honest  and  do  not 
deserve  to  have  their  reputation  impugned  by  the  conduct  of  those  who  are  not.  The  question  is 
how  to  deal  with  those  who  are  not. 

The  first  step  is  for  the  various  actors  in  the  system  to  meet  and  coordinate  their  efforts. 
It  is  beyond  the  scope  of  this  paper  to  propose  definitive  solutions  to  ethical  and  competence 
problems  among  lawyers.  The  following  ideas  have  emerged  through  consultation  and  can  best 


Of  course,  a  certain  number  of  refugee  claimants  are  also  willing  participants  in  schemes  to  fabricate  claims,  and 
have  no  incentive  to  disclose  unethical  practices. 

Immigration  consultants  in  Ontario  provide  a  variety  of  immigration  and  refugee  services,  including 
representation  at  quasi-judicial  hearings.  They  are  not  licensed  to  practise  law  in  Ontario,  are  not  under  the 
jurisdiction  of  the  Law  Society  of  Upper  Canada,  and  not  eligible  to  receive  OLAP  certificates.  In  effect,  they 
are  an  unregulated  industry. 

CBAO  submission,  supra ,  note  43,  at  4. 
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be  explored  and  developed  through  meetings  between  the  bar,  the  IRB,  LSUC,  OLAP,  NGOs, 
and  community  /ethnic  organizations. 

a.  Inform  Claimants 

•  issue  multilingual  pamphlets  available  at  OLAP  offices  /  take  out  ads  in  local  ethnic 
newspapers  explaining  how  legal  aid  works,  what  clients  are  entitled  to  expect  from 
lawyers,  prohibited  conduct  by  lawyers,  etc. 

•  make  information  available  in  the  languages  spoken  by  refugee  claimants;  to  the 
extent  that  clients  must  rely  on  someone  else  to  translate  the  information  to  them, 
claimants  are  vulnerable  to  unscrupulous  intermediaries 

•  provide  a  number/contact  person  to  whom  complaints  /questions  can  be  directed 

b.  Formulate  Standards  of  Conduct 

•  formulate  a  code  of  conduct  for  the  practice  of  immigration/refugee  law,  including 
such  matters  as  disclosure,  interaction  with  clients,  billing,  preparing  versus 
“coaching”,  etc. 

®  create  performance  criteria  for  inclusion  on  the  panel  of  lawyers  to  whom  OLAP  will 
issue  certificates 

c.  Coordinate  Investigation  and  Disciplinary  Efforts 

•  use  community  organizations,  the  bar,  and  the  IRB  to  assist  in  identifying  priorities 
for  investigation  and  evidence  gathering 

•  drop  lawyers  from  the  OLAP  panel  who  do  not  comply  with  the  standards  of  conduct 

These  suggestions  are  admittedly  tentative,  and  require  considerable  reflection  and 
refinement.  This  is  best  performed  by  the  committed,  experienced  and  sincere  people  who 
work  in  various  sectors  of  the  system.  Immigrants  and  refugees  should  be  key  participants  in 
this  project.  One  matter  must  be  acknowledged  in  advance.  Quality  control  costs  money.  It  is 
both  time-consuming  and  resource  intensive.  What  is  at  stake  is  the  integrity  of  the  legal  aid 
system,  and  the  money  which  is  currently  wasted  or  misdirected. 

(b)  Community  Legal  Clinics 

Community  legal  clinics  set  their  own  priorities  within  their  respective  catchment  areas. 
The  needs  of  a  geographic  community  vary/  from  one  location  to  another,  and  clinics  must 
decide  how  to  allocate  their  resources  in  accordance  with  the  competing  demands  within  their 
community.  Thus,  the  availability  of  community  legal  services  to  immigrants  and  refugee 
claimants  depends  on  decisions  made  by  the  board  of  the  clinic. 

Determining  which  clinics  do  significant  amounts  of  work  in  immigration  and  refugee 
law  is  a  somewhat  arbitrary  process.  I  have  employed  two  criteria:  first,  clinics  where  a 
minimum  of  ten  percent  of  the  caseload  consisted  of  immigration  files  in  one  of  the  last  two 
years  (1995-96);  second,  clinics  who  do  not  meet  the  ten  percent  threshold,  but  have  done 
more  than  40  immigration  files  per  year  in  any  one  of  the  last  two  years.  I  treat  these  as  clinics 
which  are  active  in  the  field  of  immigration  and  refugee  law.  Unfortunately,  the  statistics 
compiled  by  community  legal  clinics  do  not  distinguish  between  immigration  files  and  refugee 
files,  so  it  is  not  possible  to  calculate  the  percentage  of  refugee  claimants  who  are  represented 
by  clinic  lawyers,  as  opposed  to  members  of  the  private  bar  or  Refugee  Law  Office. 
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In  the  course  of  gathering  information  for  this  paper,  an  informal  survey  of  community 
legal  clinics  who  do  significant  amounts  of  work  in  immigration/refugee  law  was  conducted  in 
order  to  determine  the  nature  and  volume  of  work  handled  by  the  clinic.53  The  response  was 
partial,  and  any  data  gleaned  from  the  responses  must  be  considered  anecdotal.  As  such,  it 
supplements  information  obtained  through  the  written  submissions  of  the  Inter-Clinic 
Immigration  Working  Group  (ICIWG)  and  consultation  with  lawyers  who  do  or  have  worked 
in  the  clinic  system. 

All  three  Ottawa  clinics  have  done  more  than  ten  percent  immigration/refugee  work  in 
the  last  three  years,  and  collectively  provide  a  full  range  of  immigration/refugee  law  services 
to  qualified  clients. 

Of  20  general  service  community  legal  clinics54  in  greater  Toronto,  ten  have  done  more 
than  ten  percent  immigration/refugee  work  in  the  last  two  years.  Another  three  have  done 
more  than  40  immigration/refugee  cases  in  either  1995  or  1996,  but  this  amounted  to  less  than 
ten  percent  of  their  total  caseload.  Legal  Aid  of  Windsor  (LAW)  and  Community  Legal 
Services  of  Niagara  South  also  do  a  noteworthy  number  of  immigration/refugee  files,55  taking 
into  account  that  the  demand  in  these  regions  is  comparatively  low. 

On  occasion,  Toronto  area  community  legal  clinics  will  take  on  refugee  claimants  who 
have  been  rejected  by  OLAP.  Some  of  these  refugee  claims  are  successful  before  the  IRB.  A 
few  clinics  do  sponsorship  appeals,  PDRCC,  H&C  applications,  etc.  However,  most  no  longer 
deal  with  deportations  or  the  judicial  review  before  the  federal  court  due  to  lack  of  time, 
resources,  expertise,  or  a  combination  of  these  factors. 

Community  legal  clinics  perform  a  variety  of  functions  above  and  beyond  those 
described  above.  For  instance,  clinics  may  advise  and  advocate  on  behalf  of  immigrants  and 
refugees  in  respect  of  complex  sponsorship  applications,  citizenship,  health  care,  social 
assistance,  and  housing.  Indeed,  the  immigration  status  of  an  individual  may  complicate  an 
otherwise  straightforward  “poverty  law”  issue,  and  community  legal  clinics  with  immigration 
expertise  are  well  situated  to  help  resolve  such  multidimensional  problems.  Clinics  may  also 
furnish  affidavits  and  statutory  declarations  to  facilitate  various  bureaucratic  processes  related 
to  immigration,  such  as  visitor  visa  applications,  travel  documents,  etc. 

Community  legal  clinics,  unlike  most  private  lawyers,  also  make  use  of  paralegals 
(known  as  community  legal  workers,  or  CLWs).  Experienced  CLWs  can  provide  a  significant 
degree  of  assistance  to  individual  clients  in  the  form  of  summary  advice,  PIF  preparation,  and 
counsel  on  related  matters,  such  as  housing  and  social  assistance.  Summary  advice  also 
comprises  a  significant  proportion  (25  percent  to  50  percent)  of  the  immigration/refugee 
services  handled  by  the  majority  of  clinics  who  responded  to  the  survey.  This  emphasis  on 


A  student  employed  by  Tatham  &  McChesney  administered  the  survey.  I  wish  to  thank  Don  Ngo  for  his 
diligence,  as  well  as  Caroline  McChesney  for  supervising  the  work. 

The  Centre  for  Spanish  Speaking  Peoples  (CSSP)  and  the  Metro  Toronto  Chinese  and  Southeast  Asian  Legal 
Clinic  (CSALC)  serve  particular  linguistic/ethnic  communities  and  are  not  geographically  circumscribed;  they  are 
included  in  the  survey.  Each  handles  a  significant  immigration/refugee  caseload.  However,  most  other  clinics 
which  provide  services  to  a  non-geographically  defined  community,  such  as  Aboriginal  Legal  Services  of 
Toronto,  Advocacy  Resource  Centre  for  the  Handicapped,  Advocacy  Centre  for  the  Elderly,  the  African- 
Canadian  Legal  Clinic,  etc.,  do  very  little  to  no  immigration  related  cases. These  are  not  included  among  the  20 
clinics. 

In  19%,  LAW  had  39  immigration/refugee  files  (6  percent  of  caseload),  and  in  1995,  had  30 
immigration/refugee  files  (3  percent  of  caseload). 
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summary  advice  further  distinguishes  the  nature  of  the  services  provided  by  clinics  as  opposed 
to  the  private  bar. 

To  the  extent  that  clinics  provide  services  that  are  not  currently  covered  by  judicare, 
there  can  be  no  doubt  that  they  perform  an  indispensable  role.  By  taking  on  cases  rejected  by 
OLAP,  they  also  give  legitimate  claimants  who  have  “fallen  through  the  cracks”  a  second 
chance. 

Aside  from  individual  case  work,  some  community  legal  clinics  are  also  active  in  public 
legal  education,  and  advocate  for  law  reform  in  various  areas.  The  time  devoted  to  public 
education/advocacy  varied  more.  Some  clinics  report  doing  very  little  public 
education/advocacy,  while  others  allocated  20  to  30  percent  of  immigration/refugee  workload 
to  outreach  and  public  education.  ICIWG,  a  network  of  clinic  lawyers  and  community  legal 
workers  doing  immigration/refugee  work,  shares  information  and  strategies  with  its  members, 
engages  in  consultations  about  matters  affecting  immigrants  and  refugees,  and  coordinates  law 
reform  efforts.  In  addition,  Community  Legal  Education  of  Ontario  (CLEO)  has  generated 
serveral  publications  on  immigration  and  refugee  matters.  The  papers  and  pamphlets  are  an 
invaluable  resource  to  lawyers,  activists  and  clients  both  inside  and  outside  the  clinic  system. 

The  work  done  by  BCLS  and  other  clinics  at  the  Celebrity  Inn  furnishes  an  excellent 
illustration  of  the  law  reform  and  legal  education  activities  which  clinics  can  provide  and  the 
private  bar  cannot.  Other  activities  of  community  legal  clinics  include  sending  speakers  to 
community  organizations,  producing  documentation  for  broad  distribution  to  the 
immigrant/refugee  community,  and  providing  reliable  information  to  affected  groups.  While 
some  private  lawyers  also  do  public  education  work,  they  must  operate  on  an  ad  hoc  basis 
without  remuneration.  The  success  of  the  institutional  outreach  work  done  by  clinics  is  not 
always  readily  apparent  because  it  is  reflected  more  often  in  problems  averted  rather  than 
problems  solved.  It  is  precisely  for  that  reason  that  the  work  is  critical. 

Clinics  are  also  in  a  good  position  to  coordinate  litigation  that  affects  a  broad  class  of 
persons.  For  instance,  Somali  and  Afghan  refugees  are  systematically  impeded  from  obtaining 
permanent  residence  (a  precondition  to  sponsoring  family  members)  because  they  lack 
requisite  identity  documents.  The  Ottawa  legal  aid  clinics  have,  in  collaboration  with  the 
Somali  community,  undertaken  to  challenge  the  relevant  legislation  under  the  Charter. 
Pursuing  this  objective  through  a  series  of  discrete  legal  challenges  to  individual  cases  would 
impose  greater  costs  on  the  judicial  system  as  well  as  individual  litigants.  The  fact  that  the 
clinics  simultaneously  engage  in  consultation  with  government  on  the  issue  illustrates  how 
clinics  can  pursue  a  multi-pronged  strategy  that  may  be  beyond  the  scope  of  private  lawyers 
acting  individually. 

These  are  the  strengths  of  community  legal  clinics.  Their  major  weakness  is  that  not  all 
clinics  do  immigration  or  refugee  work.  An  individual  with  an  immigration  or  refugee 
problem  who  cannot  get  a  legal  aid  certificate  is  simply  out  of  luck  if  the  local  community 
clinic  does  not  accept  immigration  or  refugee  cases.  In  addition,  concern  has  been  expressed  in 
the  course  of  consultation  about  the  apparent  reluctance  of  some  clinic  lawyers  in  Toronto  to 
take  on  certain  types  of  immigration/refugee  cases  that  are  complex  and  require  litigation.  It  is 
difficult  to  know  the  extent  to  which  this  perception  is  valid;  the  survey  responses  indicate  that 
while  a  few  clinics  in  Toronto  are  active  in  representing  claimants  before  the  IRB,  most  are 
not,  and  even  fewer  seem  to  take  on  judicial  review  cases.  Several  explanations  are  plausible: 
clinics  must  allocate  scarce  resources  among  competing  interests,  and  this  invariably  results  in 
an  inability  to  meet  all  demands.  Lack  of  expertise,  lack  of  time,  or  policy  choices  by 
community  clinic  boards  may  also  inhibit  involvement  in  certain  types  of  cases.  Other 
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explanations  are  also  possible.  The  point  is  that  the  reasons  why  a  clinic  does  not  take  on  a 
particular  case  or  class  of  cases  may  be  entirely  valid,  but  it  leaves  needy  people  without 
recourse. 

As  noted  earlier,  BCLS  eventually  ceased  representing  detainees  at  Celebrity  Inn.  In 
1994,  20  percent  of  its  caseload  was  related  to  immigration;  by  1996,  the  figure  had  dropped 
to  four  percent.  There  is  no  way  to  resolve  the  patchwork  nature  of  service  delivery  by 
community  legal  climes  (particularly  in  Toronto)  without  specifically  creating  and  funding 
immigration/refugee  positions  in  particular  areas.  Such  a  move  may  compromise  the  principle 
of  clinic  autonomy.  Whether  this  is  an  acceptable  price  to  pay  requires  an  analysis  of  the 
clinical  legal  aid  system  which  is  beyond  the  scope  of  this  paper. 

(c)  Refugee  Law  Office 

The  Refugee  Law  Office  (RLO)  was  established  in  1994,  with  a  director,  four  lawyers, 
six  paralegals,  and  three  support  staff.  It  was  constituted  as  a  pilot  project  to  compare  cost 
effectiveness  and  quality  of  service  between  a  staff  clinic  and  the  judicare  model.  An  ongoing 
evaluation  of  the  RLO  according  to  these  criteria  is  being  conducted  by  Dr.  Durhane  Wong- 
Rieger  of  University  of  Windsor  with  the  Toronto  law  firm  of  Stitt,  Feld,  Handy,  Houston  6 
(hereafter  “RLO  Evaluation”). 

In  order  to  conduct  an  effective  comparison,  the  mandate  and  operations  of  the  RLO 
were  designed  to  parallel  the  activities  of  the  private  bar.  The  RLO  only  handles  refugee  cases 
before  the  CRDD  and  subsequent  judicial  review.  It  does  no  immigration  work.  By  employing 
multilingual  paralegals,  the  RLO  can  allocate  certain  components  of  case  preparation  to 
paralegals  whose  services  are  less  expensive  than  lawyers’.  Because  of  their  multilingual 
capabilities,  paralegals  also  interpret  and  translate. 

Unlike  community  legal  clinics,  the  RLO  does  not  screen  prospective  clients  for 
eligibility.  Clients  must  obtain  a  legal  aid  certificate  from  OLAP  in  order  for  the  RLO  to  serve 
them. 

A  critical  precondition  for  the  establishment  of  the  RLO  was  that  it  must  not  interfere  in 
any  way  with  the  principle  of  “counsel  of  choice”.  This  meant  that  OLAP  could  not  direct 
clients  to  the  RLO.  At  present,  if  an  applicant  for  legal  aid  does  not  have  a  lawyer,  OLAP  will 
supply  a  list  of  counsel  that  includes  the  RLO,  but  will  go  no  further.  The  explicit  rationale  for 
“counsel  of  choice”  is  that  quality  of  service  is  assured  by  competition  between  private 
lawyers;  quality  suffers  in  a  non-competitive  environment  and  staff  lawyers  will,  over  the  long 
ran,  provide  inferior  service  to  the  private  bar  either  because  they  are  insulated  from  market 
incentives  to  excel,  or  because  government  will  inevitably  starve  clinics  of  resources  to  the 
point  where  otherwise  competent  lawyers  are  too  overburdened  to  provide  good  service.  In 
addition,  some  believe  that  refugee  claimants  would  perceive  a  clinic  to  be  an  extension  of 
government,  and  would  be  very  reluctant  to  trust  such  an  institution  in  light  of  their  own 
negative  experiences  with  the  state  in  their  countries  of  origin. 

These  concerns  are  contained  in  the  CBAO  submission  to  the  Legal  Aid  Review:57 


The  author  is  indebted  to  Dr.  Wong-Rieger's  research.  Her  most  recent  results  are  contained  in  Refugee  Law 
Office  Pilot  Project  Evaluation  (Interim  Report,  May  22,  1996). 

CBAO  submission,  supra, note  43,  at  6. 
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The  Section  asserts  that  private  counsel  are  attuned  to  the  realities  of  surviving  in  the  practice  of 
law  and  are  more  strongly  aware  of  the  need  to  service  their  client  base  [than  a  staff  office].  In  the 
immigration  area  the  key  to  survival  is  a  good  reputation  built  upon  the  experiences  of  satisfied 
clients  who  report  back  to  others  from  their  own  country.  Any  delivery  model  analysis  should 
determine  whether  a  clinic  can  enjoy  the  same  degree  of  trust  with  a  particular  community  and  not 
be  viewed  as  part  of  the  “governing  establishment”  of  which  the  refugee  is  not  a  part. 

(i)  RLO  Evaluation 

58 

Preliminary  results  indicate  that  RLO  clients  “were  strong  in  praising  the  RLO”. 
Clients  appreciated  the  multi-ethnic/multilingual  mix  of  staff,  and  perceived  benefits  in  an 
office  that  specialized  in  refugee  cases.  In  short,  the  quality  of  service  currently  provided  the 
RLO  is  more  than  satisfactory.  This  is  not  surprising,  in  light  of  the  fact  that  the  lawyers  hired 
by  the  RLO  were  among  the  most  respected  members  of  the  private  bar.  By  the  same  token, 
RLO  lawyers  and  staff  spend  much  more  time  per  client  than  does  the  private  bar,  for  reasons 
that  follow. 

The  most  serious  problem  with  the  RLO  is  that  at  no  time  has  it  been  able  to  attract  a 
sufficient  caseload  to  operate  at  full  capacity.  Staff  invest  their  time  in  case  preparation  for  the 
clients  they  do  have.  This  results  in  RLO  lawyers  and  paralegals  spending  twice  as  many  hours 
for  PIF  preparation  as  private  lawyers,  and  three  times  as  many  hours  preparing  the  case  for 
hearing  as  private  lawyers.  (As  noted  earlier,  relatively  few  private  lawyers  find  it  cost- 
effective  to  employ  paralegals.) 

Moreover,  the  projected  cost  savings  to  the  RLO  of  utilizing  paralegals  in  various  stages 
of  case  preparation  has  not  materialized.  One  reason  is  that  the  RLO  assumed  that  paralegals 
would  be  able  do  much  of  the  work  involved  in  expedited  claims.  The  IRB  utilizes  an 
expedited  process  for  claimants  from  countries  with  very  high  acceptance  rates,  or  individual 
claimants  with  a  profile  that  suggests  a  high  likelihood  of  success.  Instead  of  proceeding  to  a 
full  hearing,  expedited  claims  are  determined  on  the  basis  of  a  relatively  short  (30  to  45 
minute)  interview  with  the  RHO.59 

The  premise  that  the  Toronto  IRB  would  continue  their  practice  of  expediting  claims 
proved  unfounded.  In  recent  years,  and  in  contradistinction  to  every  other  IRB  office  in 
Canada,  both  Toronto  IRB  offices  have  virtually  ceased  expediting  claims.  This  has  led 
paralegals  at  the  RLO  to  invest  more  time  in  country  research. 

As  of  May  1996,  the  cost  per  RLO  case  was  approximately  170  percent  of  the  cost  per 
case  for  the  private  bar  working  on  OLAP  certificates.60  At  that  time,  it  was  estimated  that  the 
RLO  would  need  to  complete  344  cases  per  year  to  match  the  cost  per  case  of  the  private 
bar.61 

In  1996-97,  the  RLO  received  119  CRDD  certificates,  or  3.12  percent  of  the  total 
number  of  CRDD  certificates  issued  in  Toronto.  During  the  same  period,  it  obtained  around 


RLO  Evaluation,  Executive  Summary,  at  ii. 

Following  the  interview,  the  RHO  makes  a  recommendation  to  a  member.  If  the  recommendation  is  positive  and 
the  member  agrees,  the  claimant  is  accepted.  If  the  RHO  recommends  against  acceptance  or  the  member 
disagrees  with  the  positive  recommendation  of  the  RHO,  the  claim  proceeds  to  full  hearing.  Expedited  claims 
tend  to  be  scheduled  more  quickly  than  full  hearings,  rely  less  on  testimony,  and  are  generally  time  and  cost- 
effective  for  all  concerned. 

RLO  Evaluation  (Interim  Summary)  at  v. 

Ibid.,  at  v. 
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20  judicial  review  certificates,  or  about  4.5  percent  of  the  total.  ‘  In  recognition  of  its  lower 
than  anticipated  caseload,  the  RLO  has  cut  its  lawyer  complement  to  three  and  its  paralegal 
staff  to  approximately  three. 

The  prevailing  hypothesis  as  to  why  the  RLO  has  not  been  able  to  attract  a  sufficient 
number  of  clients  relates  to  the  method  by  which  refugee  claimants  choose  lawyers.  It  appears 
that  “word  of  mouth”  is  a  key  factor  in  refugee  claimants’  choice  of  counsel.  According  to  the 
RLO  Evaluation,  60  percent  of  clients  who  use  private  lawyers  obtain  the  referral  from  a 
previous  client,  a  relative/friend,  a  fellow  national,  or  a  translator.  Only  25  percent  of  the 
RLO  clientele  obtained  a  referral  from  the  same  sources.  It  is  particularly  noteworthy  that  no 
translators  referred  clients  to  the  RLO.  This  appears  consistent  with  the  idea  that  interpreters 
guide  clients  to  lawyers  who  employ  that  interpreter.  Though  the  RLO  also  hires  interpreters 
from  time  to  time  (for  example,  when  no  staff  speak  the  language  of  the  claimant),  the  RLO 
does  not  maintain  similar  relationships  with  outside  interpreters  as  does  the  private  bar.  Since 
the  paralegals  are  on  staff,  their  income  is  not  dependent  on  attracting  clients.  According  to  the 
RLO  Evaluation:63 

Part  of  the  difficulty  for  the  RLO  in  establishing  more  active  referral  sources  within  the  ethnic 
communities  are  the  linkages,  both  informal  and  formal,  between  some  communities  and  other 
lawyers.  Thus,  some  communities  have  established  working  relationships  with  specific  refugee 
lawyers,  some  of  whom  will  also  use  representatives  from  the  ethnic  communities  for  translation 
purposes. 

The  result  is  that  the  RLO  has  had  most  success  in  attracting  clients  from  groups  without 
solid  community  links.  Clients  from  communities  where  there  is  a  network  of  agents  who 
bring  the  clients  to  Canada,  and  interpreters  who  steer  them  to  lawyers  once  here,  are  least 
likely  to  use  the  RLO. 

While  the  RLO  has  made  efforts  to  publicize  its  existence,  it  is  arguable  that  it 
underestimated  the  need  for  systematic  and  regular  outreach.  While  the  RLO  enjoys  a  good 
reputation  among  those  who  use  its  services  and  the  service  organizations  who  do  provide 
referrals,  other  community  organizations  consulted  did  not  have  ongoing  contact  with  the  RLO 
and  did  not  feel  particularly  motivated  to  encourage  claimants  to  seek  out  their  services.  These 
organizations  did  express  the  view  that  they  would  welcome  more  contact  with  the  RLO. 

In  certain  respects,  the  RLO  is  ideally  situated  to  do  public  education  and  outreach.  In 
principle,  the  RLO  could  set  up  arrangements  with  community  organizations  and  refugee 
shelters  to  make  a  staff  member  from  the  RLO  available  periodically  to  meet  with  people 
onsite,  provide  summary  advice  and  information,  etc.  Such  activity  serves  an  important  public 
education  function,  and  ultimately  may  attract  more  clients  to  the  RLO. 

One  of  the  drawbacks  to  undertaking  such  activity  is  that  the  criteria  for  evaluating  the 
RLO  discourage  it.  At  present,  a  significant  number  of  hours  at  the  RLO  are  already  spent 
providing  summary  advice,  referrals  and  information  over  the  phone  or  on  a  walk-in  basis.64 
According  to  the  RLO  Evaluation,  these  services  “appear  to  alleviate  some  stress  on  the  rest  of 


The  Sub-Committee  of  the  LSUC  Legal  Aid  Committee  that  developed  the  proposal  for  the  RLO  estimated  an 
annual  caseload  of  about  1,150. Of  course,  the  Sub-Committee  assumed  that  expedited  hearings  would  continue  at 
the  same  pace. 

63 

RLO  Evaluation,  at  116. 

64 

Ibid.,  at  118. 
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the  system,  in  particular  the  legal  aid  office”.  Under  the  current  evaluation  criteria,  however, 
this  function  is  not  ascribed  any  value.  Similarly,  the  time  and  resources  allocated  to  outreach 
and  public  education  activity  does  not  figure  in  a  comparison  based  solely  on  cost  per  case. 
Obviously,  such  efforts  do  ultimately  “pay  off’  in  future  clients.  However,  to  the  extent  that 
the  RLO  has  been  under  pressure  to  establish  cost-effectiveness  per  case  from  its  inception,  the 
necessity  of  building  a  reputation  over  time  through  publicity  and  public  education  has  not  been 
sufficiently  acknowledged  or  credited. 

(ii)  Impediments  to  Success 

Some  may  interpret  the  results  to  date  of  the  RLO  Evaluation  as  proof  that  a  staff  office 
is  not  cost-effective,  leading  to  the  conclusion  that  the  experiment  ought  to  be  abandoned. 
Certainly,  the  evidence  indicates  that  the  RLO,  as  currently  constituted  and  mandated,  is  not 
cost-effective.  This  does  not  prove  that  staff  offices  are  not  capable  of  being  cost-effective,  or 
that  they  have  no  advantages.  Indeed,  when  assessing  the  RLO,  it  is  difficult  to  escape  the 
inference  that  it  was  designed  not  to  succeed. 

a.  Expectations 

The  RLO  was  expected  to  “hit  the  ground  running”  as  a  cost-effective  competitor  with 
the  private  bar.  While  the  RLO  did  extensive  work  initially  to  publicize  itself,  it  appears  that  it 
has  not  maintained  a  concerted  outreach/public  education  strategy.  Individual  staff  members 
did  undertake  to  visit  shelters,  work  with  community  organizations,  and  set  up  linkages,  but 
this  appears  not  to  have  been  a  consistent  or  widespread  practice  at  the  RLO. 

Public  education  and  outreach  services  are  inherently  valuable;  they  also  generate  and 
sustain  a  client  base  over  the  long  term.  It  is  arguable  that  the  RLO  should  have  allocated  more 
resources  to  this  activity  once  it  became  apparent  that  its  client  base  was  inadequate,  rather 
than  investing  more  time  in  each  case.  The  premise  would  be  that  over  time,  the  amount  of 
resources  expended  on  outreach  and  public  education  would  decline  as  a  share  of  the  total 
operating  budget  as  the  number  of  files  increased;  this  may  have  been  preferable  to 
anticipating  that  the  time  spent  on  each  case  would  decline  over  time  as  the  number  of  files 
increased. 

Another  benefit  of  establishing  an  ongoing  relationship  with  ethnic  and  community 
organizations  is  the  possibility  of  working  together.  It  was  suggested  that  various  communities 
have  members  who  are  fluent  in  English,  and  would  be  willing  to  volunteer  their  services 
where  needed.  Further  investigation  of  this  possibility  is  warranted,  but  such  arrangements 
depend  in  large  measure  on  a  pre-existing  relationship  that  facilitates  such  arrangements. 

b.  Mandate 

The  restricted  mandate  of  the  RLO  precludes  it  from  using  its  resources  to  meet  needs 
which  are  currently  unaddressed  or  under-addressed  by  the  private  bar  and  community  clinics. 
Chief  among  these  are  the  needs  of  detainees  at  Metro-West  Detention  Centre  and  Celebrity 
Inn.  Although  the  RLO  can  represent  refugee  claimants  in  detention,  its  mandate  does  not 
permit  it  to  represent  people  at  detention  hearings.  As  noted  earlier,  effective  representation  of 
detainees  requires  that  a  limited  number  of  persons  be  routinely  assigned  to  the  detention 
centres.  Such  individuals  can  develop  the  familiarity  and  ongoing  relationship  with  the 
institutions  that  is  required  to  facilitate  representation,  summary  advice,  information,  and 
advocacy  on  an  ongoing  basis.  The  RLO  is  not  currently  organized  to  provide  this  service,  but 
could  do  so  if  its  mandate  were  expanded. 
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Similarly,  the  RLO  could  also  take  on  certain  other  immigration  matters,  such  as 
deportations  or  public  danger  certificates,  subject  to  time  and  resource  availability.  (I  assume 
that  refugee  cases  would  remain  the  first  priority.)  In  so  doing,  the  RLO  could  “fill  in  the 
gaps”  for  persons  who  fall  outside  the  catchment  areas  of  community  legal  clinics  that  do 
immigration  and  refugee  law. 

The  mandate  of  the  RLO  also  prevents  it  from  dealing  with  problems  which  are  not 
directly  about  immigration/refugee  law,  but  where  the  individual’s  immigration  status  has  an 
impact  on  some  other  legal  problem.  Examples  include  income  security  or  family  law 
problems,  where  the  individual’s  immigration  status  affects  eligibility  for  employment,  or 
marital  status.  The  British  Columbia  Immigration  Law  Clinic  utilizes  law  students  from  the 
University  of  British  Columbia  to  deal  with  problems  of  this  nature.  Aside  from  the  intrinsic 
value  of  the  work,  the  spin-off  benefit  is  that  it  raises  the  profile  of  the  Immigration  Law 
Clinic  in  various  ethnic  communities,  which  in  turn  may  attract  refugee  clients. 

Of  course,  incorporating  immigration  or  related  matters  into  the  mandate  of  the  RLO 
would  complicate  the  process  of  comparing  the  RLO  to  the  private  bar,  insofar  as  these 
services  are  not  provided  by  the  private  bar.  This  raises  the  appropriateness  of  letting  the 
evaluation  goals  of  the  pilot  project  drive  the  operation  of  the  RLO,  rather  than  beginning  from 
the  premise  that  the  objective  is  to  maximize  the  potential  of  a  staff  office  to  do  what  it  can  do 
best,  or  at  least  better  than  the  private  bar  or  community  clinics.  This  objective  is  in  no  way 
inconsistent  with  cost-effectiveness.  However,  it  requires  a  set  of  criteria  for  evaluation  that  is 
more  nuanced  than  one  which  requires  the  RLO  to  mimic  the  private  bar.  It  also  requires  that 
value  be  explicitly  attributed  to  activities  undertaken  by  the  RLO  which  are  not  matched  by  the 
private  bar. 

The  assumption  that  the  relationship  between  the  RLO  and  the  private  bar  is  primarily 
competitive  also  overlooks  the  opportunities  for  the  RLO  and  the  bar  to  complement  one 
another.  For  example,  the  paralegals  at  the  RLO  possess  the  expertise  and  experience  to 
provide  high-quality  research  with  respect  to  a  number  of  source  countries.  For  reasons 
explained  earlier,  it  is  not  always  efficient  for  lawyers  to  employ  paralegals  themselves. 
Lawyers  may  end  up  doing  research  on  their  own,  for  which  they  bill  OLAP,  or  which  they 
do  for  free.  Paralegals  at  the  RLO  could  provide  research  services  to  the  private  bar.  In 
addition,  as  more  research  is  funnelled  into  the  RLO,  the  better  able  the  RLO  will  be  to 
consolidate  a  body  of  research  for  use  by  all  counsel.  This  can  prevent  the  needless  repetition 
of  effort  and  the  expense  incurred  by  lawyers  working  in  isolation. 

An  expansion  of  the  mandate  of  the  RLO  would  bring  it  closer  to  a  clinic  model.  Along 
with  this  shift  comes  the  possibility  of  greater  collaboration  between  the  RLO  and  clinics  on  a 
variety  of  immigration  and  refugee  matters,  such  as  public  education,65  test  litigation,  etc. 

c.  Counsel  of  Choice 

Strict  adherence  to  the  “counsel  of  choice”  principle  leaves  the  RLO  with  few  other 
options  for  attracting  clients. 

Choice  of  counsel  is  meant  to  ensure  quality  of  service  through  competition.  There  is 
presently  no  basis  for  assuming  that  the  RLO  provides  a  quality  of  service  inferior  to  that 
provided  by  the  private  bar.  Admittedly,  the  RLO  also  spends  more  time  per  case  than  do 
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Community  Legal  Education  of  Ontario  (CLEO)  has,  over  the  years,  undertaken  many  immigration  and  refugee 
related  projects. 
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members  of  the  private  bar,  but  I  consider  it  highly  unlikely  that  this  factor  accounts 
disproportionately  for  the  positive  reviews  of  the  RLO.  After  all,  the  lawyers  who  work  there 
were  highly  reputed  members  of  the  private  bar  or  community  clinics,  and  there  is  every 
reason  to  believe  that  they  would  continue  to  provide  the  same  high-quality  service  as  RLO 
lawyers  that  they  did  when  they  were  practising  elsewhere.  Obviously,  if  the  caseload  at  the 
RLO  became  unmanageable,  this  could  affect  quality  of  service,  just  as  progressive  slashing  of 
the  tariff  will,  at  some  point,  affect  the  ability  of  private  lawyers  to  maintain  their  current 
quality  of  service  delivery.  Whether  quality  of  service  would  ultimately  decline  if  all  refugee 
work  was  done  by  staff  offices  or  clinics  is  a  reasonable  concern,  but  only  arises  in  the  context 
of  a  unitary  model.  The  present  discussion  presumes  the  existence  of  a  mixed  model  of  service 
delivery. 

The  relationship  between  quality  of  service  and  choice  of  counsel  is  advanced  by  the 
private  bar  to  defend  a  judicare  model.  Ironically,  current  complaints  about  quality  of  service 
point  primarily  to  those  members  of  the  private  bar  who  engage  in  unethical  practices  and/or 
do  not  adequately  represent  their  clients.  As  Nancy  Henderson  notes  in  an  evaluation  of  legal 
aid  in  British  Columbia,  “long  experience  has  shown  that  the  legal  aid  market  is  not  an 
efficient  or  reliable  way  of  assuring  quality  representation”.66 

There  is,  however,  at  least  one  respect  in  which  a  staff  office  may  be  less  responsive  to 
the  needs  of  a  particular  claimant.  Most  judicare  lawyers  build  up  expertise  in  one  or  a  few 
countries  (though  they  can  and  do  diversify  over  time  to  accommodate  shifts  in  the  claimant 
population).  A  staff  office  must  be  more  or  less  open  to  everyone.  It  can  recruit  employees 
who  have  expertise  and  linguistic  skills  in  high-volume  countries/regions,  but  if  the  staff  office 
is  too  small,  it  will  be  limited  in  scope.  As  a  result,  it  may  not  be  as  effective  at  dealing  with 
claimants  from  certain  countries  as  a  private  lawyer  or  community  clinic  with  extensive 
experience  with  that  region.  The  gravity  of  this  potential  problem  depends  on  the  breadth  of 
specialization  in  the  RLO  and  the  diversity  of  its  client  base.67  One  can  speculate,  however, 
that  a  small  RLO  will  be  in  a  worse  position  with  respect  to  attracting  significant  numbers  of 
clients  than  will  a  larger  office. 

Existing  community  legal  clinics  that  service  particular  linguistic/ethnic  communities  (for 
example,  Centre  for  Spanish  Speaking  Peoples  (CSSP)  and  the  the  Metro  Toronto  Chinese  and 
Southeast  Asian  Legal  Clinic  (CSALC))  also  have  the  advantage  of  cultural  and  linguistic 
expertise.  Both  do  a  considerable  amount  of  immigration  work,  and  since  most  of  their  clients 
migrated  to  Canada  at  some  point,  many  of  the  other  legal  issues  directly  or  indirectly  raise 
issues  related  to  ethnicity,  race,  and  migration  status.  However,  only  the  CSSP  takes  on 
refugee  cases;  the  CSALC  refers  claimants  to  private  lawyers  with  appropriate  language  skills, 
although  it  also  expresses  concern  about  the  integrity  of  some  lawyers  and  the  absence  of  hard 
evidence  to  substantiate  those  concerns.  The  CSALC  does  not  refer  anyone  to  the  RLO  “due 
to  a  lack  of  linguistically  appropriate  service”. 


Nancy  Henderson,  “Issues  Concerning  Legal  Aid  and  Some  B.C.  Experiences”,  in  F.H.  Zemans,  P.J.  Monahan, 
and  A.  Thomas  (eds.).  Report  on  Legal  Aid  in  Ontario:  Background  Papers  (North  York,  Ont.:  Osgoode  Hall 
Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy,  1997). 

Should  a  staff  office  ever  build  up  an  adequate  caseload  it  could,  in  principle,  refer  clients  out  to  private  lawyers 
if  the  office  lacks  sufficient  experience/expertise  in  the  particular  country. 

Avvy  Go,  Executive  Director,  Metro  Toronto  Chinese  and  Southeast  Asian  Legal  Clinic,  letter  to  author  (June 
17,  1997),  at  5. 
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As  with  many  clinics,  the  CSALC  does  not  have  resources  to  serve  all  the  potential 
needs  of  its  client  community  (in  this  instance,  representing  refugee  claimants),  and  the  RLO 
does  not  have  permanent  staff  from  the  relevant  communities.  Greater  dialogue  between  clinics 
with  linguistic  and  cultural  expertise  and  the  RLO  might  generate  ideas  about  how  they  can 
work  more  cooperatively  to  provide  competent  legal  representation  within  the  clinic/RLO 
system.  One  possibility  might  be  to  hire  staff  who  could  be  “shared”  by  both  a  particular  clinic 
and  the  RLO.  Obviously,  any  concrete  recommendations  would  have  to  emerge  from 
negotiations  and  discussion  between  the  parties,  and  would  likely  not  be  feasible  within  the 
constraints  of  current  staff  complements  at  the  RLO  or  the  clinics. 

With  respect  to  the  question  of  trust  between  lawyer  and  client,  consultations  with 
community  organizations,  the  B.C.  Immigration  Law  Office,  lawyers,  and  individual 
advocates  indicate  that  some  newcomers  to  Canada  are  indeed  suspicious  of  virtually  any  entity 
that  obtains  government  funding,  including  community  and  ethnic  organizations,  legal  clinics, 
and  even  legal  aid  lawyers.  All  persons  consulted  expressed  the  view  that  initial  resistance 
invariably  dissipates  over  time  via  one-on-one  service  by  competent  and  sensitive  service 
providers.  Based  on  several  conversations  with  participants  in  the  system,  I  conclude  that  this 
concern  is  simply  not  substantiated  by  any  evidence. 

Briefly  stated,  the  value  of  choice  of  counsel  in  a  mixed  model  regime  is  dubious  at  best. 
Underlying  arguments  about  counsel  of  choice,  however,  is  the  practical  worry  that  directing 
clients  to  the  RLO  translates  into  fewer  clients  for  private  lawyers.  This  is  not  an  argument  of 
principle,  but  of  private  interest.  At  the  same  time,  if  no  tangible  advantages  result  from  a 
staff  office,  it  is  worth  asking  why  private  lawyers  should  have  to  give  up  any  clients.  The 
answer  depends  on  whether,  if  a  staff  clinic  operates  under  conditions  conducive  to  success,  it 
will  prove  to  be  cost-effective  and/or  provide  needed  services  that  complement  the  private  bar 
and  community  clinics.  The  only  way  to  test  the  hypothesis  is  to  give  a  staff  office  a 
reasonable  chance  of  succeeding. 

70 

(d)  The  British  Columbia  Immigration  Law  Clinic 

The  B.C.  Immigration  Law  Clinic  (ILC)  was  set  up  in  Vancouver  in  1995.  Three 
lawyers,  one  paralegal,  and  one  support  person  staff  the  clinic.  It  handles  about  ten  percent  of 
all  refugee  claims  in  Vancouver.  Its  mandate  differs  from  that  of  the  RLO,  and  it  provides  a 
useful  illustration  of  different  ways  in  which  staff  offices  can  function. 

As  discussed  above,  British  Columbia  legal  aid  covers  matters  affecting  liberty,  namely 
processes  that  may  lead  to  removal.  Therefore,  certificates  are  issued  for  inquiries,  detention 
reviews,  deportation  and  refugee  claims,  but  not  for  sponsorship  appeals. 

The  ILC  is  located  in  the  same  building  as  the  B.C.  Legal  Services  Society  (the  B.C. 
equivalent  of  OLAP).  The  Legal  Services  Society  issues  certificates  for  private  lawyers  as  well 
as  the  ILC.  It  does  not  direct  clients  to  the  ILC,  but  the  fact  that  the  ILC  is  one  floor  above  the 
Legal  Services  Society  Office  provides  a  practical  incentive  to  legal  aid  recipients  to  at  least 
“check  out”  the  clinic.  The  ILC  handles  all  immigration  matters  covered  by  legal  aid.  Law 


The  Quebec  review  of  legal  aid  in  that  province  comes  to  the  conclusion  that  “rather  than  a  fundamental 
principle,  choice  of  counsel  appears  to  originate  in  a  compromise  between  the  Quebec  Bar  and  the  state  to  protect 
members  of  the  profession"  [author's  translation]: William  Schabas  et  al..  Rapport  du  Comite  de  Travail  sur  la 
Reforme  de  L  'Aide  Juridique  (December  21,1 995). 

Sources  for  this  section  are  RLO  Evaluation,  at  119-120,  and  discussion  with  Rochelle  Appelby,  Director  of  the 
B.C. Immigration  Law  Clinic. 
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students  handle  sponsorship  appeals  because  these  are  not  covered  by  the  legal  aid  tariff.  In 
addition,  students  deal  with  other  legal  problems  of  immigrants  and  refugees,  such  as  landlord 
and  tenant,  wrongful  dismissal,  income  security,  etc.  According  to  the  Director,  Rochelle 
Appelby,  students  do  not  participate  in  any  great  measure  on  the  immigration  and  refugee 
files.  In  her  view,  it  is  not  cost-effective  to  do  so,  and  students  are  kept  busy  with  their  own 
case  responsibilities  in  any  event.  The  ILC  also  provides  summary  advice  and  some  public 
education.  They  are  frequently  contacted  by  individuals,  agencies,  and  legal  clinics  outside  the 
mainland  for  summary  advice  on  immigration/refugee  matters. 

The  ILC  has  no  difficulty  sustaining  a  busy  caseload.  Indeed,  the  Director  indicated  that 
the  ILC  could  process  cases  more  efficiently  if  it  had  one  more  paralegal  and  support  staff. 
About  half  to  three-quarters  of  the  caseload  are  refugee  claimants.  About  half  the  clients  come 
from  the  Spanish-speaking  community,  due  in  large  measure  to  the  linguistic  skills,  reputation 
and  community  contacts  of  the  paralegal.  Because  their  Spanish-speaking  clients  are  such  a 
large  component  of  their  client  base,  the  ILC  has  developed  a  variety  of  documents  (precedent 
letters,  information,  etc.)  in  Spanish,  which  also  contributes  to  building  a  positive  relationship 
with  the  Spanish-speaking  community. 

The  B.C.  Legal  Services  Society  does  not  screen  applicants  on  the  basis  of  merit. 
However,  the  ILC  reserves  the  right  to  turn  away  refugee  claimants  where  the  lawyer 
ultimately  forms  the  opinion  that  the  claimant’s  case  has  no  merit.  The  ILC  takes  the  view  that 
it  wishes  to  be  efficient,  and  taking  on  cases  which  have  no  chance  is  a  waste  of  legal  aid 
money  and  an  inefficient  allocation  of  its  own  resources.  Interestingly,  the  ILC  must  grapple 
with  the  possibility  that  it  may  acquire  a  reputation  of  being  “tougher”  than  private  lawyers, 
because  the  ILC  will  turn  away  unmeritorious  cases  that  many  private  lawyers  will  not  turn 
away. 

No  systematic  evaluation  of  the  ILC  has  been  undertaken.  It  is  not  possible  to  comment 
on  the  cost-effectiveness  of  the  ILC . 

(e)  The  Future  of  the  RLO 

The  future  of  the  RLO  is  in  jeopardy.  The  RLO  Evaluation  has  not  yet  produced  current 
data  regarding  caseload  and  cost-effectiveness.  It  may  be  that  the  performance  of  the  RLO  has 
improved  sufficiently  to  bring  it  within  the  range  of  feasibility,  as  defined  by  the  current 
evaluation  criteria.  Given  that  the  legal  aid  tariff  for  the  private  bar  has  been  reduced,  it  seems 
unlikely  that  the  RLO  will  be  able  to  match  it.  Unless  the  most  recent  evaluation  indicates 
significant  improvement,  the  prospects  for  the  viability  of  the  RLO,  as  presently  constituted, 
are  dim.  Rather  than  abandon  the  experiment,  this  may  present  an  opportunity  to  rethink  the 
mandate,  structure,  and  operations  of  the  RLO  if  there  exists  a  serious  commitment  to 
exploring  the  potential  of  a  staff  office. 

Having  said  that,  the  following  proposals  for  change  are  predicated  on  the  belief  that 
staff  offices  have  an  important  and  useful  role  to  play  in  a  mixed  model  of  service  delivery.71 
Studies  of  staff  offices  elsewhere  indicate  that  they  can  be  cost-effective.  The  British  Columbia 
model  suggests  that  they  can  attract  and  sustain  an  adequate  caseload.  The  overall  thrust  of  my 
recommendations  is  to  reconceptualize  the  RLO  as  more  of  a  specialized  clinic  than  as  an 
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I  leave  it  to  those  researchers  who  are  analyzing  various  models  to  speak  with  greater  authority  about  the  validity 
of  my  assumption. 
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imitation  law  office.  This  would  involve  not  only  reorienting  the  activities  of  the  RLO,  but  also 
encouraging  greater  dialogue  and  cooperation  between  the  RLO  and  the  clinics. 

(i)  Attracting  Refugee  Clients 

The  RLO  could  undertake  a  more  systematic  and  concerted  strategy  of  public  education 
and  publicity.  This  might  include  establishing  regular  contact  with  shelters,  community 
organizations,  etc.  The  RLO  could  provide  on-site  summary  advice,  including  information 
about  how  to  apply  for  legal  aid.  This  type  of  work  demands  significant  amounts  of  time  (often 
outside  of  regular  working  hours)  and  requires  transportation.  Establishing  linkages  with 
various  communities  seems  indispensable  to  the  effective  operation  of  any  refugee  law 
practice.  The  paralegals  in  the  RLO,  as  with  the  ILC,  frequently  serve  as  the  bridge  between 
counsel  and  refugee  communities.  Optimally,  paralegals  should  be  able  to  speak  the  languages 
of  the  major  refugee  communities  in  Toronto,  and  be  able  and  willing  to  promote  the  RLO 
assertively  and  enthusiastically.  Staffing  practices  must  also  account  for  shifts  in  refugee  flows 
over  time,  so  that  the  staff  at  the  RLO  is  reflective  of  the  major  refugee  communities  that  it 
is  meant  to  serve. 

Various  options  are  available  to  OLAP  for  boosting  the  caseload  of  the  RLO,  ranging 
from  incentives  to  coercion.  Any  analysis  of  the  options  must  bear  in  mind  that  the  RLO 
currently  captures  only  three  percent  of  the  legal  aid  “market”  for  refugees.  The  RLO 
currently  poses  no  threat  to  the  viability  of  the  private  bar,  and  even  if  it  were  to  triple  the 
number  of  refugee  certificates  issued  to  it  from  the  1996-97  fiscal  year,  this  would  still  amount 
to  fewer  than  250  additional  clients. 

First,  where  applicants  for  legal  aid  certificates  have  not  selected  a  lawyer,  OLAP  can 
direct  them  to  the  RLO.  No  private  lawyer  would  be  deprived  of  an  actual  client.  There  is 
simply  no  compelling  reason  not  to  direct  applicants  without  counsel  to  the  RLO. 

Another  short-term  possibility  would  be  to  refer  a  certain  number  of  Toronto-bound 
refugee  claimants  to  the  RLO  directly  from  the  port  of  entry.73  This  would  require  the 
cooperation  of  Citizenship  and  Immigration.  Obviously,  the  RLO  referral  would  only  apply  to 
those  who  ultimately  proved  eligible  for  legal  aid. 

Directing  claimants  to  the  RLO  certainly  deprives  claimants  of  the  right  to  choose  their 
counsel,  though  it  does  not  deprive  them  of  any  particular  lawyer.  In  theory,  few  claimants  at 
the  border  should  know  what  lawyer  they  will  retain  in  Canada.  While  certain  agents  who 
bring  claimants  to  Canada,  or  interpreters  in  Fort  Erie  or  Buffalo,  may  attempt  to  exhort  a 
prospective  claimant  to  go  to  a  particular  lawyer  in  Canada,  this  type  of  “referral”  hardly 
constitutes  a  free  and  informed  choice  of  counsel.  Refugee  claimants  may  legitimately  acquire 
names  of  counsel  in  advance  of  arrival  through  contact  with  friends  or  relatives  in  Canada,  but 
it  is  unlikely  that  this  is  a  frequent  occurrence.  This  option  is  likely  to  be  very  unpopular  with 
the  private  bar  on  the  grounds  that  it  encroaches  on  choice  of  counsel.  If  it  is  adopted,  it  should 
only  be  utilized  for  a  limited  period  of  time  (for  example,  one  year)  in  order  to  get  the  RLO 
“on  its  feet”.  After  this  time,  the  RLO  should  be  able  to  rely  on  its  own  reputation  and 
outreach  efforts  if  it  is  to  continue. 
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Currently,  there  is  no  Somali  paralegal  at  the  RLO,  and  the  RLO  receives  few  Somali  clients. 

For  the  month  of  July  1996,  the  top  five  countries  of  origin  for  refugee  claimants  at  Pearson  Airport  and  Niagara 
were  Iran,  Sri  Lanka,  India,  the  Czech  Republic,  and  Somalia. 
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Another  short-term  option  is  to  direct  a  selected  number  of  applicants  for  legal  aid 
certificates  to  the  RLO.  Since  these  individuals  will  already  have  established  some  contact  with 
a  lawyer,  such  an  incursion  into  counsel  of  choice  would  understandably  elicit  even  stronger 
protest  from  the  private  bar.  If  any  diversion  program  is  instituted,  it  would  be  revealing  to 
track  how  many  claimants  who  are  directed  to  the  RLO  during  that  time  ultimately  decide  to 
retain  private  counsel  at  their  own  expense  rather  than  use  the  services  of  the  RLO. 

Other  options  utilize  incentives  to  encourage  refugee  claimants  to  choose  the  RLO.  For 
instance,  one  can  relocate  the  RLO  in  the  same  building  as  OLAP.  It  appears  that  proximity  is 
a  factor  that  operates  to  the  benefit  of  the  Vancouver  ILC  in  attracting  clients.  Indeed,  recent 
information  indicates  that  OLAP  is  actively  pursuing  this  possibility  for  the  RLO. 

A  related  idea  would  be  to  permit  the  RLO  to  administer  its  own  eligibility  test.  Instead 
of  requiring  claimants  to  obtain  a  certificate  from  an  area  office  prior  to  coming  to  the  RLO, 
the  RLO  could  screen,  decide,  and  perform  intake  in  a  single  visit.  The  intention  would  be  to 
provide  an  incentive  for  refugee  claimants  to  use  the  RLO  by  offering  “one-stop  shopping”  for 
the  certificate  and  the  service. 

A  more  ambitious  proposal,  which  is  patterned  after  staff  offices  in  Manitoba  and 
Quebec,  is  to  shift  all  screening  for  immigration/refugee  legal  aid  certificates  to  the  RLO. 
Under  this  model,  the  RLO  would  assume  responsibility  for  screening  all  applicants  for  legal 
aid.  Applicants  who  already  had  counsel  and  otherwise  qualified  would  be  issued  a  certificate 
for  their  counsel  of  choice.  Applicants  without  counsel  who  qualified  for  a  certificate  would  be 
given  the  option  of  immediate  access  to  the  services  of  the  RLO. 

There  are  several  advantages  to  this  proposal.  First,  the  staff  performing  the  screening  at 
the  RLO  would  have  regular  involvement  with  refugee  cases.  Their  experience  and  exposure 
to  the  daily  practice  of  refugee  law  gives  them  an  advantage  in  screening  for  eligibility 
(particularly  for  merit)  that  OLAP  assessment  officers  do  not  have.  This  in  no  way  impugns 
the  integrity  or  diligence  of  assessment  officers  who  currently  perform  the  function.  At  the 
same  time,  if  those  who  screen  applicants  work  in  an  environment  where  the  cases  are 
handled,  their  assessments  can  be  more  timely  and  sensitive  to  the  variables  and  trends  in  the 
refugee  claims.  Assessment  officers  are  relatively  disadvantaged  in  this  regard  because  they 
are  remote  from  the  field  of  activity. 

Second,  the  fact  that  applicants  for  certificates  would  have  to  physically  go  to  the  RLO 
provides  the  RLO  with  automatic  visibility  and  exposure  to  the  various  communities  of  refugee 
claimants.  This  may,  in  turn,  result  in  more  claimants  choosing  to  utilize  the  services  of  the 
RLO,  without  directing  them  or  otherwise  interfering  with  the  principle  of  counsel  of  choice.  I 
further  assume  that  if  the  staff  who  take  applications  for  legal  aid  speak  some  of  the  languages 
of  the  claimants,  this  may  add  an  additional  incentive  to  utilize  the  RLO’s  services. 

Some  might  argue  that  any  encouragement  to  use  the  RLO  interferes  with  counsel  of 
choice.  I  suggest  that  this  argument  has  little  merit  in  relation  to  the  explicit  rationale  for 
counsel  of  choice.  The  private  bar  can  rely  on  interpreters  to  bring  in  clients,  in  part  because 
interpreters  for  private  lawyers  have  a  market  incentive  to  do  so.  The  RLO  is  not  in  a  position 
to  undertake  that  technique  for  various  practical  and  ethical  reasons.  Recognition  that  staff 
offices  are  simply  not  similarly  situated  to  the  private  bar  should  not  prevent  a  staff  office  from 
taking  advantage  of  what  it  can  offer  to  attract  clients. 

Distance  and  transportation  difficulties  render  it  impractical  to  require  all  refugee 
applicants  for  legal  aid  to  attend  at  the  RLO.  Rather,  it  seems  feasible  to  only  shift  the 
screening  from  the  OLAP  Toronto  office  to  the  RLO.  Applicants  who  make  their  application 
at  other  area  offices  would  continue  to  be  screened  in  the  usual  fashion.  However,  if  the  RLO 
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is  authorized  to  screen  for  certificates,  it  could  also  incorporate  this  service  into  its  public 
education  and  outreach  activities,  and  take  applications  for  legal  aid  “on  site”. 

(ii)  Mandate 

Expanding  the  RLO’s  mandate  would  undoubtedly  attract  more  clients.  One  modest 
proposal  is  to  enlarge  the  geographic  catchment  area  of  the  RLO.74  Another  is  to  expand  the 
mandate  in  terms  of  clientele  and  subject-matter.  By  definition,  these  additional  clients  would 
not  be  refugee  claimants,  though  providing  a  wider  range  of  services  to  the  refugee/immigrant 
community  may  have  a  “spin-off”  effect  of  generating  greater  visibility  in  the 
immigration/refugee  community,  which  in  turn  might  attract  more  refugee  claimants.  This  is 
obviously  speculation,  and  ultimately  a  second  order  reason  for  expanding  the  mandate. 

It  is  imperative  that  legal  representation  be  available  for  detainees  at  some  stage  of  the 
detention  review  process.  Experience  suggests  that  if  a  detainee  is  not  released  after  the  first 
few  detention  reviews,  the  result  is  unlikely  to  change  on  subsequent  reviews.  Legal 
representation  for  each  detention  review  would  be  a  waste  of  resources.  At  the  same  time,  this 
heightens  the  importance  of  ensuring  that  when  counsel  do  intervene,  whether  to  represent  the 
detainee  or  to  provide  summary  advice  on  how  the  detainee  can  represent  him/herself,  the  case 
is  well  prepared. 

As  described  above,  deportation  and  sponsorship  appeals  rank  lower  in  priority  than 
refugee  claims,  and  OLAP  has  issued  few  (if  any)  certificates  for  these  matters  since  April 
1996.  The  process  around  the  issuance  of  “public  danger”  certificates  by  the  Minister  is 
relatively  new,  and  has  never  been  funded  by  OLAP.  Although  some  community  legal  clinics 
engage  in  immigration/refugee  law,  the  catchment  area  system  leaves  many  people  with  no 
access  to  legal  assistance  in  relation  to  these  matters.  Moreover,  the  factors  constraining  some 
clinic  lawyers  from  appearing  in  proceedings  before  the  IAD  or  Federal  Court  limits  the 
effectiveness  of  their  services.  At  a  minimum,  the  RLO  could  consider  accepting  clients  whose 
local  community  legal  clinic  does  not  accept  immigration  files.  The  RLO  could  establish  its 
own  criteria  for  accepting  files,  perhaps  in  accordance  with  the  factors  set  out  above  under 
“Permanent  Residents”  and  “Certificates  of  Public  Danger”. 

Obviously,  the  more  ambitious  recommendations  would  require  more  staff  than  the  RLO 
currently  employ.  In  addition  to  hiring  more  lawyers  and  paralegals,  it  is  worth  considering 
the  use  of  articling  students.  This  proposal  has  a  few  advantages.  First,  articling  students  are 
cheaper  than  lawyers,  but  may  be  able  to  furnish  some  of  the  same  services.  Second,  they  can 
complement  the  work  done  by  paralegals.  Third,  training  future  immigration  and  refugee 
lawyers  will  at  least  promote  the  establishment  of  standards  of  competence  among 
practitioners.  The  organization  of  the  immigration  and  refugee  bar  is  not  conducive  to  hiring 
articling  students.  Most  lawyers  work  on  their  own  and  cannot  afford  to  expend  the  training 
time  or  money  required  to  employ  an  articling  student.  This  means  that  most  immigration  and 
refugee  lawyers  enter  the  practice  with  little  or  no  experience.  An  apprenticeship  model,  even 
on  a  limited  scale,  can  make  a  positive  contribution  to  the  quality  of  service  in  the  future. 

6.  CLIENT  CONTRIBUTION 

OLAP  does  not  require  contribution  or  repayment  from  refugees  who  obtain  legal  aid 
certificates.  Lawyers  are  prohibited  from  demanding  payment  from  their  clients  above  and 
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The  RLO 's  jurisdiction  is  confined  to  Metro  Toronto,  and  does  not  include  the  Niagara  region  and  beyond. 
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beyond  the  legal  aid  tariff.  Should  this  practice  change?  One  viewpoint  is  that  it  is 
inappropriate  and  unfair  to  require  refugees  who  obtain  legal  aid  to  repay  the  cost  of 
representation.  Canada  has  an  international  obligation  to  protect  refugees.  Under  the 
Immigration  Act,  refugees  have  the  right  not  to  be  refouled.  Refugees  claim  a  right  to  which 
they  are  entitled,  and  to  require  them  to  bear  the  cost  of  vindicating  that  right  is  simply  unfair. 

Others  contend  that  counsel  who  consider  it  necessary  to  spend  more  time  on  a  file  than 
the  legal  aid  tariff  will  compensate  them  for  ought  to  be  able  to  ask  their  clients  to  pay  for  the 
additional  time  out-of-pocket.  In  principle,  this  makes  sense.  In  practice,  it  creates  a  situation 
ripe  for  exploitation  by  unscrupulous  lawyers.  Indeed,  the  likelihood  of  abuse  is  sufficiently 
great  that  virtually  everybody  consulted  on  this  issue  acknowledged  it.  Only  the  CBAO 
submission  from  the  Citizenship  and  Immigration  Section  endorses  “a  mix  of  private  funding 
(from  the  claimant  or  others)  and  legal  aid  funding,  to  compensate  counsel”75  without 
reference  to  the  risk  of  abuse.  Elsewhere  in  the  submission,  however,  the  CBAO  Criminal 
Section  admits  that  any  “topping  up”  provision  would  require  careful  regulation  and 
monitoring  in  order  to  prevent  abuse.76  It  seems  doubtful  that  authorizing  a  practice  that 
potentially  encourages  abuse  and  then  assigning  OLAP  the  responsibility  of  preventing  it  is 
desirable  from  the  perspective  of  lawyers  or  OLAP.  In  short,  direct  payment  of  lawyers  is  not 
a  viable  option. 

Some  suggest  that  applicants  for  legal  aid  certificates  in  respect  of  refugee  claims  should 
be  reassessed  periodically  in  the  interval  between  the  grant  of  a  certificate  and  the  hearing 
before  the  CRDD  (which,  for  full  hearings,  is  at  least  ten  months).  The  animating  premise  is 
that  refugees  and  immigrants,  unlike  many  other  consumers  of  legal  aid  services,  frequently 
improve  their  economic  circumstances  within  a  relatively  short  period.  When  a  refugee 
claimant  arrives  in  Canada,  s/he  cannot  seek  employment  until  Citizenship  and  Immigration 
issues  a  work  permit.  Therefore,  claimants  who  apply  for  legal  aid  are  often  drawing  social 
assistance  because  they  have  not  yet  been  issued  a  work  permit.  However,  newcomers  to 
Canada  are  generally  very  motivated  to  improve  their  circumstances,  and  will  take  any 
available  job  as  soon  as  they  have  a  work  permit.  This  may  push  them  over  the  threshold  for 
financial  eligibility.  In  fact,  OLAP  experimented  with  reassessment  of  refugee  claimants  for 
financial  eligibility,  and  found  that  the  minimal  number  of  cases  where  the  certificate  could  be 
withdrawn  did  not  justify  the  expenditure  of  administrative  resources  in  conducting  the 
reassessment.  In  light  of  the  fact  that  employed  refugee  claimants  are  likely  to  join  the  ranks  of 
the  working  poor,  this  result  is  not  surprising. 

Nevertheless,  the  premise  regarding  the  upward  trajectory  of  refugees’  incomes  also 
supports  another  proposal,  namely,  converting  legal  aid  into  a  loan  rather  than  grant.  Even 
though  employed  refugee  claimants  may  be  unable  to  pay  the  full  cost  of  legal  representation 
in  a  single  lump  sum,  they  may  be  capable  of  repaying  legal  aid  a  modest  amount  by 
installment.  Several  persons  who  work  directly  with  refugees  expressed  the  belief  that  many 
refugees  would  willingly  repay  the  cost  of  representation  as  a  gesture  of  gratitude.  Some  also 
suggested  that  it  would  enhance  the  integrity  of  the  legal  aid  system  in  the  eyes  of  the  public 
and  the  immigrant/refugee  community  to  institute  such  a  policy. 
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CBAO  submission,  supra ,  note  43,  at  7. 
Ibid.,  at  16. 
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A  loan  scheme  could  take  a  number  of  forms.  Some  suggest  that  repayment  should 
commence  immediately  after  the  applicant  receives  a  legal  aid  certificate,  but  be  limited  to  a 
small  amount  (for  example,  $25 /month)  in  recognition  of  the  fact  that  many  applicants  may 
still  depend  on  social  assistance.  Others  consider  it  more  appropriate  to  delay  the  repayment 
obligation  until  the  claimant  receives  a  work  permit,  or  perhaps  until  the  claimant  actually  gets 
a  job.  At  this  point,  the  size  of  the  repayment  may  be  enlarged  (for  example,  $50  to 
$  100/month). 

Another  variable  is  the  method  of  ensuring  repayment,  bearing  in  mind  that  the  more 
coercive  the  method,  the  more  costly  it  will  be  to  enforce.  This  ultimately  diminishes  the  value 
of  the  funds  recovered,  to  the  point  where  it  can  cost  more  to  get  the  money  than  the  debt  is 
worth.  At  one  end  of  the  spectrum,  repayment  can  be  entirely  voluntary.  The  administrative 
costs  to  OLAP  would  consist  mainly  in  setting  the  terms  of  the  repayment  and  recording 
receipt  of  payment.  It  may  seem  naive  to  believe  that  people  will  repay  a  debt  without  the 
threat  of  penalty,  but  several  people  who  work  with  refugees  strongly  assert  that  many 
refugees  would  indeed  repay  OLAP  if  it  were  asked  of  them.  In  any  event,  there  is  little  to 
lose  by  instituting  a  voluntary  scheme. 

Having  said  that,  OLAP  itself  is  skeptical  about  the  merits  of  treating  legal  aid  as  a  loan. 
It  doubts  whether  recipients  would  repay  on  a  voluntary  basis,  and  considers  the  more  coercive 
mechanisms  to  be  more  costly  than  they  are  worth,  and  ethically  problematic.  After  all,  it  must 
be  recalled  that  even  if  refugees  are  working  and  earning  an  income,  they  are  likely  to  occupy 
the  rung  of  the  working  poor,  and  not  have  significant  amounts  of  disposable  income.  To 
attempt  to  extract  money  from  such  people  using  traditional  loan  collection  tactics  may  simply 
not  be  feasible,  and  the  harassment  that  often  accompanies  such  efforts  should  be  cause  for 
caution.  Ultimately,  treating  legal  aid  as  a  loan  is  probably  not  viable. 

7.  THE  IMMIGRATION  AND  REFUGEE  BOARD 

Most  assessments  of  legal  aid  models  focus  on  how  to  restrict  access  to  legal  aid,  or  how 
to  reduce  expenditures  by  adopting  a  particular  delivery  model  or  mix  of  models.  J.  Douglas 
Ewart  cogently  argues  that  it  is  both  legitimate  and  necessary  to  also  investigate  how  the  justice 
system  can  be  simplified  and  made  more  efficient  in  order  to  cheapen  the  cost  of  “doing 
business”  with  it.  He  comments  as  follows:77 

There  are  obviously  limits  on  the  extent  to  which  the  existing  system  can  be  simplified  and  still 
deliver,  and  be  seen  to  deliver,  justice.  But  where  the  resources  necessary  to  provide  access  to  the 
justice  system  for  a  great  many  people  are  capped,  it  is  difficult  to  conceive  of  convincing 
arguments  against  having  as  our  goal  changing  the  legal  system  to  the  greatest  extent  possible, 
rather  than  simply  further  restricting  access  . . . 

This  approach  would  not  suggest  that  all  legal  aid  reform  stop  until  the  whole  legal  system  can 
be  changed.  But  it  would  suggest  that  in  the  short  run  serious  and  reasonable  efforts  should  be  made 
to  identify  practical  and  acceptable  changes  which  could  be  made  throughout  the  legal  system 
specifically  to  reduce  the  need  for  cuts  to  legal  aid  services. 

The  vast  majority  of  legal  aid  in  immigration/refugee  law  goes  to  funding  refugee 
hearings  before  the  Convention  Refugee  Determination  Division  (CRDD)  of  the  IRB.  One 
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J.  Douglas  Ewart,  “Hard  Caps:  Hard  Choices;  A  Systemic  Model  for  Legal  Aid”,  in  Zemans,  Monahan,  and 
Thomas,  supra ,  note  66. 
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must  consider  the  extent  to  which  IRB  practices  impose  avoidable  costs  on  legal 
representation.  Of  course,  the  IRB  is  under  continual  pressure  from  its  political  masters  to  do 
its  work  more  efficiently.  It  also  has  a  vested  interest  in  continued  legal  representation  for 
refugee  claimants.  In  a  capped  regime  of  legal  aid,  counsel  also  have  an  interest  in  being  able 
to  perform  their  tasks  competently  within  the  16-hour  tariff.  Therefore,  OLAP,  the  IRB  and 
counsel  share  an  interest  in  encouraging  practices  within  the  IRB,  which  reduce  the  cost  of 
legal  representation.  Indeed,  these  three  constituencies  have  begun  meeting  in  order  to  explore 
these  issues.  This  is  a  salutary  first  step. 

(a)  Scheduling 

The  standard  practice  in  Ontario  is  that  members  sit  in  panels  of  two.  They  do  not  sit 
consistently  with  the  same  member  or  RHO.  Lawyers  can  appear  before  a  different  panel 
every  day  of  the  week. 

Lawyers  who  appear  before  the  IRB  report  that  delay  in  hearing  the  claim  is  a  major 
contributor  to  their  costs.  The  lag  time  between  referral  of  a  claim  to  the  CRDD  and  the  date 
of  hearing  averages  about  six  to  eight  months.  However,  the  rate  of  adjournments  and 
postponements  in  Toronto  is  around  40  percent.  The  situation  in  Ottawa  is,  if  anything, 
worse.  This  means  that  cases  either  do  not  begin,  or  do  not  finish  on  the  original  hearing  date. 
Once  adjourned  or  postponed,  the  case  may  take  several  months  to  be  rescheduled,  because  it 
can  be  difficult  to  find  a  date  when  both  members,  the  RHO,  claimant,  and  counsel  will  all  be 
available. 

The  longer  the  wait  for  the  original  hearing,  and  the  longer  the  interval  between 
postponement  or  adjournment  and  resumption,  the  more  time  the  lawyer  must  spend  with  the 
client  reviewing  the  file,  refreshing  his/her  memory,  and  preparing  the  client.  If  the  CRDD 
panel  requests  additional  information  or  raises  a  new  issue  before  adjourning  a  case,  the 
lawyer  must  invest  more  time  in  researching  and  preparing  this  aspect  of  the  case. 

Reasons  given  by  counsel  and  claimants  for  adjournment  or  postponement  requests 
include  illness,  lack  of  preparation  (if  counsel  has  only  been  recently  retained),  failure  by 
claimants  to  attend,  counsel  “double  booking”,  etc.  IRB-generated  reasons  for  delay  include  a 
member  or  the  RHO  being  unavailable,  requests  for  further  documentation/information,  and 
simply  running  out  of  time  to  complete  a  case.  The  IRB  typically  schedules  cases  for  a  half¬ 
day,  but  frequently  this  is  insufficient  to  complete  the  hearing.  The  panel  cannot  continue  a 
morning  hearing  into  the  afternoon  or  an  afternoon  hearing  into  the  following  morning  because 
a  different  case  with  a  different  lawyer  will  already  be  scheduled  for  that  slot.  Thus,  the  case 
will  be  rescheduled,  often  months  into  the  future.79 


Statistics  provided  by  Urich  Ferdinand,  Assistant  Deputy  Chairperson  (ADC),  Toronto  University,  and  Greg 
James,  Assistant  Deputy  Chairperson  (ADC),  Toronto  Front. 

It  is  impossible  to  provide  systematic  explanations  for  why  it  may  take  longer  than  a  half-day  to  complete  a  case. 
Some  cases  from  certain  countries  invariably  take  longer  to  complete  than  cases  from  other  countries. This  has  to 
do  with  the  nature  of  the  claim,  the  issues  at  stake,  difficulties  in  eliciting  evidence,  and  what  can  only  be 
described  as  cultural  difference.  Having  said  that,  lack  of  preparation  by  counsel  can  also  add  time,  as  can  lack 
of  competence  on  the  part  of  the  RHO  or  member.  Despite  repeated  requests  by  the  IRB,  many  lawyers  do  not 
furnish  the  personal  documents  of  the  claimant  until  the  hearing.  This  slows  down  the  process  because 
conscientious  RHOs  and  members  require  time  to  review  them,  and  because  members  may  need  to  adjourn  the 
hearing  in  order  to  send  the  documents  for  forensic  testing.  Increasingly,  identity  documents  are  sent  for  forensic 
examination  to  determine  their  authenticity.  If  the  documents  were  provided  to  the  IRB  in  advance  of  the  hearing, 
the  forensic  examination  could  be  conducted  prior  to  the  hearing.  Advance  results  can  shorten  considerably  time 
spent  in  the  hearing  room.  If  the  document  is  genuine,  this  enhances  the  credibility  of  the  claimant  and  eliminates 
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The  IRB  has  experimented  in  other  regions  with  different  methods  of  organizing  and 
scheduling  cases.  For  example,  a  system  instituted  in  Montreal  appears  to  have  had  the  effect 
of  significantly  reducing  the  rates  of  adjournments  and  postponements  in  that  office.  Two 
members  and  an  RHO  are  paired  for  a  cycle  of  three  months,  and  assigned  a  batch  of  files 
which  are  ready  to  proceed  to  hearing.  An  attempt  is  made  to  distribute  all  the  files  from  a 
given  lawyer  to  a  particular  panel,  so  that  a  given  panel  works  with  a  limited  number  of 
lawyers.  The  files  are  reviewed,  and  the  cases  are  scheduled  in  accordance  with  estimates  by 
the  panel  and  counsel  regarding  how  long  the  hearing  will  take.  As  much  as  possible,  all  files 
of  a  single  lawyer  will  be  scheduled  back  to  back.  A  few  days  may  be  left  free  at  the  end  of 
the  schedule  to  allow  for  completion  of  cases  that  exceed  the  allotted  time. 

Typically,  the  panel  receives  a  larger  batch  of  files  than  the  schedule  permits.  Counsel 
can  advise  which  cases  are  ready  to  proceed,  whether  there  exist  any  unusual  circumstances  of 
which  the  panel  ought  to  be  aware,  and  which  claimants  have  not  been  in  contact  with  their 
counsel  and  are  unlikely  to  appear  at  the  hearing.  In  the  latter  instance,  the  panel  will  not 
schedule  a  full  hearing,  and  thus  will  avoid  wasting  a  half-day  for  claimants  who  do  not 
appear.  A  pre -hearing  conference  may  be  scheduled  before  the  three-month  cycle  begins  in 
order  to  allow  the  panel  to  raise  well  in  advance  of  the  hearing  any  requests  for  information 
and/or  documentation,  or  any  unusual  issues  that  it  wishes  counsel  to  address.  In  principle,  this 
should  reduce  the  need  to  adjourn  mid-hearing  for  further  documentation  or  exploration  of  new 
issues. 

The  objective  of  the  three-month  cycle  is  to  complete  all  cases  that  are  commenced. 
Once  the  three-month  cycle  begins,  if  individual  cases  are  not  completed  in  the  allotted  time, 
the  panel  members  and  counsel  may  agree  to  “bump”  another  of  counsel’s  cases  to  complete 
the  one  which  has  commenced,  or  utilize  one  of  the  empty  slots  to  complete  the  case. 

The  net  effect  is  that  cases  are  begun  and  finished  within  the  three  months.  Because  of 
the  flexibility  in  scheduling,  cases  which  are  likely  to  require  more  than  a  half-day  will  be 
scheduled  accordingly.  Cases  which  have  to  be  adjourned  due  to  lack  of  time  will  be 
rescheduled  within  days  or,  at  most,  a  few  weeks.  This  diminishes  the  need  to  expend 
additional  preparation  time  between  hearings. 

Certainly,  the  success  of  such  an  approach  depends  on  establishing  a  cooperative 
relationship  between  counsel  and  the  IRB.  Issues  such  as  how  the  panels  are  constituted  for  the 
three-month  cycles,  the  flexibility  of  the  panel  with  respect  to  scheduling,  and  the  willingness 
of  counsel  to  furnish  the  claimant’s  personal  documents  in  advance  of  the  hearing,  will  all 
affect  how  well  the  system  works. 

Other  systems  are  surely  possible,  and  perhaps  preferable.  The  critical  point  is  that  the 
IRB  can  organize  its  work  in  such  a  way  as  to  reduce  adjournments  and  postponements, 
thereby  decreasing  costs  to  lawyers  and  OLAP.  Hopefully,  further  consultation  between  the 
bar,  OLAP  and  the  IRB  will  generate  constructive  ideas  for  attaining  these  goals. 


the  need  to  question  about  certain  matters. On  the  other  hand,  if  the  document  is  false,  this  may  damage  the 
credibility  of  the  claimant  on  a  key  component  of  the  claim  and  obviate  the  need  for  questioning  on  it. 

These  observations  are  drawn  from  the  author's  personal  experience  as  an  IRB  member. 

Usually,  the  panel  can  schedule  all  prospective  "no  shows"  for  a  single  morning  or  even  one-hour  slot,  and 
simply  commence  the  first  of  the  two-step  abandonment  proceeding  for  all  of  them  at  one  time.  Later  in  the 
cycle,  the  panel  can  complete  the  abandonment.  If  some  of  the  claimants  do  in  fact  appear  (which  rarely  occurs), 
they  can  be  rescheduled  within  the  cycle. 
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(b)  Expedited  Claims 

As  described  above,  the  expedited  process  is  used  to  facilitate  rapid  disposition  of  cases 
which  are  very  likely  to  result  in  a  positive  decision.  It  is  cost-effective  and  timely  for  all 
concerned.  The  waiting  period  for  the  expedited  process  is  considerably  shorter  than  for  a  full 
hearing,  and  the  actual  process  only  takes  about  an  hour. 

A  significant  percentage  of  all  positive  claims  are  determined  through  the  expedited 
process  in  every  region  of  the  IRB  except  Toronto.  The  following  tables  compare  the 
percentage  of  claims  that  are  accepted  through  the  expedited  process  as  a  proportion  of  all 
claims  accepted  from  Sri  Lanka,  Somalia,  and  Iran.  I  compare  Toronto  to  the  city  with  the 
next  highest  volume  of  claims  from  the  country  in  question.  Bearing  in  mind  that  the  expedited 
process  is  cheaper  and  quicker  than  the  full  hearing,  it  is  not  cost-effective  to  conduct  a  full 
hearing  of  a  case  that  is  very  likely  to  yield  a  positive  result. 

SRI  LANKA 


Accepted 

1995 

Accepted  via 
Expedite 

Accepted 

1996 

Accepted  via 
Expedite 

Toronto 

80% 

25% 

74% 

3% 

Montreal 

90% 

56% 

89% 

85% 

SOMALIA 


Accepted 

1995 

Accepted  via 
Expedite 

Accepted 

1996 

Accepted  via 
Expedite 

Toronto 

80% 

21% 

67% 

11% 

Ottawa 

93% 

59% 

71% 

46% 

IRAN 


Accepted 

1995 

Accepted  via 
Expedite 

Accepted 

1996 

Accepted  via 
Expedite 

Toronto 

58% 

3  % 

53  % 

8  % 

Montreal 

84% 

60  % 

77  % 

78  % 

Vancouver 

82% 

41  % 

83  % 

64  % 

As  of  March  1997,  the  Toronto  IRB  has  virtually  ceased  diverting  claims  to  the 
expedited  process.  Aside  from  the  specific  negative  effects  this  has  had  on  the  RLO,  it  imposes 
costs  on  OLAP  because  the  expedited  process  takes  less  time  for  the  lawyer  than  a  full 
hearing.  Therefore,  expedited  cases  cost  OLAP  less  to  compensate  than  full  hearings. 

The  main  reason  for  the  Toronto  IRB’s  refusal  to  expedite  cases  lies  with  members  and 
RHOs,  not  with  upper  management.  It  is  a  political  issue  that  relates  to  certain  influential 
members’  and  RHOs’  negative  opinion  in  general  about  refugee  claimants,  including  (or 
especially)  those  from  countries  with  very  high  acceptance  rates.  IRB  management  is  unwilling 
to  compel  greater  use  of  the  expedited  process  over  the  objections  of  these  members  and 
RHOs. 
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(c)  Other  Factors 

In  early  1994,  the  Minister  of  Citizenship  and  Immigration  announced  its  intention  to 
amend  the  Immigration  Act  to  move  from  two-member  panels  to  single-member  panels. 
Parliament  consistently  failed  to  act,  and  the  bill  died  with  the  dissolution  of  Parliament  in 

spring  1997. 

Clearly,  moving  from  two-member  to  single-member  panels  would  automatically 
increase  the  number  of  panels  available  to  render  decisions.  Assuming  that  more  RHOs  were 
hired,  the  IRB  could  dramatically  cut  into  its  backlog  and  reduce  the  lag  time  between  filing  of 
the  PIF  and  hearing.  Such  an  initiative  could  also  reduce  the  requisite  preparation  time, 
thereby  reducing  the  cost  to  OLAP  or  counsel.  The  reason  for  the  federal  government’s  failure 
to  act  on  its  stated  intention  in  over  three  years  is  unclear. 

One  can  imagine  various  ways  in  which  refugee  determination  could  be  restructured  to 
operate  better  than  the  present  system,  while  still  ensuring  that  the  principles  of  procedural 
fairness  and  fundamental  justice  are  respected.  Such  alternatives  would  probably  be  cheaper 
for  OLAP  as  well.  For  example,  it  would  be  possible  to  conduct  hearings  in  more  of  an 
interview  format.  A  single  member  could  simply  direct  questions  to  the  claimant  based  on  the 
written  PIF,  and  counsel  could  interject  or  pose  follow-up  questions  in  order  to  supplement  or 
clarify  the  claimant’s  testimony.  This  would  shorten  considerably  the  time  required  for 
hearings,  and  also  reduce  the  postponement/adjoumment  rate.  However,  such  a 
reconfiguration  of  the  hearing  process  would  require  a  cadre  of  highly  skilled  and  specialized 
members,  and  is  probably  beyond  the  capacity  of  the  IRB  at  present,  given  the  wide  variation 
in  the  quality  of  decision-makers. 

Of  course,  any  radical  changes  to  the  present  system  would  require  amendments  to  the 
Immigration  Act.  Careful  and  extensive  consultation  and  analysis  must  precede  any  proposals. 
Such  an  undertaking  exceeds  the  scope  of  this  paper. 
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For  example,  one  might  conduct  all  hearings  much  like  expedited  interviews,  using  decision-makers  empowered 
to  render  a  final  decision,  be  it  positive  or  negative. 
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1.  INTRODUCTION 

This  paper  examines  a  range  of  issues  relating  to  the  governance  of  legal  aid.  Who  should 
run  the  legal  aid  system?  Should  it  be  the  Law  Society  of  Upper  Canada  or  an  independent 
commission?  What  criteria  should  be  used  in  answering  that  question?  If  it  is  not  the  Law 
Society,  what  body  should  run  it?  What  should  be  its  relationship  to  government?  To  the  legal 
profession?  How  should  the  board  be  selected?  How  should  community  legal  clinics  be 
governed?  What  should  be  the  relationship  between  a  legal  aid  board  and  the  clinics?  Should  a 
regional  structure  be  established?  How  can  we  ensure  that  the  board  has  sufficient 
independence  from  the  government?  How  can  we  ensure  that  it  is  also  accountable  to  the 
government? 

These  are  some  of  the  important  and  difficult  issues  that  will  be  examined  in  this  paper. 
Let  us  first  look  at  some  of  the  criteria  that  should  be  considered  in  making  the  decision  on 
how  the  legal  aid  plan  should  be  governed.  We  will  then  look  at  the  past  and  present  operation 
of  the  plan  under  the  Law  Society  and  the  governance  of  legal  aid  in  other  jurisdictions.  We 
then  will  return  to  the  question  of  whether  the  Law  Society  or  another  independent  agency 
should  run  legal  aid  in  the  province.  Assuming  that  another  agency  should  administer  the  plan, 
the  paper  analyzes  what  the  agency  should  look  like  and  how  it  should  operate. 

There  are  eight  significant  criteria  that  this  author  thinks  should  be  considered  in  thinking 
about  legal  aid  governance. 

(1)  Independence—  Unlike  many  other  institutions  that  rely  on  public  money,  the  legal  aid 
system  must  be  relatively  independent  from  government.  It  is  the  government  that 
prosecutes  individuals  and  is  also  the  principal  litigant  in  the  courts.  One  does  not 
want  the  government  also  to  be  directly  involved  in  deciding  whether  or  not  particular 
individuals  receive  legal  aid  funding.  Independence  for  the  legal  aid  system  is  not  as 
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crucial  as  it  is  for  the  judiciary,  but  it  is  still  a  major  factor  in  designing  a  proper 
system  of  governance. 

(2)  Accountability— The  government  and  citizens  want  a  system  that  is  accountable  for 
the  large  sums  of  money  spent  on  legal  aid.  Each  year  over  a  quarter  of  a  billion 
dollars  is  spent  on  legal  aid  in  Ontario.  Is  the  money  wisely  spent?  What  system  will 
permit  the  formulation  of  good  policy  objectives  and  also  have  the  means  of  assessing 
whether  they  have  been  met?  What  reporting  and  other  mechanisms  will  permit 
others,  including  the  government,  to  pass  intelligent  judgment  on  the  running  of  the 
system? 

(3)  Quality  and  extent  of  legal  services— What  governance  structure  will  produce  delivery 
systems  that  are  best  for  those  who  are  legally  aided  and  at  the  same  time  provide 
adequate  coverage  for  those  who  need  but  are  not  presently  receiving  legal  aid?  What 
system  is  best  at  rationing  and  applying  scarce  resources  to  ensure  both  quality 
representation  and  coverage?  In  a  capped  system,  these  are  major  issues. 

(4)  Innovation  and  experimentation— What  system  will  best  permit  innovation  and 
experimentation  to  determine  the  proper  mix  among  the  various  types  of  existing  and 
new  legal  aid  delivery  systems?  What  system  will  best  improve  access  to  the  law,  not 
just  access  to  court  proceedings? 

(5)  Efficient  governance— Obviously,  we  want  those  governing  the  system  to  be 
competent  governors.  What  system  best  ensures  efficient  governance  of  the 
operations?  What  governors  can  best  control  wrongdoing,  negligent  conduct,  and 
inefficient  operations?  What  system  will  best  produce  governors  with  management 
skills?  What  system  will  help  ensure  that  there  are  governors  with  the  ability  and  the 
desire  to  deal  with  broad  policy  questions? 

(6)  Coordinated  management  of  the  entire  legal  aid  system— What  system  of  governance 
will  best  help  ensure  that  the  entire  system,  including  the  community  clinics,  is 
managed  as  a  coordinated  enterprise? 

(7)  Confidence  in  the  system— It  is  important  that  the  system  have  the  confidence  of  the 
public,  the  government,  those  delivering  the  services,  and  users  of  those  services. 
What  system  will  engender  the  most  confidence  in  these  groups? 

(8)  Obtaining  adequate  resources  for  legal  aid—  The  level  of  funding  may  be  influenced 
by  the  body  governing  the  system.  What  governance  structure  will  best  help  ensure 
adequate  funding  of  legal  aid? 

We  will  return  to  these  questions  later. 


1020 


2.  GOVERNANCE  OF  THE  ONTARIO  LEGAL  AID  PLAN  BY  THE  LAW 
SOCIETY 

(a)  The  1951  Act 

The  Law  Society  has  administered  the  Legal  Aid  Plan  since  it  was  first  instituted  in  1951. 
In  that  year,  an  amendment  was  passed  to  the  Law  Society  Act  which  permitted  the  benchers  to 
establish  a  legal  aid  scheme.  The  amendment  stated:1 

The  benchers  may  establish  a  plan  to  provide  legal  aid  to  persons  in  need  thereof,  to  be  called 
“The  Ontario  Legal  Aid  Plan”  and  for  such  purpose  may  make  such  regulations  as  are  deemed 
appropriate. 

The  Plan  did  not  pay  lawyers  taking  part  in  the  scheme.  They  received  only 
disbursements.  By  1961,  the  government  contributed  the  modest  sum  of  $20,000  a  year  to  the 
Law  Society.2  The  Plan  was  governed  locally  by  the  existing  County  and  District  Law 

Associations.3 

The  Law  Society  would  have  preferred  a  remunerated  scheme  run  by  the  Law  Society 
similar  to  the  English  scheme  that  had  been  instituted  in  1949, 4  following  the  Rushcliffe  Report 
of  1945. 5  A  special  committee  of  Ontario  benchers  had  reported  in  1948: 6 

Your  Committee  feels  a  scheme  of  the  nature  of  that  propounded  by  the  Rushcliffe  Report  simplified 
and  amended  to  meet  local  conditions,  ought  to  be  instituted  in  Ontario;  that  primarily  the 
responsibility  for  the  organization  of  such  a  scheme  rests  with  the  Law  Society. 

But  a  less  costly  scheme  was  approved  by  the  Law  Society  in  the  hope  that  a  better 
remunerated  system  might  be  adopted  in  the  future.  The  1948  Special  Committee  added: 
“Ultimately  when  this  scheme  has  been  put  into  operation  a  good  case  can  be  made  for 
assistance  from  the  Province  in  the  financing  of  the  scheme”.7 

(b)  Joint  Committee 

The  Joint  Committee  on  Legal  Aid  established  by  the  Attorney  General  and  the  Law 
Society  in  19638  had  no  doubt  that  an  expanded  plan  should  continue  to  be  governed  by  the 
Law  Society.  Under  the  chairmanship  of  W.B.  Common,  who  was  the  Deputy  Attorney 
General  and  also  a  bencher,  the  Joint  Committee  stated  in  its  1965  report:9 


Law  Society  Amendment  Act,  S.O.  1951,  c.  45,  s.  1.  See  generally  C.  Meredith,  Comprehensive  Review  and 
Evaluation  of  the  Ontario  Legal  Aid  Plan:  Project  Report  (Ottawa:  Department  of  Justice,  1992),  at  27-29. 

2 

Ministry  of  Attorney  General,  Report  of  the  Joint  Committee  on  Legal  Aid  (Toronto:  Queen’s  Printer,  1965), 
at  15  [hereinafter  Joint  Committee  Report ].  This  had  grown  from  $3,000  in  1952  and  $5,000  in  1956. 

3 

Meredith,  supra,  note  1,  at  29.  See  also  Joint  Committee  Report,  supra,  note  2,  at  100. 

Legal  Aid  and  Advice  Act,  1949  (U.K.),  c.  5 1 . 

U.K.,  Lord  Chancellor’s  Department,  Report  of  the  Committee  on  Legal  Aid  and  Advice  in  England  and  Wales, 
reprint  of  1945  edition  (London:  HMSO,  1962). 

See  Joint  Committee  Report,  supra,  note  2,  at  94. 

Ibid. ,  at  94. 

Ibid. ,  at  5. 

Ibid. ,  at  99. 
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If  this  Province  is  to  underwrite  the  cost  of  an  extended  legal  aid  plan,  who  is  to  administer  it?  The 
almost  unanimous  view  expressed  to  the  Committee  was  that  the  administration  should  be  the 
exclusive  responsibility  of  the  Law  Society  of  Upper  Canada.  This  partnership  between  the 
Provincial  Government  and  the  Law  Society  has  existed  for  14  years  and  there  is  no  reason,  in  the 
opinion  of  the  Committee,  for  any  change. 

John  Amup,  the  Treasurer  of  the  Law  Society,  had  put  the  Law  Society’s  position  clearly 
before  the  Joint  Committee:10 

If  a  broader  system  of  legal  aid  is  to  be  provided  in  Ontario,  the  logical  organization  to  operate  it  is 
The  Law  Society.  The  Law  Society  is  prepared  to  assume  this  responsibility  subject  to  discussions 
with  the  Government  of  Ontario  relating  to  office  premises,  and  subject,  of  course,  to  the  provision 
of  government  funds  for  the  operation  of  the  scheme  itself. 

Those  consulted  by  the  Joint  Committee  wanted  the  Law  Society  to  administer  the  Plan. 
“It  was  also  the  almost  unanimous  opinion  that  legal  aid  should  continue  to  be  administered  by 
the  Law  Society”,11  the  Joint  Committee  stated.  The  present  writer,  it  should  be  noted,  also 
took  the  position  that  the  Law  Society  should  continue  to  administer  the  Plan.  In  a  document 
prepared  for  the  Committee,  I  wrote: 

A  scheme  similar  to  the  present  system...  satisfies  the  criterion  of  independent  administration...  a 
system  controlled  by  the  Law  Society  is  more  likely  to  gain  the  support  of  the  legal  profession  as  it 
would  dispel  the  fears  that  most  lawyers  have  about  government  involvement  in  legal  aid. 
Administration  by  the  Law  Society  should  be  continued  in  any  revised  scheme. 

The  1951  non-remuneration  scheme  had  not  worked  well.  The  Joint  Committee  accepted 
the  estimate  that  “at  least  60%  of  all  persons  accused  of  serious  crimes  in  Ontario  cannot 
afford  counsel,  and  in  criminal  matters,  only  one  person  out  of  six  in  Ontario  who  requires 
legal  aid  or  advice  is  receiving  it”.13  Not  enough  lawyers  were  willing  to  take  on  legal  aid 
without  compensation.  Many  very  serious  criminal  matters  were  handled  by  articling  students, 
and  at  least  one  capital  murder  case  was  handled  at  trial  and  up  to  the  Supreme  Court  of 
Canada  by  a  person  who  had  just  been  called  to  the  bar.  Moreover,  there  was  mounting 
concern  throughout  North  America  about  the  quality  of  justice  administered  to  the  poor.  In  the 
United  States,  the  influential  Allen  Committee,  established  by  Attorney  General  Robert 
Kennedy,  had  recently  observed  that  “one  of  the  prime  objectives  of  the  civilized 
administration  of  justice  is  to  render  the  poverty  of  the  litigant  an  irrelevancy”.14 

The  scheme  proposed  for  Ontario  for  both  civil  and  criminal  matters  was  a  “judicare” 
system  whereby  lawyers  were  to  be  paid  a  reasonable  sum.  Instead  of  using  the  local  law 
associations,  the  Law  Society  would  appoint  its  own  paid  administrator,  referred  to  as  a 
director,  in  each  county.  There  would  be  a  local  committee  appointed  by  the  Law  Society  to 
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U.S.,  Report  of  the  Attorney  General’s  Committee  on  Poverty  and  the  Administration  of  Federal  Criminal  Justice 
(Washington:  U.S.  Government  Printing  Office,  1963),  at  6. 
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assist  the  local  director.15  The  county  was  chosen  as  the  administrative  unit  because  at  that 
time  the  administration  of  justice  was  primarily  handled  by  individual  counties. 

(c)  Legal  Aid  Act,  1966 

The  Joint  Committee  Report  was  accepted  by  the  government  and  the  Law  Society  and  as 
a  consequence  the  Legal  Aid  Act  was  passed  in  1966.  It  came  into  force  on  March  29,  1967. 16 
Section  2  of  the  Act  stated  that  “subject  to  the  approval  of  the  Attorney  General,  the  Law 
Society  is  hereby  empowered  to  establish  and  administer  a  legal  aid  plan  in  accordance  with 
this  Act  and  the  regulations”.  The  specifics  of  the  plan  were  left  to  the  regulations,  which 
required  Cabinet  approval,  but  would  normally  be  initiated  by  the  Law  Society.  The  first  set  of 
regulations  was  prepared  by  bencher  G.  Arthur  Martin  and  others,  and  was  approved  by 
Cabinet  in  March  1967. 17 

The  Act  provided  for  the  appointment  of  a  Director  of  Legal  Aid  as  well  as  a  director  for 
each  area,  but  it  was  left  to  the  regulations  to  prescribe  the  duties  of  the  Director  and  the  area 
directors  and  to  designate  “parts  of  Ontario  as  areas  for  the  purposes”  of  the  Act.  The 
regulations  accepted  the  46  existing  counties  and  districts  as  “areas”  under  the  Act.  The 
regulations  were  also  to  deal  with  “entitlement  to  legal  aid”  and  “the  fees  to  be  paid...  for 
professional  services”  under  the  Act  or  the  regulations.19  The  Act  did  deal  with  some  specific 
matters.  It  made  the  provision  of  a  certificate  mandatory  in  certain  cases,  for  example,  where 
the  applicant  was  charged  with  an  indictable  offence,  and  discretionary  in  other  cases,  such  as 

summary  conviction  proceedings  when  there  was  “likelihood  of  imprisonment  or  loss  of  means 

20 

of  earning  a  livelihood” . 

A  number  of  accountability  safeguards  were  also  delineated  in  the  Act.  The  appointments 
of  the  Director  and  area  directors  were  subject  to  the  approval  of  the  Attorney  General,  as 
were  regulations  under  the  Act.21  The  Act  further  stipulated  that  the  Provincial  Auditor  was  to 
“examine  and  report  upon  the  accounts  and  financial  transactions  of  the  [legal  aid]  Fund”.22 
Moreover,  there  was  to  be  an  annual  report  made  to  the  Attorney  General.  This  report, 
which  was  to  be  put  before  the  Legislative  Assembly,  was  to  contain  a  number  of  specified 
matters  and  “such  other  information  as  the  Attorney  General  requests”.  Finally,  there  v/as  to 
be  an  advisory  committee  appointed  by  the  Attorney  General  that  was  to  “report  at  least  once 
in  every  year  to  the  Attorney  General,  (a)  on  the  operation  of  the  legal  aid  plan;  and  (b)  on  the 
annual  report  of  the  Law  Society  to  the  Attorney  General”.24 
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The  Act  and  the  regulations  made  clear  that  a  Standing  Committee  of  the  Law  Society,  the 
Legal  Aid  Committee,  would  supervise  the  activities  of  the  Director.25  The  composition  of  the 
Legal  Aid  Committee  and  how  it  would  function  were,  however,  left  to  the  Law  Society.  The 
regulations  simply  said  that  the  ‘“Legal  Aid  Committee’  means  the  standing  committee  on 
legal  aid  constituted  by  the  Law  Society”.  The  Committee  was  initially  composed  almost 
entirely  of  benchers,  and  several  other  lawyers  with  a  special  interest  in  legal  aid. 

(d)  The  Osler  Report 

In  late  1973,  the  government  appointed  Mr.  Justice  John  Osier  to  chair  a  task  force  “to 
examine  and  evaluate  the  effectiveness  of  the  Ontario  Legal  Aid  Plan  in  the  context  of  the 
experience  gained  since  its  inception”.  The  task  force  was  also  to  assess  the  need  for  legal 
services  “in  low-income  urban  and  rural  communities  and  native  population  areas”  and  “to 
examine  and  evaluate  alternative  methods  for  the  provision  of  legal  aid  services  in  such 
communities  and  areas”.27  Unlike  the  Joint  Committee,  which  was  composed  entirely  of 
lawyers,  the  task  force,  apart  from  Justice  Osier,  was  made  up  of  three  lawyers  and  three  non¬ 
lawyers. 

The  Plan  had  grown  enormously  since  it  was  first  established.  In  the  first  year  of  its 
operation  it  had  cost  a  little  under  $4  million.  By  the  next  year  it  had  grown  to  over  $7 
million.  Christopher  Moore  observes  in  his  recent  history  of  the  Law  Society  that  by  1968 
“legal  aid  was  already  by  far  the  largest  (in  staff  and  budget)  of  all  the  programs  administered 
by  the  Law  Society”.  By  1973  the  provincial  government’s  contribution  alone  was  close  to 
$14  million.30 

Moreover,  alternative  delivery  schemes  had  recently  emerged  and  were  competing  for 
some  of  that  money.  The  Parkdaie  clinic  had  been  established  by  Osgoode  Hall  Law  School  in 
1971.  The  task  force  was  impressed  with  its  work,  describing  it  as  “outstandingly 
successful”.31  It  commented  approvingly  on  the  student  legal  aid  societies  that  had  developed 
throughout  the  province,  reporting  that  the  Students  Legal  Aid  Society  of  the  University  of 
Toronto  “operates  some  seventeen  clinics  in  Metropolitan  Toronto  which  handle  approximately 
6,000  cases  a  year”.32  The  task  force  concluded  that  the  Plan  should  “establish  and  fund 
neighbourhood  legal  aid  clinics”.33  It  endorsed  “the  availability  of  a  number  of  delivery 
techniques”,  which,  it  stated,  could  be  “a  useful  control  to  assure  that  the  volume  of  work 
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generated  is  appropriately  serviced  and  is  serviced  in  a  context  in  which  the  client  can  be 
assured  the  appropriate  expertise”.34 

It  should  be  pointed  out  that  the  task  force  complimented  those  lawyers  who  had  given 
great  amounts  of  dedicated  voluntary  effort  to  the  Plan.  The  task  force  ultimately  concluded, 
however,  that  the  Law  Society  was  not  the  appropriate  body  to  develop  these  new  legal  aid 
delivery  systems,  wedded  as  it  was  to  the  judicare  model.  The  report  supported  the  need  for 
“much  flexibility  and  experimentation  in  answer  to  the  perceived  needs  of  various  sections  of 
the  province  and  the  developing  needs  of  the  community”.35  This  was  a  consistent  theme:  the 
report  stated  that  the  “administrators  will  have  to  be  given  power  to  experiment  and  to 
innovate”  and  later  emphasized  the  need  for  a  governing  body  which  “will  have  the  requisite 
flexibility  to  deal  with  particular  delivery  problems  in  a  creative  and  innovative  fashion”.37  “It 
is  impossible”,  they  wrote,  “to  perceive  the  direction  of  the  Legal  Aid  Plan  as  being 
sufficiently  single-minded  if  it  is  left  in  the  hands  of  a  Committee  of  The  Law  Society, 
reporting  to  Convocation,  the  governing  body  of  that  Society,  both  groups  being  composed 

38 

overwhelmingly  of  lawyers”. 

Accordingly,  the  Osier  Task  Force  recommended  the  establishment  of  a  new  independent 
structure  that  would  “resemble  a  partnership  between  the  Law  Society  and  the  public”.  9  They 
envisioned  “a  very  large  role  for  The  Law  Society  in  the  Plan  and  [were]  confident  that  this 
role  [would]  continue  to  be  played  with  energy  and  integrity”.40  This  model  would  have  nine 
persons  appointed  by  the  government  on  the  nomination  of  the  Attorney  General  and  nine 
persons  appointed  by  the  Law  Society.  The  task  force  did  not  propose  that  conditions  be  placed 
on  the  backgrounds  of  those  appointed,  but  stated  that  “it  is  desirable  that  the  appointments 
made  by  the  [Cabinet]  should  come  from  the  lay  public”.41  In  addition,  there  would  be  a  full¬ 
time  chair  and  vice-chair,  both  of  whom  would  be  appointed  by  the  Attorney  General,  one  of 
whom  would  be  a  lawyer  appointed  from  a  panel  of  three  persons  nominated  by  the  Law 
Society.  No  doubt  Justice  Osier’s  labour  law  background  made  this  bipolar  model  an  attractive 
one.  The  chair  and  vice-chair  would  be  appointed  for  seven-year  terms,  holding  office  during 
good  behaviour,  and  would  be  eligible  to  be  reappointed  once.  The  structure  recommended 
was  a  statutory  nonprofit  corporation  whose  sole  function  would  be  to  perform  the  duties 
vested  in  it  by  the  Act  and  generally  to  administer  and  carry  forward  the  work  of  the  legal  aid 
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plan. 
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Other  proposed  governance  features  should  be  noted.  The  chief  executive  officer  would  be 
appointed  by  the  board  for  such  term  and  under  such  conditions  as  it  deemed  appropriate.43 
Approval  of  the  government  was  not  suggested.  Government  control  would  come  through  the 
appointment  of  persons  to  the  board.  The  task  force  did  not  recommend  major  changes  in  the 
administration  of  the  Plan,  stating  that  “generally  speaking,  we  have  been  impressed  with  the 
administrative  machinery  of  the  existing  Legal  Aid  Plan”.44  They  did,  however,  suggest  that 
the  plan  be  administered  through  four  or  five  regions,  but  maintained  the  division  of  the 
province  into  the  46  areas  then  existing.  They  recognized,  however,  that  “it  may  be  desirable 
in  the  future  to  make  adjustments  if  regionalization  of  the  courts  or  counties  develops”.45 
There  would  be  an  annual  report  to  the  Attorney  General  and  other  reports  to  the  Law  Society 
as  well  as  audits  by  the  Provincial  Auditor.  The  budget  would  be  submitted  to  the  Attorney 
General  each  year  and  would  be  a  “global  budget”.46  Moreover,  it  was  envisioned  that  the 
budget  would  continue  to  be  “open-ended  in  paying  the  traditional  legal  fee  for  service 
provided  by  lawyers”.  “In  the  future  as  in  the  past”,  the  task  force  concluded,  “neither  direct 
government  control  nor  indirect  control  through  budgeting  should  be  permitted  to  interfere 
with  the  effective  continuation  of  this  traditional  role  of  the  Bar”.47 

Perhaps  this  requirement  for  non-interference  in  the  budget  and  open-ended  budgets  made 
the  report  less  acceptable  to  the  government  than  it  might  otherwise  have  been.  Attorney 
General  Roy  McMurtry,  in  a  speech  to  the  Canadian  Bar  Association  in  1976,  summed  up  the 
prevailing  mood  in  government  when  he  suggested  that  “the  days  of  open-ended  programmes 
in  government  are  just  about  over”.  But  this  prediction  notwithstanding,  legal  aid  remained 
an  open-ended  program  for  many  years.  In  any  case,  most  benchers  were  not  sympathetic  with 
the  proposals  of  the  Osier  Task  Force.  In  the  end,  the  Law  Society  continued  to  operate  the 
Plan,  but  provision  was  made  in  the  regulations  for  a  separate  Clinic  Funding  Committee 
composed  of  two  members  appointed  by  the  Law  Society  from  the  Legal  Aid  Committee,  and 
one  appointed  by  the  Attorney  General.49  Another  change  brought  some  lay  members  onto  the 
Legal  Aid  Committee.50  The  tension  between  those  advocating  clinics  and  those  who  stressed 
judicare  continued,  and  in  1978  Mr.  Justice  Samuel  Grange,  as  a  sole  commissioner,  was 
asked  to  examine  the  funding  of  clinics. 

(e)  The  Grange  Report 

The  Grange  Commission  reported  in  1978  and  recommended  greater  representation  of  the 
community  legal  clinics  on  the  Clinic  Funding  Committee.51  By  this  time,  the  clinics  had 
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emerged  as  an  important  part  of  the  delivery  of  legal  services  in  the  province.  The  year 
before,  Attorney  General  McMurtry  had  professed  “a  deep  commitment  to  the  concept  of 
community  law  and  to  the  further  development  of  community  clinics”.52  In  the  two  and  one- 
half  years  before  Justice  Grange  reported,  the  clinics  had  increased  in  number  from  8  to  31. 53 

The  moneys  required  to  fund  the  clinics  were  designated  annually  by  the  Attorney  General 
from  the  Legal  Aid  Fund  established  under  the  Act.  The  clinics  wanted  a  greater 
representation  of  their  interests  on  the  Clinic  Funding  Committee  and  a  greater  say  in  the 
allocation  of  money  to  the  clinics.  Some  of  the  clinics,  the  Grange  Report  noted,  saw  “the 
benchers  and  the  government,  if  not  as  the  enemy  itself,  as  the  protectors  of  those  opposed  to 
their  clients’  interests”.54  Parkdale  advocated  an  11 -person  Clinic  Funding  Committee.  The 
Law  Society  thought  it  should  remain  at  three  persons,  but  would  accept  the  appointment  of  all 
three  by  the  Attorney  General  so  that  representation  could  be  included  from  the  clinics.55 

The  Grange  Commission  decided  that  a  five-person  committee  was  the  appropriate  size. 
All  persons  would  be  appointed  by  the  Attorney  General  after  consultation  with  the  interested 
parties.56  Direct  election  by  the  clinics  was  not  recommended.  Justice  Grange  stated:  “I  see 
[the  person  representing  the  clinics]  as  a  person  knowledgeable  in  clinical  matters,  one  who 
has  worked  in  a  clinic  and  understands  the  clinics  workings  and  aspirations,  but  one  who  will 
vote  according  to  his  conscience,  as  the  circumstances  of  the  particular  case  may  dictate.  If... 
elected,  I  fear  [the  person]  may  feel  too  much  the  pressure  of  [the  person’s]  constituents”.57 
Appointment  would  be  for  a  three-year  term,  with  the  possibility  of  reappointment.  The 
proposal  was  only  partly  reflected  in  the  amended  regulation,  which  established  the  current 
composition  of  the  Clinic  Funding  Committee— three  members  appointed  by  the  Law  Society 

58 

and  two  members  appointed  by  the  Attorney  General. 

The  Clinic  Funding  Committee  would  continue  to  be  kept  separate  from  the  Legal  Aid 
Committee,  a  situation  which  still  exists  today.  The  Grange  Report  stated:  “I  agree  that,  at 
least  for  the  time  being,  the  Committee  should  be  separate  from  the  Legal  Aid  Committee. 
There  is  enough  distinction  between  the  two  branches  of  Legal  Aid  to  justify  different  bodies 
being  in  charge”.59  Justice  Grange  pointed  out,  however,  that  “it  is  essential  that  there  be  co¬ 
operation  between  clinics  and  Area  Directors  and  others  administering  the  fee  for  service 

.5,  60 

aspect  . 

The  report  also  looked  at  the  governing  structures  of  the  clinics.  The  boards  of  directors 
were  and  are  generally  elected  or  appointed  from  the  community  served  by  the  clinic.  “The 
object”,  he  wrote,  “is  two-fold:  first,  to  give  the  community,  the  intended  beneficiaries,  some 
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control  over  the  delivery  of  legal  services;  and  second,  to  involve  the  deliverers  of  those 
services  in  the  affairs  of  the  community”.61  “If  the  movement  is  to  develop  and  progress  with 
the  continuing  confidence  of  the  clients”,  he  added,  the  strong  role  of  the  boards  “must  not  be 
eroded”.  “The  boards”,  he  continued,  “must  continue  to  govern  the  affairs  of  the  clinics,  both 
as  to  policy  and  administration,  subject  only  to  accountability  for  the  public  funds  advanced 
and  for  the  legal  competence  of  the  services  rendered”.  Indeed,  with  respect  to  funding,  he 

63 

stated  that  as  a  general  rule  “global  funding”  should  be  the  practice. 

(I)  The  Legal  Aid  Crisis 

There  is  a  good  description  of  the  current  legal  aid  crisis  in  Ze mans’  and  Monahan’s 
study,  From  Crisis  to  Reform  64  Some  limited  discussion  of  the  crisis  is  necessary  here, 
however,  in  order  to  understand  the  shift  to  a  capped  system  and  the  Law  Society’s  response. 
The  crisis  caused  an  important  debate  within  the  Law  Society  on  whether  the  Law  Society 
should  continue  to  administer  the  Plan. 

At  the  end  of  the  fiscal  year  1993-94,  the  Ontario  government  announced  that  it  would  no 
longer  cover  the  almost  $40  million  deficit  that  the  Plan  had  accumulated  that  year.65  This 
created  an  immediate  crisis  in  legal  aid.  In  previous  years  the  government  had  always  picked 
up  the  shortfall;  the  system  until  then  had  been  an  open-ended  one.  When  a  capped  system  had 
been  suggested  in  the  early  years  of  the  Plan,  the  idea  was  strongly  resisted  by  the  Law 
Society.  In  an  oft-quoted  speech  to  the  Canadian  Bar  Association,  John  Amup,  a  former 
Treasurer  and  one  of  the  architects  of  the  Plan,  stated:66 

It  is  not  possible  for  the  government  to  have  this  [present]  system  continue  to  work  and  for  the 

government  to  say  to  the  Law  Society:  “In  the  next  year  your  budget  is  $6  million.  Go  and  provide 

us  with  $6  million  worth  of  legal  aid”.  You  cannot  sell  legal  aid  by  the  yard. 

Justice  Osier  had  also  advocated  an  open-ended  approach.  Although,  as  previously  pointed 
out,  Attorney  General  McMurtry  had  stated  in  1976  that  “the  days  of  open-ended  programmes 
in  government  are  just  about  over”,67  they  continued  in  the  case  of  legal  aid  until  1994. 

The  Plan  had  grown  enormously  over  the  years.  Between  1980  and  1990,  costs  increased 
by  500  percent  and  between  1990  and  1995  they  increased  again  by  almost  100  percent.  In 
the  ten-year  period  between  1985  and  1995,  costs  increased  from  about  $75  million  to  about 
$350  million.69  Not  only  were  costs  rising,  but  the  federal  government  imposed  a  cap  on 
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increases  in  its  contribution  to  the  Ontario  Plan.  This  increased  the  percentage  of  the  costs 
paid  by  Ontario.  Justice  Osier  had  observed  in  his  1974  report  that  the  cost  of  legal  aid  was 
“not  much  more  than  one-third  of  the  cost  of  a  single  mile  of  the  recent  Metropolitan  Toronto 
subway  extension”.71  Even  with  enormous  price  increases  in  construction  costs,  Ontario’s 
annual  legal  aid  bill  would  pay  for  seven  or  eight  times  as  much  of  the  same  subway  line  by 
1994.72 

Negotiations  between  the  government  and  the  Law  Society  took  place  over  the  summer  of 
1994,  resulting  in  a  Memorandum  of  Understanding  (MOU)  between  the  two  parties  in 
September  1994. 73  This  gave  the  Law  Society  the  funds  to  meet  the  overrun  and  provided 
specific  capped  funding  over  the  next  four  years.  The  Law  Society  saw  this  as  a  challenge  that 
had  to  be  met  to  preserve  the  judicare  system.  In  its  June  1995  report,  the  Legal  Aid 
Committee  stated:  “If  we  succeed  in  proving  that  judicare  can,  given  the  appropriate  time 
frame,  be  managed  responsibly  in  an  age  of  great  fiscal  restraint,  we  will  have  done  much  to 
ensure  the  long  term  survival  of  the  delivery  system  we  believe  in,  well  after  the  four  years 
covered  by  the  Memorandum  of  Understanding  have  passed”.74  The  Law  Society,  however, 
continued  to  have  problems  containing  costs,  even  though  it  had  taken  a  number  of  major  steps 
to  reduce  them.  Another  cost  overrun  had  taken  place.  In  September  1995,  the  Attorney 
General  stated  that  the  Law  Society  would  have  to  operate  within  the  MOU.75  No  further 
funding  would  be  given.  The  Law  Society  continued  to  explore  ways  of  staying  within  the 
MOU. 

At  about  the  same  time,  the  Attorney  General  appointed  Stanley  Beck  as  a  special  advisor 
to  the  Attorney  General  to  make  recommendations  as  to  “whether  the  measures  proposed  by 
the  [Law  Society]  would  be  effective  in  ensuring  the  Plan  can  operate  within  the  agreed  upon 
budget”.76  Beck  concluded  that  it  could,  if  the  careful  monitoring  he  proposed  in  his  report 
was  done.  Beck  did  not  specifically  examine  questions  of  governance,  but  he  did  suggest  “that 
the  Ministry,  in  cooperation  with  Convocation,  experiment  with  a  number  of  other  delivery 
modes  [apart  from  judicare]  over  the  coming  three  years”.  “If  Convocation  is  not  willing  to 
cooperate  in  other  forms  of  service  delivery”,  he  stated,  “then  I  would  recommend  that  the 
government  amend  the  Legal  Aid  Act  to  give  itself  the  power  to  carry  out  the  administration  of 
justice  within  the  legal  aid  area  that  it  deems  appropriate”.77 


Ibid. ,  at  25-26. 

Osier  Report ,  supra ,  note  26,  at  37. 

R.  James,  “Loop  to  Link  Subway  Lines  Could  Cost  $1.2  billion”,  Toronto  Star  (June  24,  1991),  at  A6;  and 

R.  James,  “Pay  Your  Fair  Share  or  Else  Metro  Told”,  Toronto  Star  (March  5,  1994),  at  Al. 

“Legal  Aid:  Memorandum  of  Understanding— 8  September  1994”,  in  Law  Society  of  Upper  Canada,  Special 
Report  of  the  Legal  Aid  Committee  to  Convocation  (Toronto:  1995). 

Law  Society  of  Upper  Canada,  Report  to  Convocation  of  the  Legal  Aid  Committee  (Toronto:  1995),  at  3. 

See  generally  Zemans  and  Monahan,  supra ,  note  64,  at  30;  O.  Lippert  “Legal  Aid  in  Ontario:  What  Went 
Wrong”  (January  1997),  21  Can.  Lawyer  15  at  15-16. 

S. M.  Beck,  Report  of  the  Special  Advisor  to  the  Attorney  General  on  Legal  Aid  (Toronto:  Ministry  of  Attorney, 
December  5,  1995)  [unpublished],  at  2  [hereinafter  Beck  Report ]. 
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On  Friday,  November  24,  1995,  there  was  a  comprehensive  debate  in  Convocation  on 
whether  the  Law  Society  should  continue  to  govern  the  Plan.  In  the  end,  24  benchers  voted 
in  favour  of  keeping  the  plan  and  18  were  opposed.  Some  felt  that  this  was  not  the  right  time 

79 

to  make  a  decision  to  give  back  the  Plan.  David  Scott,  for  example,  stated: 

So  my  sense  really  is  that  there  are  grave  doubts  at  this  moment  as  to  precisely  which  of  these 
courses  we  should  take,  and  if  you  come  to  that  conclusion  then  it  is  obvious  we  should  not  give  it 
back  because  if  we  give  it  back,  it’s  gone  forever  and  there  may  come  a  day  when  we  would 
seriously  regret  giving  it  back.  So  my  feeling  is  it  is  premature  merely  to  say  today  that  we  are  ready 
to  divest  ourselves  of  the  obligations  that  are  associated  with  this  Plan. 

80 

The  result  of  the  decision  by  Convocation  was  that  further  cuts  were  necessary. 

One  significant  change  subsequently  made  to  the  governance  of  the  plan  was  to  radically 
alter  the  composition  of  the  Legal  Aid  Committee  of  the  Law  Society.  Over  the  years,  it  had 
been  a  very  large  committee,  at  one  stage  comprising  30  persons,  a  third  of  whom  were 
appointed  by  the  Cabinet.  In  1989,  Convocation  adopted  a  new  committee  structure  which 
consisted  of  15  members  and  one  student.  Ten  of  the  members  were  to  be  lawyers,  five  of 
whom  were  to  be  benchers  and  five  non-benchers.  Five  members  were  to  be  lay  persons 
appointed  by  the  Cabinet.  The  committee  proposed  by  the  Legal  Aid  Committee  and  adopted 
by  Convocation  in  July  1996  was  a  committee  of  only  eight  members  appointed  by  the  Law 
Society,  the  majority  of  whom  were  to  be  benchers.  The  Legal  Aid  Committee  wanted  a 
more  “focused  stewardship”.  Stephen  Goudge,  then  chair  of  the  Legal  Aid  Committee,  told 
Convocation:84 

We  have  to  create  a  more  board-like  structure  and  the  substance  of  what’s  before  you  is  a 
recommendation  to  do  precisely  that.  It  is  designed  to  replace  a  committee  which  was  the  product  of 
the  good  times,  the  product  of  a  world  where  open-ended  programs  were  the  order  of  the  day.  That’s 
behind  us.  We  don’t  have  that  any  more.  What  we  need  is  to  exercise  our  accountability  responsibly 
and  the  only  way  to  do  that  is  with,  in  effect,  a  board,  a  board  that  is  predominantly  bencher  and 
therefore  can  exercise  the  accountability  that  we  have  to  have...  It  is  absolutely  essential  if  over  the 
next  three  years  we’re  going  to  manage  this  Plan  as  we’ve  undertaken  to  do. 

Convocation  decided  that  no  consultation  with  the  government  on  this  important  change 
was  required.  At  least  one  member  of  Convocation  expressed  concern  about  the  process, 
stating:  “I’m  just  concerned  that  we  haven’t  given  them  the  courtesy  of  letting  them  know  this 


“Law  Society  to  Continue  Running  Legal  Aid  Plan”  (November  1995),  4  Bencher’s  Bulletin  1  at  1. 

Law  Society  of  Upper  Canada,  Transcript  of  the  Proceedings  of  Convocation:  Regular  Convocation,  Vol.  R.5, 
No.  4  (November  24,  1995),  at  71. 

Zemans  and  Monahan,  supra,  note  64,  at  33. 

Law  Society  of  Upper  Canada,  The  Law  Society  Act.  Regulation.  Rules  (Toronto:  1981),  Rule  47. 

Law  Society  of  Upper  Canada,  Manual  (Toronto:  1992),  Rule  47. 

Law  Society  of  Upper  Canada,  Manual  (Toronto:  1996),  Rule  47. 

Law  Society  of  Upper  Canada,  unpublished  transcript  of  Public  Convocation,  July  11,  1996  [hereinafter  LSUC, 
unpublished  transcript],  at  66.  See  also  Law  Society  of  Upper  Canada,  Change  Through  Leadership:  A  Blueprint 
for  Law  Society  Governance  (Toronto:  1996).  This  report  suggested  that  the  general  management  structure  of  the 
Law  Society,  with  its  emphasis  on  many  large  committees,  was  not  effective.  It  recommended  a  policy  of 
“minimalism”  with  respect  to  board  committees— fewer,  smaller,  and  more  accountable. 
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is  what  our  position  is.  If  it’s  shown  as  a  fait  accompli  it  may  show  the  way  we’re  going  to 

deal  with  them  in  the  future”.85  However,  the  future  chair  of  the  Legal  Aid  Committee,  Mary 

86  J 

Eberts,  took  the  position  that 

this  is  our  rule  that  we  are  changing,  and  in  view  of  what  we  believe  to  be  Convocation’s  desire  to 
maintain  our  independence,  we  have  not  asked  permission  from  the  government  to  change  this  rule. 
This  is  our  rule  and  we  are  just  asking  that  we  change  it. 

This  brief  history  of  the  governance  of  the  Ontario  Legal  Aid  Plan  by  the  Law  Society 
shows  that  if  one  simply  looked  at  the  Legal  Aid  Act  in  1997  and  compared  it  with  the  original 
1966  Act,  one  would  conclude  that  very  little  had  changed,  but  of  course,  that  would  be 
incorrect.  The  clinics  are  not  mentioned  in  the  legislation.  Moreover,  the  imposition  of  a  cap 
has  fundamentally  changed  the  nature  of  the  operation  and  has  led  to  a  rethinking  of  how  legal 
aid  should  be  delivered  and  who  should  run  the  plan.  The  capping  of  legal  aid  funding  has 
resulted  in  a  diminution  of  coverage  under  the  Plan.  We  turn  now  to  look  at  how  other 
jurisdictions  have  faced  these  issues. 

3.  GOVERNANCE  OF  LEGAL  AID  IN  OTHER  JURISDICTIONS 
(a)  England 

As  in  Ontario,  England  has  experienced  significant  increases  in  the  cost  of  legal  aid.  Costs 
increased  from  £100  million  in  1979-80  to  £400  million  in  1986-87. 88  In  1987,  the  government 
decided  to  transfer  the  governance  of  legal  aid  from  the  Law  Society  to  a  new  independent 
board,  the  Legal  Aid  Board.  The  Lord  Chancellor’s  1987  White  Paper  proposing  the  changes 
stated:  “The  Government  is  determined  to  ensure  that  legal  aid  is  provided  efficiently  and 
effectively,  and  that  it  gives  the  best  possible  value  for  the  money  spent”.  The  change  was 

90 

implemented  by  the  Legal  Aid  Act  1988.  Legal  aid  in  civil  matters  had  originally  been  given 
to  the  Law  Society  in  1949  following  the  Rushcliffe  Report  of  1945.  Criminal  matters 
were,  however,  handled  directly  by  the  courts  and  were  the  responsibility  of  the  Home 
Secretary,  unlike  civil  legal  aid  where  it  was  the  Lord  Chancellor  to  whom  the  Law  Society 
reported.  Responsibility  for  criminal  legal  aid  was  transferred  to  the  Lord  Chancellor’s  office 


LSUC  unpublished  transcript,  supra ,  note  84,  at  68.  This  approach  can  be  contrasted  with  an  earlier  decision  to 
reduce  the  size  of  the  Legal  Aid  Committee.  In  1988,  a  Sub-committee  of  the  Legal  Aid  Committee 
recommended  reducing  its  size  from  25  to  16  members.  On  that  occasion,  the  Attorney  General  was  consulted, 
and  indicated  approval  for  the  change.  See  Ontario  Legal  Aid  Plan,  Annual  Report  1989  (Toronto:  Law  Society 
of  Upper  Canada,  1989),  at  14. 

LSUC  unpublished  transcript,  supra,  note  84,  at  57. 

Zemans  and  Monahan,  supra,  note  64,  at  38-39. 

U.K.,  Lord  Chancellor’s  Department,  Legal  Aid  in  England  and  Wales:  A  New  Framework  (London:  HMSO, 
1987),  at  1  [hereinafter  White  Paper  1987]. 

Ibid. ,  at  1 . 


Legal  Aid  Act  1988  (U.K.),  c.  34. 

Legal  Aid  and  Advice  Act,  1949,  supra,  note  4. 

Report  of  the  Committee  on  Legal  Aid  and  Advice  in  England  and  Wales,  supra,  note  5. 


U.K.  Secretary  of  State  for  the  Home  Office,  Report  of  the  Departmental  Committee  on  Legal  Aid  in  Criminal 
Proceedings  (London:  HMSO,  1966),  at  4-15  [hereinafter  Widgery  Report ]. 
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in  1980,  and  in  the  case  of  higher  courts  is  still  dealt  with  by  the  courts  themselves,  assisted  by 
the  Lord  Chancellor’s  Department.  A  judicare  system  is  used  for  civil  and  criminal  trials. 

The  new  Board  was  to  consist  of  no  fewer  than  11  and  no  more  than  17  members 
appointed  by  the  Lord  Chancellor.  The  Law  Society’s  influence  on  the  new  board  was 
restricted  to  two  solicitors  appointed  after  consultation  with  the  Law  Society.95  There  were 
also  to  be  at  least  two  barristers.96  The  legislation  specified  that  “in  appointing  persons  to  be 
members  of  the  Board  the  Lord  Chancellor  shall  have  regard  to  the  desirability  of  securing  that 
the  Board  includes  persons  having  expertise  in  or  knowledge  of  (a)  the  provision  of  legal 
services;  (b)  the  work  of  the  courts  and  social  conditions;  and  (c)  management”97  The  board’s 
membership  has  generally  been  12  or  13,  since  the  first  chairman  had  strong  views  about  not 
creating  too  unwieldy  a  body.  There  has  always  been  a  large  number  of  persons  with  a 
business  background.  Six  of  the  original  12  appointees  had  such  a  background.  Three  of  the 

98 

current  members  of  the  board  are  drawn  from  the  plan’s  senior  managers. 

There  have  been  recent  proposals  to  change  the  legal  aid  system  in  England.  The  Lord 
Chancellor  produced  a  White  Paper  in  June  1996,  Striking  the  Balance,  advocating  what  he 
described  as  “radical  but  balanced  reforms”.  Costs  had  continued  to  rise.  In  1985-86  the  cost 
of  legal  aid  was  a  little  over  £300  million.  In  1995-96  it  had  risen  to  £1.4  billion.100  The  White 
Paper  proposed  to  limit  expenditures  to  a  fixed  budget101— similar  to  what  had  taken  place  in 
Ontario— and  to  seek  a  new  way  of  delivering  legal  aid.  “Most  public  services,  including  the 
courts”,  the  Lord  Chancellor  stated,  “are  now  subject  to  the  discipline  of  fixed  budgets”.  A 
major  thrust  in  the  report  was  for  the  Legal  Aid  Board  to  enter  into  block  contracts.  The  report 
outlined  the  government’s  proposals  “for  buying  most  legally-aided  services  through  contracts 
with  solicitors’  firms  and  advice  agencies”.  04  “Solicitors  and  barristers  in  private  practice,” 
the  report  stated,  would  “continue  to  play  the  largest  role”  in  the  delivery  of  legal  services 
under  the  plan.105  All  contracts  would  cover  “quality  standards”  and  “agreed  prices  covering 
all  the  necessary  services”106  and  there  would  be  “an  element  of  competition  in  the  contracting 


94 

95 

96 

97 

98 

99 

100 
101 
102 

103 

104 

105 

106 


Legal  Aid  Act,  1988,  supra ,  note  90,  s.  3.  See  generally  Roger  Smith,  “  You  are  Not  Alone:  Legal  Aid  in  England 
and  Wales”,  in  F.H.  Zemans,  P.J.  Monahan  and  A.  Thomas  (eds.).  Report  on  Legal  Aid  in  Ontario:  Background 
Papers  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy, 
1997). 
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Smith,  supra,  note  94. 

U.K.  Lord  Chancellor’s  Department,  Striking  the  Balance:  The  Future  of  Legal  Aid  in  England  and  Wales, 
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arrangements”.  Contracts  were  proposed  because,  according  to  the  Lord  Chancellor: 
“Controlling  costs  by  limiting  lawyers’  fees  has  not  proved  particularly  effective  in  the  past.  In 
fact,  in  some  ways  the  current  scheme  gives  the  highest  rewards  to  lawyers  who  do  more  work 
than  is  necessary”.  The  proposed  system,  the  report  stated,  would  “help  to  control  total 
spending  and  target  priority  areas  and  [would]  enable  the  Legal  Aid  Board  to  insist  on 
efficiency,  effectiveness  and  quality  in  selecting  providers”.109  Entering  into  contracts  was  to 
start  immediately,  the  Lord  Chancellor  stated.11 

No  change  in  the  structure  of  the  Legal  Aid  Board  was  recommended  by  the  Lord 
Chancellor’s  report.  The  government  obviously  felt  that  with  adequate  direction  from  the  Lord 
Chancellor’s  office,  through  regulations111  and  directions,112  it  could  achieve  the  objectives  set 
by  the  government.  Roger  Smith,  a  knowledgeable  commentator  on  legal  aid  in  England, 
recently  observed  that  “the  creation  of  the  Legal  Aid  Board  has,  overall,  been  a  tremendous 
success”, 11 J  He  noted  that  the  board  overhauled  the  administration  that  it  inherited  and 
introduced  modem  management  techniques.114  It  has  identified  performance  targets  and 
published  its  results  against  those  targets.  It  maintained  the  15  areas  that  were  previously  used, 
but  reduced  their  autonomy.  It  remains  to  be  seen  what  the  new  Labour  government  will 
propose  with  respect  to  legal  aid  services.  Roger  Smith  notes  that  they  have  said  that  the 
service  will  not  be  “a  salaried  public  legal  service  but  one  in  which  a  range  of  services  is 
offered  by  independent  providers”.115  This  indicates  that  drastic  changes  are  unlikely. 

(b)  Canada 

All  Canadian  jurisdictions  have  faced  increasing  legal  aid  costs  and  have  sought  ways  to 
control  those  costs  through  capping,  delivery  of  services,  and  governance.  In  this  paper  we  are 
particularly  concerned  with  issues  of  governance,  but  there  would  seem  to  be  a  relationship 
between  governance  and  delivery  models.  The  analysis  of  governance  in  the  following  sections 
is  done  by  grouping  together  similar  delivery  systems. 

(i)  Alberta  and  New  Brunswick 

In  Ontario,  Alberta,  and  New  Brunswick,  legal  aid  is  run  by  the  law  societies.  Is  it 
coincidental  that  these  three  jurisdictions  rely  overwhelmingly  on  private  lawyers  for  the 
delivery  of  most  legal  aid  services?  The  majority  of  lawyers  probably  believe  that  the  judicare 
system  is  better  than  a  staff  model.  Ontario  also  has  a  clinic  system,  but  as  we  have  seen,  it  is 
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protected  in  various  ways  from  interference  by  the  Legal  Aid  Committee  of  the  Law  Society 
and  by  Convocation. 

a .  Alberta 

Unlike  almost  all  other  provinces,  there  is  no  separate  legal  aid  legislation  in  Alberta. 

Instead,  provision  for  legal  assistance  for  the  poor  is  made  in  the  Legal  Profession  Act  which 

provided  through  a  1970  amendment  for  an  “agreement  respecting  the  operation  by  the  Society 

of  a  plan  to  provide  legal  aid  to  persons  in  need  of  it  in  civil  matters  or  criminal  matters  or 

both”.116  It  is  the  benchers  who  under  the  Act  make  the  rales  respecting  the  operation  of  the 

plan,  appoint  its  director,  control  the  finances,  and  establish  the  board  to  administer  the  plan. 

In  practice,  however,  the  plan  is  ran  by  a  board  set  up  as  a  nonprofit  corporation,  the  Legal 

Aid  Society,  which  reports  to  the  Law  Society  and  the  Attorney  General.  The  Law  Society, 

under  a  1979  agreement  with  the  Attorney  General,  has  delegated  the  administration  to  the 

Legal  Aid  Society.117  Thus,  the  Legal  Aid  Society  has  substantially  more  independence  from 

the  Law  Society  than  in  the  Ontario  system.  Indeed,  it  is  similar  to  the  model  proposed  by 

Justice  Osier.  It  is  still  tied  to  the  Law  Society,  however,  because  it  “acts  within  rales 

1 1 8 

established  and  amended  from  time  to  time  by  the  Benchers  of  the  Law  Society  of  Alberta” . 
Major  changes  in  policy,  however,  would  require  government  approval. 

The  composition  of  the  board  is  not  set  out  in  the  Act  or  the  regulations  but  is  agreed  upon 
between  the  government  and  the  Law  Society.  The  Act  simply  says  that  the  agreement 
between  the  Law  Society  and  the  government  may  provide  for  “the  establishment  of  a 
board... to  administer  the  plan  consisting  of  persons  nominated  by  the  Attorney  General  and  by 
the  Benchers”.119  “The  membership  of  the  Board”,  according  to  a  1995  survey,  “is  normally 
made  up  of  12  lawyers  and  three  non-lawyers”.  Two  members  are  named  by  the  Law  Society, 
two  by  the  Attorney  General,  one  by  the  government  of  Canada,  and  ten  are  selected  jointly  by 
the  Law  Society  and  the  Attorney  General.  Alberta  has  been  running  a  pure  judicare  system 
from  the  beginning  of  the  plan.  An  important  pilot  project  was  commenced  in  1993  using  staff 
lawyers  to  deliver  services  to  young  persons  in  Edmonton  and  Calgary.  The  project  grew 
out  of  a  1988  report  by  a  task  force  set  ujd  by  the  Attorney  General  of  Alberta  which  had 
recommended  greater  use  of  staff  lawyers."  An  evaluation  completed  in  August  1996  found 
that  compared  to  the  judicare  model  the  staff  system  used  for  these  purposes  not  only  saved 
money  but  had  other  advantages  over  the  judicare  model  while  not  affecting  the  quality  of 
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service.  The  study  recommended  that  it  be  continued  permanently,  and  the  Law  Society 

S  24 

agreed.  The  success  of  the  pilot  project  may  lead  to  greater  use  of  staff  lawyers  throughout 

the  province. 

b.  New  Brunswick 

The  New  Brunswick  Barristers’  Society  controls  legal  aid  in  that  province.  The  Legal  Aid 
Act  provides  that  the  Society  “may  appoint  a  standing  committee  on  legal  aid,  to  be  known  as 
the  Legal  Aid  Committee,  consisting  of  not  less  than  five  members  of  the  Barristers’  Society, 
to  advise  the  Provincial  Director  on  matters  of  administrative  policy  and  on  matters  of  law  and 
to  perform  such  other  functions  as  are  assigned  by  this  Act  and  the  regulations”.  As  in 
Ontario,  the  Society  appoints  the  Director,  subject  to  the  approval  of  the  Minister  of  Justice.126 
And  as  in  the  Ontario  legislation,  provision  is  made  for  an  advisory  committee  to  the  Minister 
of  Justice  appointed  by  the  Cabinet.  The  plan  is  almost  entirely  devoted  to  criminal  cases. 
An  accused  granted  legal  aid  can  choose  a  lawyer  on  the  panel  from  the  judicial  district— there 
are  a  total  of  eight  districts— in  which  the  case  is  to  be  heard.  Legal  aid  in  domestic  cases  and 

129 

in  landlord  and  tenant  matters  is  handled  directly  through  the  Department  of  Justice. 

(ii)  Nova  Scotia,  Saskatchewan,  and  Prince  Edward  Island 

Three  provinces,  Nova  Scotia,  Saskatchewan,  and  Prince  Edward  Island,  have  almost 

pure  staff  models. 

a.  Nova  Scotia 

Nova  Scotia  introduced  a  staff  model  for  legal  aid  on  an  experimental  basis  in  1971.  An 
agreement  that  year  between  the  province  and  the  Nova  Scotia  Barristers’  Society  established 
Nova  Scotia  Legal  Aid,  to  be  run  by  the  Barristers’  Society.  It  provided  for  staff  lawyers 
working  in  a  network  of  community  law  offices  throughout  the  province.  It  also  appeared  to 
contemplate  the  use  of  private  lawyers,  but  apparently  the  “local  Bars  either  ignored  or 
campaigned  against  [Nova  Scotia  Legal  Aid]”  and  so  the  staff  model  was  virtually 
unopposed.  Two  subsequent  evaluations  of  legal  aid  in  the  province  have  recommended  that 
the  staff  model  be  continued.  One  study  in  1976  concluded  that  the  experiment  had  been  an 


123 


124 

125 

126 
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Department  of  Justice  (Halifax:  N.S.  Legal  Aid  Commission,  1996),  at  12. 
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“unqualified  success”.  As  a  result,  the  present  Legal  Aid  Act  was  passed  in  1977.  A 
recent  evaluation  in  April  1996  by  a  committee  of  nine  persons,  which  included  several  judges, 
the  executive  director  of  the  Barristers’  Society,  and  several  other  lawyers,  was  also  laudatory, 
stating:  “The  staff  lawyer  model  through  which  legal  aid  is  delivered  in  Nova  Scotia  serves  the 
province  well,  and  we  recommend  this  approach  be  continued.  Clients  receive  effective 
service  from  a  dedicated  and  capable  group  of  people”.  ‘  They  made  a  number  of  suggestions 
for  improvement.  One  dealt  with  the  composition  of  the  present  Commission,  suggesting  that  it 
should  not  be  dominated  by  members  of  the  bar.  The  Commission  currently  consists  of  17 
members  appointed  by  the  government,  seven  of  whom  are  selected  from  persons  nominated 
by  the  Barristers’  Society.  ~  The  1996  Committee  recommended  that  the  Commission  be 
drawn  from  three  constituencies— the  clients  as  users  of  legal  aid,  the  bar  as  service  providers, 
and  the  government  as  funder.  The  Committee  also  recommended  that  there  should  be  a 
“mechanism  for  assessing  performance  against  established  objectives...  includ[ing]  the 

138 

performance  of  the  service  as  a  whole  and  the  performance  of  individual  lawyers”. 

b.  Saskatchewan 

Saskatchewan  enacted  the  Community  Legal  Services  Act  in  1974,  following  a  report  by 
Roger  Carter  who  had  recommended  an  11 -member  statutory  Legal  Aid  Committee,  operating 
through  elected  local  area  boards.140  The  government  adopted  his  concept  of  a  mixed  delivery 
system  of  staff,  private  bar,  and  paralegals.  He  wanted  “healthy  competition  to  keep  service 
quality  high”.141  Because  of  concern  over  costs,  however,  the  use  of  private  lawyers  declined. 
A  new  law  in  1983  virtually  eliminated  the  use  of  private  lawyers  through  a  provision  that 
stated  that  except  for  cases  where  the  minimum  penalty  is  life  imprisonment  (murder  and 
treason),  “all  legal  services  under  this  Act  shall  be  rendered  by  employees  of  the  commission 
except  where  in  the  opinion  of  the  commission  it  would  be  impossible  or  improper  for  those 
employees  to  provide  the  legal  services”.  There  would  be  cases,  for  example,  where  the 
staff  had  a  conflict  of  interest  and  so  the  cases  would  have  to  be  handled  by  the  private  bar. 
The  1983  Act  also  gave  the  Legal  Aid  Commission  the  responsibility  for  direct  delivery  of 
legal  services,  replacing  the  area  boards  created  by  the  1974  Act.  Amendments  to  the  Act 
were  made  in  1989  to  eliminate  the  section  which  had  made  it  difficult  for  the  Commission  to 
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use  outside  lawyers.143  Today,  however,  almost  all  legal  aid  is  handled  through  staff  lawyers 
as  a  matter  of  policy.144  The  composition  of  the  Commission  has  changed  over  the  years, 
although  the  number  of  members  consistently  remained  at  eleven.  In  the  1974  Act  there  was 
no  requirement  that  non-lawyers  be  appointed  to  the  Commission.  The  1983  Act,  however, 
required  that  four  of  the  persons  appointed  by  the  government  be  non-lawyers.145 

There  were  modest  changes  to  the  Commission’s  membership  in  the  1989  amendments 
and  as  a  result  it  now  consists  of  six  persons  appointed  by  the  government,  of  whom  four  must 
be  non-lawyers,  two  persons  nominated  by  the  Law  Society,  two  provincial  employees,  and 
one  lawyer  nominated  by  the  federal  Department  of  Justice.146 

c.  Prince  Edward  Island 

Legislation  was  enacted  in  1973  to  introduce  a  judicare  legal  aid  system,  but  the 
legislation  was  never  proclaimed.147  Legal  aid  is  managed  by  the  Attorney  General’s 
Department  by  four  staff  lawyers  who  handle  over  90  percent  of  the  criminal  caseload  and 

1 48 

about  75  percent  of  the  family  law  work. 

(ili)  British  Columbia,  Manitoba,  and  Quebec 
We  next  look  at  jurisdictions  that  have  a  mixed  system  of  judicare  and  staff  lawyers. 
a, .  British  Columbia 

Of  all  the  provinces,  British  Columbia  presents  the  most  complex  picture  of  changes  to  the 
legal  aid  system,  in  part  reflecting  the  political  changes  in  government  in  British  Columbia 
over  the  years.  A  senior  administrator  with  the  B.C.  Legal  Services  Society  recently  stated:149 

All  legal  aid  plans  are  facing  degrees  of  crisis.  Legal  aid  in  British  Columbia  has  been  through  a 
variety  of  them  over  the  last  5  years:  two  withdrawals  of  service  by  the  private  bar,  a  complete 
turnover  of  management  staff  and  two  executive  directors,  three  complete  turnovers  of  the  Board  of 
Directors,  six  management  and  operations  reviews,  two  restructured  tariffs,  and  new  information 
system— to  mention  only  a  few  highlights! 

The  present  nonprofit  corporation,  the  Legal  Services  Society,  was  established  in  1979  by 
the  Legal  Services  Society  Act.150  The  Act  merged  two  bodies,  the  Legal  Aid  Society  and  the 
Legal  Services  Commission.  The  Legal  Aid  Society,  run  by  the  Law  Society  since  1970,  had 
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used  a  judicare  model  with  funding  provided  by  the  government  and  the  Law  Foundation.151 
The  Legal  Services  Commission  had  been  established  in  1975  to  channel  government  funds  to 
worthwhile  legal  aid  projects.  It  provided  the  funds  for  the  Legal  Aid  Society’s  judicare 
system,  and  fostered  the  creation  of  the  type  of  community  clinics  that  were  at  the  time  also 
being  developed  in  Ontario.  It  was  run  by  only  five  members,  two  appointed  by  the 
government,  two  by  the  Law  Society  and  one  by  the  government  after  consultation  with  the 

153 

federal  government. 

The  creation  of  the  Legal  Services  Society  in  1979  brought  most  publicly  funded  legal 
services  programs  under  one  governance  roof.  Its  board  was  to  consist  of  14  directors,  seven 
of  whom  were  appointed  by  the  government  and  seven  by  the  Law  Society  after  consultation 
with  the  British  Columbia  branch  of  the  Canadian  Bar  Association.  At  least  two  of  the  seven 
persons  appointed  by  the  government  and  the  Law  Society  had  to  be  non-lawyers.154  The  board 
had  increased  in  size,  but  the  legislation  provided  for  an  executive  committee  of  not  more  than 
five  persons.155  The  Society  operated  through  18  branch  offices  offering  judicare  and  29 
community-based  centres,  14  of  which  were  native  community  centres.  Criminal  cases  and 
family  and  immigration  law  matters  were  primarily  handled  by  lawyers  in  private  practice 
under  the  tariff  system.  Civil  and  administrative  poverty  law  services  were  handled  by  staff 
lawyers,  with  a  limited  amount  of  work  by  the  private  bar  on  a  pro  bono  basis.156 

A  provincially  sponsored  study  of  legal  services  in  1992,  the  Agg  Report,  recommended 
greater  use  of  staff  lawyers  in  criminal  and  family  law  matters.  “Instead  of  slicing  the  system 
as  we  do  now,”  the  report  stated,  “criminal  and  family  to  the  tariff,  civil  to  staff— we  should 
determine  the  mixes  of  staff  and  tariff  services,  in  what  sequences,  and  with  what  working 
relationships  will  deliver  the  best,  most  accessible,  most  timely  service  to  clients”.  The 
government  accepted  the  concept  and  planned  to  transfer  50  percent  of  criminal  and  family  law 
from  the  private  bar  to  staff  lawyers  employed  by  the  Society  and  its  funded  agencies. 
However,  those  doing  legal  aid  tariff  work  withdrew  their  services  and  the  result  was  that  the 
government  backed  down  and  instead  of  the  planned  180  staff  legal  positions  only  90  were 
created.  (A  withdrawal  of  services  had  also  been  successful  a  few  years  earlier,  causing  the 
legal  aid  tariff  to  double.)  Today,  about  85  percent  of  legal  aid  work  in  tariff  law  areas  is  done 
by  the  private  bar.159 

The  Agg  Report  also  recommended  that  the  board  be  restructured  to  provide  for  greater 
integration  of  the  work  of  judicare  and  the  community  aspects  of  legal  aid.  It  recommended 
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“one-stop”  service  for  all  parts  of  the  delivery  of  services  from  information  and  duty  counsel 
to  intake  and  eligibility  determination  for  lawyer  services.160  In  1995,  the  Act  was  amended  to 
ensure  greater  representation  on  the  board  of  the  community  clinics.161  There  are  now  15 
persons  on  the  board,  divided  equally  between  government  appointees,  Law  Society 
appointees,  and  community  clinic  appointees.  The  latter  five  consist  of  two  persons 
appointed  by  the  Association  of  Community  Law  Offices,  two  from  the  Native  Community 
Law  Offices,  and  one  appointed  by  the  other  four  community  appointees.  One  other  significant 
change  in  the  1995  amendments  was  to  provide  that  the  Society  may  not  incur  any  deficit 
without  the  express  written  consent  of  the  Attorney  General  and  Minister  of  Finance. 

Because  of  continuing  cost  increases— from  $42  million  in  1990-91  to  $102  million  in 
1995-96  —both  the  government  and  the  Society  asked  the  B.C.  Auditor  General  to  examine 
certain  aspects  of  the  Society’s  operations.  Its  very  thorough  and  enlightening  management 
review,  published  in  December  1996,  concluded  that  both  the  governance  and  the 
accountability  arrangements  between  the  two  parties  required  rethinking.  The  report  states  with 
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respect  to  governance: 

We  believe  that  the  existing  process  is  lacking  in  the  areas  of  control  and  direction.  Government  first 
of  all  needs  to  develop  a  governance  model  that  appropriately  reflects  its  responsibility  for  seeing 
that  public  policy  is  carried  out.  To  do  this  the  government  needs  to  reassess  its  relationship  with, 
and  responsibility  for,  the  board  of  directors  and  the  means  by  which  it  provides  direction  to  the 
board. 

The  review  questioned,  the  way  that  the  board  of  the  Society  was  appointed.165  The 
government,  it  observed,  appoints  only  one-third  of  the  board,  whereas  for  all  Crown 
corporations  in  British  Columbia  it  appoints  the  majority  of  the  directors.  The  question  is 
asked:  “Can  government  hold  the  board  effectively  to  account  when  it  does  not  have  control 
over  the  appointment  (and  removal)  of  the  majority  of  its  members?”166  The  Auditor  General’s 
review  suggested  that  it  could  not,  stating  that  “the  current  arrangements  are  not  working 
because  there  are  no  real  consequences  for  those  involved  in  the  governance  of  the  Society  as 
to  the  success  or  failure  of  its  operations”.  The  review  suggested  that  the  government  explore 
changing  the  existing  arrangements  to  allow  the  government  to  appoint  the  majority  of  the 
board.  There  should,  however,  be  “proper  checks  on  the  government’s  exercise  of  its 
appointment  and  removal  powers”.  The  review  stated:  “Appointments  for  governing  officials 
should  be  made  for  multi-year,  fixed  terms,  subject  to  stringent  conditions  with  respect  to 
removal.  Consideration  might  also  be  given  to  involving  legal  aid  stakeholders  and  the 
Legislative  Assembly  in  the  appointment  process”.  Another  recommendation  is  to  work  out 
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more  formal  ways  in  which  the  government  can  give  greater  public  policy  direction  (as  distinct 

1 67 

from  operational  decision-making)  to  the  Society,  such  as  memoranda  of  understanding. 

1 68 

With  respect  to  accountability  the  report  states: 

The  Society  needs  to  establish  and  report  its  strategic  goals,  intended  results,  performance  measures 

and  targets,  and  actual  results.  Ideally,  accountability  will  focus  on  organizational  and  program 

results  as  well  as  financial  results. 

The  present  accountability  arrangement  is  tied  primarily  to  financial  management 
arrangements.  The  review  states:  “We  think  it  is  time  for  the  Society  to  focus  on  reporting  its 
organizational  and  program  results,  as  well  as  its  financial  results”.169  There  should  be  an 
explicit  “mission  statement”  and  the  establishment  of  performance  measures  to  assess 
progress.  The  report  observes:  “Setting  appropriate  targets  for  the  key  performance  measures 
and  comparing  actual  performance  to  those  targets  together  provide  a  good  means  of 
measuring  progress  and  assessing  management  performance”.170 

b.  Manitoba 

Manitoba  offers  a  mixed  system,  with  the  clients  given  a  choice  between  the  two  models. 
As  a  result,  the  45  staff  lawyers  do  about  30  percent  of  the  legal  aid  work,  with  private 
lawyers  doing  the  balance.  The  number  of  staff  lawyers  may  increase  following  a  recent 
favourable  evaluation  which  recommended  expanding  the  duty  counsel  system,  which  is 
mainly  handled  by  staff  lawyers.  An  evaluation  of  the  use  of  paralegals  in  remote  northern 
communities  also  recommended  expanding  their  use.  As  in  England,  Manitoba  has 
experimented  with  a  block  contracting  system,  particularly  for  young  offender  cases.174 

A  statutory  legal  aid  scheme  was  first  enacted  in  1971. 17  The  existing  legislation 
continues  the  Legal  Aid  Services  Society  of  Manitoba.  The  12-member  board  is  appointed  by 
the  government.  Three  of  the  12  are  drawn  from  a  list  of  seven  lawyers  selected  by  the  Law 
Society,  one  is  a  lawyer  employed  by  the  Legal  Aid  Services  Society,  one  is  a  person 
nominated  by  the  federal  government,  and  seven  others  are  chosen  by  the  government.  Four  of 
the  seven  must  be  non-lawyers.  Historically,  the  lay  members  and  the  other  non-designated 
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positions  are  persons  with  political  ties  to  the  government.  The  renewable  term  of  office  is 
only  one  year,  which  gives  the  government  a  strong  voice  in  the  make-up  of  the  board. 

c.  Quebec 

Like  Manitoba,  Quebec  has  a  mixed  system,  giving  the  client  the  choice  of  a  staff  lawyer 
or  a  privately  retained  lawyer.  The  proportion  of  clients  that  choose  a  staff  lawyer  is  greater 
than  in  Manitoba,  but  it  has  steadily  declined  over  the  years.  In  1975-76,  almost  80  percent  of 
clients  in  Quebec  chose  a  staff  lawyer,  whereas  in  1994-95  a  little  over  50  percent  made  that 
choice.  There  are  significant  variations  from  area  to  area.  The  mixed  model  allows  for  a 
measure  of  competition  in  the  delivery  of  legal  aid  services,  a  technique  supported  by  Roderick 
Macdonald  in  a  1991  report  to  the  Quebec  Minister  of  Justice  on  access  to  justice  in 
Quebec.  The  Quebec  government,  like  all  other  governments  in  Canada,  has  been 
concerned  about  the  rising  cost  of  legal  aid  and  favours  greater  use  of  staff  lawyers.  Proposed 
changes,  such  as  requiring  that  a  legal  aid  centre  be  restricted  to  using  staff  lawyers  when  it  is 
going  over  its  budget,  were  objected  to  by  the  bar  and  others,  but  an  important  amendment 
was  passed  in  1996  which  allows  the  government  to  decide,  “considering  the  imperatives  of 
sound  management  of  public  legal  aid  funds”,  that  some  types  of  legal  services  will  be 
temporarily  or  permanently  provided  by  staff  lawyers  or  private  practitioners.  The  decisions 
will  be  made  on  a  case-by-case  basis.  “Financial  imperatives”,  write  Fremont  and  Parent  in  a 
recent  paper,  “might  very  well  force  the  government  to  get  to  the  same  point  where  it  was 
originally  set  to  go:  to  determine  that  some  categories  of  services  will  be  exclusively  delivered 
by  a  staffed  system”.181 

The  Legal  Aid  Act  covers  legal  aid  in  the  province.  There  is  a  legal  services  agency 
called  the  “Commission  des  services  juridiques”  which  runs  the  plan.  No  restriction  on  who 
may  be  chosen  to  be  members  of  the  Commission  is  contained  in  the  Act  or  the  regulations, 
but  the  Act  states  that  the  Commission  is  to  consist  of  “twelve  members  chosen  from  those 
groups  of  persons  who  because  of  their  activities  are  likely  to  contribute  to  the  study  and 
solution  of  the  legal  problems  of  the  underprivileged  and  appointed  by  the  [government]  after 
consultation  with  these  groups”.  A  full-time  chair  and  vice-chair  are  chosen  by  the 
government  from  the  12  members.  In  addition  to  the  12  members,  the  Deputy  Ministers  of 
Justice  and  Social  Affairs  or  their  delegates  are  non-voting  members  of  the  Commission.  The 
members  are  appointed  for  renewable  three-year  terms.  The  chair  and  the  vice-chair  have  a 
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Shrunk  the  Legal  Aid  System  (Montreal:  Centre  de  recherche  en  droit  public,  University  of  Montreal,  September 
5,  1996)  (preliminary  version  for  discussion  purposes),  at  12-13.  See  also  generally  J.  Fremont,  Reassessing  the 
Mixed  Legal  Aid  Model  in  Quebec,  paper  prepared  for  the  International  Conference  on  Legal  Aid  (The  Hague 
and  Amsterdam,  Netherlands:  April  1994)  [unpublished]. 
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large  measure  of  independence  in  that  they  may  be  appointed  for  a  period  up  to  ten  years 

°  1 84 

which  “once  fixed  [may]  not  be  reduced”. 

Legal  aid  services  are  administered  “by  regional  legal  aid  corporations  established  by  the 
Commission  for  each  of  the  regions  determined  by  it,  taking  into  account  the  existing 
administrative  divisions  and  judicial  districts”.  In  1995,  there  were  11  regional  and  two  local 
corporations,  each  of  which  had  its  own  12-member  unremunerated  board.  Each  board  has  a 
five-member  administrative  or  executive  committee,  which  includes  the  chair  of  the  regional 
corporation,  the  full-time  general  manager,  and  three  members  of  the  board.  The  regional 
structure  found  in  Quebec  and  in  most  other  provinces  will  be  discussed  below. 

(iv)  Governance  in  Other  Provinces  and  Territories 

a.  Newfoundland 

Newfoundland  also  has  a  mixed  system,  but  for  financial  reasons  it  has  restricted  some 
matters  to  staff  lawyers,  and  as  a  result  over  80  percent  of  cases  are  handled  by  staff.  There 
is  a  seven-member  legal  aid  board  under  the  1975  Legal  Aid  Act,  appointed  for  renewable  two- 
year  periods.  Five  of  the  members  are  appointed  by  the  government,  three  of  whom  are 
from  a  list  submitted  by  the  Law  Society.  The  other  two  members  of  the  board  are  the  Deputy 
Minister  of  Justice  and  the  Provincial  Director  of  Legal  Aid. 

b.  Yukon  and  Northwest  Territories 

Both  these  thinly  populated  northern  jurisdictions  use  a  range  of  delivery  systems.  The 
Yukon  uses  a  judicare  system,  a  contract  system  using  private  lawyers,  and  staff  lawyers.190 
The  Northwest  Territories  uses  judicare,  clinics,  and  staff  lawyers.191  Neither  provides  a  full 
choice  of  counsel.  The  Yukon  does  not  give  a  person  a  choice  of  counsel  except  where  the 
minimum  sentence  is  life  imprisonment,  that  is,  for  murder  and  treason.  The  Northwest 
Territories  gives  a  choice  of  counsel  for  a  somewhat  wider  group  of  offences,  that  is,  those 
where  the  maximum  (as  distinguished  from  the  minimum)  sentence  is  life,  which  would 
therefore  include  offences  such  as  robbery  and  manslaughter.  In  the  Northwest  Territories  the 
cases  are  assigned  on  a  rotational  basis  to  those  on  the  legal  aid  jDanel,  unless  the  administrator 
is  of  the  opinion  that  the  circumstances  require  another  counsel.  9 


184 

185 

186 

187 

188 

189 

190 

191 

192 

193 


Ibid. ,  s.  13. 

Ibid.,  s.  13. 

Statistics  Canada,  Description  of  Operations ,  supra,  note  120,  “Quebec”,  at  91,  and  Legal  Aid  Act,  supra, 
note  182,  ss.  35,  36. 

Legal  Aid  Act,  ibid.,  s.  40. 

Statistics  Canada,  Description  of  Operations ,  supra,  note  120,  “Newfoundland”,  at  4,  6. 

See  now  Legal  Aid  Act,  R.S.N.  1990,  c.  L-ll,  s.  3. 

Statistics  Canada,  Description  of  Operations,  supra,  note  120,  “Yukon  Territory”,  at  5-6. 

Ibid.,  “Northwest  Territories”,  at  3-6. 

Ibid.,  “Yukon  Territory”,  at  6. 

Legal  Services  Act,  R.S.N.W.T.  1988,  c.  L-4,  s.  40. 


Ibid.,  s.  37. 


194 


1042 


There  is  an  eight-person  legal  aid  board  in  the  Yukon,  provided  for  in  the  1986  Legal 

195  ° 

Services  Society  Act.  The  government  appoints  three  persons  nominated  by  the  Law  Society, 
one  person  nominated  by  the  federal  government,  and  four  other  persons,  at  least  three  of 
whom  are  not  to  be  lawyers.  There  are  ten  members  of  the  Northwest  Territories  Legal 
Service  Board  established  under  the  1979  Legal  Services  Ordinance,  now  the  Legal  Services 
Act.196  The  ten  members  appointed  by  the  government  consist  of  one  lawyer  nominated  by  the 
Law  Society,  one  member  of  the  public  service,  a  lay  person  who  is  not  a  public  servant,  the 
executive  director  of  the  board,  and  a  person  appointed  by  each  of  the  five  regional  legal 
services  committees. 

(c)  Australia 

A  thorough  analysis  of  legal  aid  in  Australia  can  be  found  in  David  Crerar’s  very  helpful 
study,  which  is  to  be  appended  to  the  Legal  Aid  Review’s  report.  Only  a  brief  description, 
drawn  from  his  paper,  will  be  attempted  here. 

Australia  has  achieved  much  greater  uniformity  in  the  structure  and  administration  of  the 
legal  aid  schemes  than  Canada.  The  principal  reason  for  this  is  that  the  federal  government  has 
provided  very  significant  funding  to  the  states  and,  like  the  federal  contribution  to  health  care 
in  Canada,  can  exert  considerable  influence  on  the  way  legal  aid  is  administered.  In  Australia, 
federal  contributions  have  generally  represented  about  double  the  state  contributions.  In 
Canada,  the  federal  contribution  has  been  significantly  less,  and  moreover,  federal  funding 
began  after  a  number  of  provinces  had  already  established  their  plans.  As  in  Canada,  there  is  a 
research  and  policy  capacity  in  the  Australian  federal  government  with  respect  to  legal  aid. 
The  Australian  state  boards  tend  to  be  smaller  than  the  Canadian  boards.  None  is  directly 
controlled  by  a  law  society.  New  South  Wales,  for  example,  has  a  seven-member  board  and 
Victoria  now  has  a  five-member  board.  In  both  cases,  the  federal  government  has  two 
representatives  on  the  board,  and  their  presence  creates  some  pressure  for  national  uniformity. 
For  example,  a  national  means  test  was  adopted  in  1990,  and  is  followed  by  all  regions  except 
one.  For  financial  reasons,  however,  the  federal  government  announced  in  1995  that  as  of  July 
1997  it  would  restrict  its  future  funding  to  matters  over  which  the  federal  government  has 
legislative  authority.  Thus,  family  law  will  receive  federal  funds,  but  not  state  criminal  law, 
the  bulk  of  all  criminal  law  in  Australia.  Moreover,  as  in  Canada,  the  federal  contribution  has 
been  capped. 

There  typically  is  greater  uniformity  in  the  delivery  models  used  in  Australia  as  compared 
to  Canada.  In  the  most  populous  states,  New  South  Wales  and  Victoria,  a  similar  range  of 
delivery  models  are  employed.  In  both  states,  private  and  staff  lawyers  are  used,  as  are 
contract  lawyers  and  clinics.  In  New  South  Wales,  about  half  the  budget  is  spent  on  private 
lawyers;  in  Victoria  they  account  for  about  two-thirds  of  the  budget.  As  in  Canada,  all 
jurisdictions  have  experienced  financial  concerns  about  the  cost  of  legal  aid,  and  the  use  of 
staff  lawyers  is  likely  to  increase.  New  South  Wales  recently  has  been  increasing  the  use  of 
staff  lawyers  in  criminal  cases.  However,  some  differences  among  the  states  in  the  provision 
of  legal  aid  should  be  noted.  New  South  Wales,  for  example,  only  provides  legal  aid  for 
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committal  proceedings  in  exceptional  cases,  whereas  Victoria  funds  such  proceedings.  New 
South  Wales  provides  greater  choice  of  counsel  than  Victoria,  allowing  legally  aided  persons 
to  choose  their  lawyer.  Victoria,  however,  will  give  priority  to  staff  lawyers  until  optimal  staff 
capacity  is  reached.  It  should  also  be  noted  that  there  is  a  separately  funded  and  separately 
administered  scheme  for  aboriginals  who  until  recently  did  not  have  to  meet  a  means  or  merit 
test.  There  are  other  federally  funded  schemes.  In  1995,  for  example,  there  was  an  additional 
special  federal  grant  for  clinics. 

(d)  The  United  States 

The  relative  uniformity  one  sees  in  Australia  cannot  be  found  in  the  United  States,  which 
has  even  more  diversity  in  forms  of  delivery  and  governance  than  Canada. 

*  1 98 

The  United  States  Supreme  Court  case  Gideon  v.  Wainright ,  decided  in  1963,  required 
legal  representation  for  persons  accused  of  felonies.  In  1972,  this  was  extended  by  the  court  to 
misdemeanours  that  carried  a  possible  sentence  of  incarceration.199  There  is  no  national 
scheme  to  meet  these  needs.  Each  state  has  been  left  to  devise  its  own  arrangements.  Both  the 
delivery  systems  and  the  methods  of  governance  vary  widely  from  state  to  state. 

There  are  three  primary  delivery  models:  the  assigned  counsel  model;  the  contract  model; 
and  the  public  defender  model.  It  appears  that  no  jurisdiction  allows  as  wide  a  choice  of 
counsel  as  Ontario— if  it  allows  any  choice  of  counsel  at  all.  Some  states  have  very  little 
uniformity  within  the  state.  As  one  recent  article  notes:  “[TJhere  may  be  contract  counsel  in 
one  county,  assigned  counsel  in  a  second  county,  and  a  public  defender  office  in  yet  a  third 
county”.2  From  my  own  experience,  there  is  a  public  defender  system  in  Niagara  County, 
New  York,  and  in  the  neighbouring  Erie  County  there  is  an  assigned  counsel  system  for 
felonies  (the  court  makes  the  assignment)  and  a  public  defender  system  for  misdemeanours  in 
the  city  of  Buffalo.201 

The  governance  models  for  criminal  legal  aid  also  vary  widely.  Some  state-wide  legal  aid 

systems  operate  under  the  executive  branch,  some  under  the  judicial  branch,  and  some  as  an 

independent  public  or  private  agency.  There  are  many  different  variations.  In  some  states  the 

public  defender  is  appointed  by  the  governor.  In  at  least  one  state,  Florida,  the  public  defender 

(in  each  of  20  districts  in  the  state)  is  elected.  Many  states  operate  strictly  on  a  county  or 

regional  basis.  As  of  1995,  there  were  14  such  states,  New  York  being  one  of  them.  In  New 

York,  the  counties  fund  the  programs  with  the  state  providing  limited  funds  for  special 
202 

purposes. 

On  the  civil  side,  there  is  greater  uniformity  because  of  the  federal  government’s 
involvement  in  the  1960s  in  the  “war  on  poverty”  and  its  replacement  with  the  Legal  Services 


Gideon  v.  Wainright,  372  U.S.  335  (1963). 

See  Argersinger  v.  Hamlin,  407  U.S.  25  (1972). 

R.L.  Spangenberg  and  M.L.  Beeman,  “Indigent  Defense  Systems  in  the  United  States”  (1995),  58  Law  & 
Contem.  Prob.  31  at  32.  I  have  largely  relied  on  this  article  for  a  description  of  legal  aid  in  criminal  matters  in 
the  United  States. 

See  M.L.  Friedland  and  Kent  Roach,  “Borderline  Justice:  Choosing  Juries  in  the  Two  Niagaras”  [forthcoming, 
Israel  Law  Review ] . 
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Commission  in  1974.  The  war  on  poverty’s  (Office  of  Economic  Opportunity)  Legal 
Services  program  was  started  by  Congress  in  1964  and  funded  groups  throughout  the  United 
States  that  engaged  in  aggressive  forms  of  advocacy  such  as  class  actions  and  various  forms  of 
law  reform  lobbying.  President  Nixon  wanted  to  dismantle  the  operation  and  the  compromise 
was  to  establish  the  federal  Legal  Services  Commission  that  would  give  grants  to  local  legal 
aid  organizations  handling  civil  matters.  The  funding  grew  from  about  $70  million  in  1975  to 
over  $300  million  in  1981.  President  Reagan  disliked  the  agency  and  reduced  its  budget  by 
one-quarter.  The  federal  involvement  is  apparently  still  less  in  real  terms  than  it  was  in  the  late 
1970s.  The  local  clinics  have,  however,  been  receiving  grants  from  the  state  programs 
handling  interest  on  lawyers’  trust  accounts.  Over  90  percent  of  the  perhaps  half-billion  dollars 
created  by  this  source  since  1981  has  gone  to  support  civil  legal  services  for  the  poor  and  in 
most  cases  those  services  were  provided  by  groups  funded  by  the  Legal  Services  Commission. 

The  Legal  Sendees  Commission  Board  is  composed  of  1 1  board  members  appointed  by 
the  president  and  confirmed  by  the  Senate.  The  Act  called  for  an  independent,  non-partisan 
board,  with  no  more  than  six  members  from  the  same  political  party.  A  majority  of  the  board 
have  to  be  lawyers. 

The  story  of  legal  aid  in  America  is  certainly  an  interesting  one,  but  in  terms  of 
governance  it  does  not  provide  a  particularly  useful  experience  for  the  Ontario  Legal  Aid 
Review  to  draw  on. 

4,  SHOULD  THE  LAW  SOCIETY  RUN  THE  LEGAL  AID  PLAN? 

Using  the  criteria  set  out  in  the  “Introduction”,  should  the  Law  Society  run  the  Legal  Aid 
Plan? 

(a)  Independence 

There  is  no  question  that  the  Law  Society  meets  the  criterion  of  independence  from 
government.  It  is  more  independent  than  almost  any  other  governance  structure  that  could  be 
established  to  run  legal  aid.  The  200-year  old  Law  Society  is  justifiably  proud  of  its 
independence  from  government  and  considers  itself  a  potential  bulwark  against  oppression. 
Apart  from  legal  aid,  the  Law  Society  takes  no  money  from  the  government.204  It  manages  the 
legal  profession  with  little  government  involvement,  except  for  approval  of  changes  to 
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legislation  and  regulations  and  the  appointment  by  the  government  of  four  lay  benchers. 
This  may,  however,  be  too  much  independence  to  operate  a  large  program  involving  the 
distribution  of  significant  sums  of  public  money.  The  Law  Society  would  probably  not  accept 
having  the  government  or  any  other  body  control  a  majority  of  appointments  to  the  Legal  Aid 

Committee.  This  point  was  made  by  Justice  John  Osier  in  recommending  that  a  structure  other 

->06 

than  the  Law  Society  be  used  to  run  the  legal  aid  system: 


For  this  discussion  of  civil  legal  aid  in  the  United  States,  I  have  relied  on  Linda  Perle  and  Alan  Houseman, 
Memorandum:  Legal  Services  Corporation,  memorandum  [unpublished]  submitted  to  Transition  Team:  Legal 
Services  Briefing  Book  (December  8,  1992). 
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We  considered  a  model  in  which  the  Legal  Aid  Committee  would  have  a  majority  of  laymen  in  its 
membership  and  which  would  in  fact  control  the  Plan,  Convocation  having  only  the  power  to 
receive  the  Committee’s  reports  but  not  to  reject  them.  We  could  not  conceive  of  a  self-respecting 
body  such  as  Convocation  being  content  to  act  in  such  a  role. 

Moreover,  the  Law  Society  may  only  grudgingly  be  willing  to  consult  with  and  account  to 
the  government  for  the  policy  decisions  that  it  makes.  This  was  evident  in  the  recent  debate, 
discussed  earlier,  where  the  Law  Society  unilaterally  changed  the  composition  of  the  Legal 
Aid  Committee  to  make  benchers  the  majority,  without  any  prior  consultation  with  the 
government.  Convocation  essentially  said  that  the  Committee’s  composition  was  none  of  the 
government’s  business.  But,  of  course,  it  is.  Governments  of  all  stripes,  in  all  jurisdictions, 
would  probably  expect  consultation  and  accountability  for  major  policy  changes.  Public  money 
is  being  used.  Undoubtedly,  the  intense  friction  that  existed  between  the  government  and  the 
Law  Society  accounted  for  this  strong  assertion  of  independence  by  the  Law  Society. 

(b)  Accountability 

As  stated  above,  a  law  society,  properly  valuing  its  independence,  may  not  want  to  accept 
a  government’s  increasing  desire  for  accountability  for  the  manner  in  which  public  funds  are 
spent.  Governments,  as  the  above-mentioned  report  by  the  British  Columbia  Auditor  General 
notes,  are  increasingly  interested  in  both  financial  and  operational  accountability. 
Governments  want  to  make  sure  that  public  money  is  wisely  spent  and  that  the  system  of 
governance  will  produce  desirable  policy  results  and  meet  stated  objectives.  Is  the  Law  Society 
willing  to  set  performance  objectives  and  produce  the  necessary  information  to  determine 
whether  the  objectives  have  been  met?  Would  this  not  be  better  done  by  another  independent 
body? 

(c)  Quality  and  Extent  of  Legal  Services 

An  important  question  is  what  system  of  governance  will  provide  the  best  quality  of  legal 
services.  Although  this  paper  is  not  about  delivery  models,  the  relationship  between  delivery 
models  and  governance  cannot  be  ignored.  A  full  discussion  of  various  delivery  models  is 
contained  in  other  papers  done  for  the  Legal  Aid  Review.  As  we  saw  earlier,  the  three 
Canadian  jurisdictions— Ontario,  Alberta,  and  New  Brunswick— where  legal  aid  is  run  by  law 
societies  rely  almost  exclusively  on  a  judicare  model  for  court  proceedings.  Other  jurisdictions 
use  a  mix  of  different  models  for  court  proceedings:  staff  lawyers,  expanded  duty  counsel, 
bulk  contract  lawyers,  paralegals,  and  more  extensive  use  of  clinic  lawyers  for  legal 
proceedings.  It  cannot  be  determined  in  the  abstract,  however,  which  system  produces  better 
results.  A  judicare  system  that  does  not  pay  lawyers  adequately,  for  example,  may  produce 
worse  results  for  clients  than  a  staff  model  that  has  a  sufficient  number  of  reasonably  well-paid 
staff.  Conversely,  harassed  and  underpaid  staff  lawyers  will  not  produce  as  good  results  for 
clients  as  reasonably  well-paid  private  lawyers.  Many  jurisdictions  have  gone  to  a  mixed 
system  which  allows  some  experimentation  between  the  judicare  and  staff  systems.  Some,  such 
as  British  Columbia,  Manitoba,  and  Quebec,  allow  clients  to  choose  between  the  two  systems, 


Legal  Services  Society  Management  Review,  supra,  note  163. 

See  generally  S.  Charendoff,  M.  Leach,  and  T.  Levy,  Legal  Aid  Delivery  Models,  paper  prepared  for  Ontario 
Legal  Aid  Review,  third  draft  (March  6,  1997),  reproduced  in  Vol.  2  of  this  report.  Other  studies  of  subject 
areas  will  include  a  discussion  of  delivery  models. 
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thereby  creating  a  measure  of  competition  between  them.  A  mixed  system  is  also  flexible, 
since  cases  can  be  shifted  to  the  private  bar  if  staff  lawyers  become  overburdened.  The  ideal 
mix  may  differ  depending  on  the  subject  area.  Reference  has  previously  been  made  to  the 
successful  use  of  staff  lawyers  in  the  young  offender  area  in  Alberta.  Staff  lawyers  may  or 
may  not  be  as  effective  in  other  areas  of  law.  Some  experimentation  with  different  models  may 
be  required. 

In  a  capped  system,  the  question  is  not  just  what  delivery  system  may  provide  the  best 
result  for  a  specific  legally  aided  person,  but  also  which  delivery  system  will  produce  the  best 
aggregate  result  for  all  citizens.  In  other  words,  is  it  better  to  provide  Cadillacs  for  a  smaller 
number  of  persons,  or  Chevrolets  for  a  larger  number  of  persons  needing  legal  assistance?  The 
need  to  make  choices  cannot  be  avoided.  The  days  of  entirely  open-ended  budgets  for  legal  aid 
are  over.  Even  if  the  courts  Impose  an  obligation  to  have  representation  in  certain  situations, 
they  are  not  likely  to  impose  a  particular  delivery  model.  Cadillacs  are  expensive.  A  case 
where  many  defendants  are  charged  in  connection  with  a  large  drug  conspiracy  illustrates  this 
point.  If  all  the  indigent  accused  are  separately  represented  for  the  entire  trial,  the 
proceedings  could  cost  a  very  large  sum  of  money.  Is  it  desirable  to  have  ideal  representation 
in  one  such  complex  case,  perhaps  thereby  depriving  most  first  offenders  charged  for  shop¬ 
lifting  in  the  province  of  any  legal  aid  at  all?  What  governance  structure  is  best  suited  to  make 
these  crucial  but  difficult  decisions? 

(d)  Innovation  and  Experimentation 

The  Law  Society  seems  to  be  wedded  to  the  judicare  system.  It  has  been  the  preferred 
delivery  model  from  the  beginning.  Indeed,  a  recommendation  for  a  very  modest  use  of  staff 
lawyers  in  larger  urban  centres  to  handle  minor  cases  made  by  the  person  who  did  the 
background  research  for  the  Joint  Committee— this  writer— was  not  adopted  by  the 
Committee.211  Judicare  has  continued  to  be  the  favoured  model.  It  will  be  recalled  that  in  June 
1995  the  Legal  Aid  Committee  stated:  “If  we  succeed  in  proving  that  judicare  can,  given  the 
appropriate  time  frame,  be  managed  responsibly  in  an  age  of  great  fiscal  restraint,  we  will 
have  done  much  to  ensure  the  long  term  survival  of  the  delivery  system  we  believe  in,  well 
after  the  four  years  covered  by  the  Memorandum  of  Understanding  have  passed” .  Another 
revealing  document  from  the  Legal  Aid  Committee  noted  that  there  was  a  danger  in  expanding 
the  duty  counsel  system  because  this  might  lead  to  the  adoption  of  a  staff  model  for  criminal 
cases.  Many,  probably  most,  lawyers  honestly  believe  that  judicare  is  the  best  model  for  the 
individual  client.  Many  consider  that  denial  of  coverage  to  others  because  of  limited  funding  is 
the  responsibility  of  the  government,  not  the  Law  Society. 

Will  the  Law  Society  innovate  and  experiment  with  different  models  which  may  be 
necessary  to  find  the  best  mix  of  delivery  systems?  Certainly,  some  innovation  and 
experimentation  would  be  conducted  by  the  Law  Society,  but  it  may  not  be  done  willingly,  and 


RPM  Planning  Associates,  supra,  note  121. 

See,  for  example,  R.  v.  Rowbotham  (1988),  41  C.C.C.  (3d)  1  (Ont.  C.A.). 

Friedland,  supra,  note  12,  Part  IV,  at  7. 

The  Law  Society  of  Upper  Canada,  “Report  of  the  Legal  Aid  Committee”  in  Report  to  Convocation  of  the  Legal 
Aid  Committee,  supra,  note  74,  at  3. 
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Special  Report  of  the  Legal  Aid  Committee  to  Convocation,  supra,  note  73. 
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the  government  and  others  would  likely  be  constantly  urging  the  Law  Society  to  try  something 
else.  Will  the  Law  Society  encourage  competition  between  the  various  systems?  Competition 
between  a  judicare  and  staff  model,  as  in  British  Columbia,  Manitoba,  and  Quebec,  may  be  a 
desirable  way  of  ascertaining  which  system  is  both  good  for  the  client  and  cost-effective.  Will 
the  Law  Society  welcome  the  use  of  bulk  contracts  that  are  now  being  tested  in  England, 
Manitoba,  Australia,  the  United  States,  and  other  jurisdictions?  Will  the  Law  Society  welcome 
an  increased  use  of  paralegals  as  in  northern  Manitoba?214  Will  it  encourage  the  development 
of  legal  information  systems  designed  to  help  people  handle  legal  problems  without  going  to  a 
lawyer?215  It  is  not  the  purpose  of  this  discussion  to  take  a  position  on  the  desirability  of  any  of 
these  delivery  models.  The  important  point  is  that  the  analysis  of  whether  they  should  be  tried 
and  how  they  should  be  structured  requires  an  attitude  open  to  the  possibility  that  they  might 
represent  an  improvement  compared  with  the  present  system. 

(e)  Efficient  Governance 

What  system  will  provide  the  most  competent  governors?  Again,  this  is  not  something  that 
can  be  determined  in  the  abstract.  The  Law  Society’s  Legal  Aid  Committee  could,  for 
example,  include  persons  with  management  experience  in  governing  large  enterprises  and 
persons  with  financial  experience  to  deal  with  the  financial  aspects  of  the  legal  aid  plan.  But 
not  very  many  benchers  have  such  experience,  unless  they  have  run  large  law  firms,  and  so  it 
is  unlikely  that  the  Legal  Aid  Committee  would  have  strong  representation  from  such  persons. 
An  independent  board  could,  however,  be  drawn  from  lawyers  and  lay  persons  who  do  have 
managerial  and  financial  expertise. 

Another  concern  is  whether  benchers  who  constitute  the  Legal  Aid  Committee  and  in 
particular  benchers  in  Convocation  can  devote  sufficient  time  and  energy  to  the  governance  of 
legal  aid.  After  all,  the  governance  of  the  legal  profession  presents  a  very  difficult  challenge, 
one  which  requires  a  public-spirited  commitment  to  many  different  tasks.  Legal  aid  is  only  one 
of  many  activities  to  which  benchers  must  devote  themselves,  at  the  same  time  that  they  have 
to  make  a  living  practising  law.  Professional  discipline,  for  example,  is  an  equally  large  area 
of  continuing  concern  that  has  to  be  dealt  with.  There  are  enormous  demands  placed  on 
benchers  who  up  until  now  have  been  devoting  themselves  to  the  work  of  the  Law  Society 
without  remuneration.  Do  benchers  of  the  Law  Society  on  the  Legal  Aid  Committee  have  the 
time  or  the  skills  to  help  ensure  that  the  system  is  being  run  efficiently  and  that  negligent  and 
improper  conduct  is  controlled?  Do  they  have  the  time,  the  ability,  or  the  inclination  to  deal 
with  broad  policy  issues  or  will  they  spend  most  of  their  time  reacting  to  crises?  There  is  no 
question  that  over  the  period  of  the  recent  crisis  they  have  devoted  enormous  time  and  energy 
to  the  governance  of  legal  aid,  but  will  this  continue  over  the  long  run? 

(f)  COORDINATED  MANAGEMENT  OF  THE  ENTIRE  LEGAL  A  ID  SYSTEM 

As  we  have  seen,  the  clinic  system  is  governed  separately  from  the  judicare  system. 
Although  both  systems  report  to  Convocation,  there  is  relatively  little  communication  between 
the  Legal  Aid  Committee  and  the  Clinic  Funding  Committee.  Surely,  the  two  systems  should 
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Working  Margins  Consulting  Group,  supra,  note  173. 

See  generally  M.L.  Friedland  in  collaboration  with  P.E.S.  Jewett  and  L.J.  Jewett,  Access  to  the  Law.  A  Study 
Conducted  For  the  Law  Reform  Commission  of  Canada  (Toronto:  Carsweii/Methuen,  1975). 
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be  governed  by  the  same  governing  structure.  But  it  would  be  politically  difficult  at  present  to 
have  a  unified  governance  structure  because  clinics  fear  that  the  Law  Society  would  favour 
judicare  at  their  expense.  Without  question,  many  of  the  clinics  prefer  the  present  system 
because  it  tends  to  isolate  them  from  the  Legal  Aid  Committee  as  well  as  from  the 
government. 

(g)  Confidence  in  the  System 

What  system  of  governance  will  engender  confidence  in  the  system?  It  depends,  of  course, 
on  the  group  to  whom  one  is  referring.  No  doubt,  under  a  capped  system  the  government 
would  have  greater  confidence  in  an  independent  agency  than  in  the  Law  Society.  The 
prevailing  adversarial  positions  of  the  government  and  the  Law  Society  may  endure  if  the  Law 
Society  continues  to  operate  the  Plan,  because  some  government  officials  may  perceive  that 
benchers  are  making  decisions  in  their  own  self-interest.  (On  the  other  hand,  it  is  possible  that 
a  government  would  see  a  political  advantage  in  allowing  the  Law  Society  to  continue  to  take 
responsibility  for  making  difficult  decisions  about  allocating  limited  funds.)  It  is  the  very 
tension  between  the  government  and  the  Law  Society,  however,  that  makes  the  running  of  the 
Plan  by  the  Law  Society  appeal  to  many  lawyers.  Some  lawyers  are  concerned,  however,  that 
the  Law  Society  prefers  one  type  of  legal  practice  over  another,  for  example,  criminal  law 
over  family  law  or  vice  versa ,  and  thus  some  favour  removing  governance  from  the  Law 
Society.  But,  of  course,  suspicion  of  favouritism  could  occur  with  an  independent  agency. 

The  public  and  users  of  the  system  also  must  have  confidence  in  the  system.  It  is  difficult 
to  say  which  type  of  governance  model  would  be  better  in  this  respect.  Some  persons  might 
mistrust  a  system  in  which  the  government  has  a  significant  measure  of  control;  others  might 
mistrust  the  Law  Society  in  the  belief  that  lawyers  are  interested  in  their  own  welfare.  Users 
might,  however,  be  less  concerned  about  who  is  running  the  system  and  more  concerned  about 
delivery  models.  Offering  a  choice  in  a  mixed  model  system  would  tend  to  obviate  this 
concern.  Service  providers  would  also  have  mixed  views.  Those  in  many  of  the  clinics  would 
be  concerned  about  the  government  as  well  as  the  Law  Society.  Lawyers  engaged  in  judicare 
would  have  greater  confidence  that  judicare  would  be  favoured  by  the  Law  Society  than  by  an 
independent  agency,  although  as  we  have  seen,  some  independent  agencies,  such  as  in 
England,  offer  nearly  all  their  services  through  judicare. 

(h)  Obtaining  Adequate  Resources  for  Legal  Aid 

Many  take  the  view  that  the  Law  Society  can  obtain  greater  resources  for  legal  aid  than 
could  an  independent  agency.  But  again,  it  all  depends  on  who  is  on  the  board  of  an 
independent  agency.  If  it  contains  highly  respected  persons  without  a  financial  interest  in  the 
decisions  being  made,  the  government  might  well  pay  attention  to  a  request  for  better  funding. 
A  similar  request  from  the  Law  Society  might  be  viewed  as  one  of  self-interest,  even  though  it 
may  not  be.  Notably,  the  governance  of  the  Law  Society  has  been  changing  over  the  years.  In 
the  early  days  of  legal  aid,  it  was  benchers  like  Amup,  Dubin,  Martin,  and  Robinette  who 
argued  for  adequate  funding,  even  though  they  were  not  personally  likely  to  take  much 
advantage  of  the  legal  aid  system.  Today,  it  is  often  those  who  do  considerable  work  within 
the  legal  aid  system  who  make  the  case  for  better  funding.  Thus  the  impact  of  statements  about 
inadequate  funding  may  be  less  influential  today  than  in  the  past. 
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(i)  Conclusion 

Based  on  the  above  analysis,  it  is  this  writer’s  opinion  that  the  governance  of  legal  aid 
should  no  longer  reside  with  the  Law  Society.  Governance  by  the  Law  Society  was  no  doubt 
appropriate  in  earlier  times  with  an  open-ended  system.  The  most  important  consideration  is 
the  need  for  innovation  and  experimentation,  particularly  in  a  capped  system.  A  further  major 
consideration  is  the  need  for  accountability  to  government  for  the  expenditure  of  funds  and  for 
the  efficient  operation  of  the  system,  which  can  probably  be  more  easily  accomplished  by  an 
independent  agency  than  by  the  Law  Society.  Moreover,  members  of  an  independent  board  are 
likely  to  have  more  time  to  devote  to  the  governance  of  the  legal  aid  system,  and  more 
collective  management  and  financial  expertise  than  most  benchers.  Another  significant  factor  is 
the  desirability  of  having  all  parts  of  the  system  operate  under  the  same  governance  structure— 
it  is  difficult  to  do  this  when  the  Plan  is  administered  by  the  Law  Society.  The  other  criteria 
examined  do  not  influence  the  debate  dramatically  one  way  or  the  other.  To  a  considerable 
extent,  their  significance  depends  on  the  structure  of  an  alternative  body.  Before  we  look  at  the 
possible  structure  of  an  independent  agency,  we  should  examine  the  governance  of  other 
institutions  and  agencies. 

5.  GOVERNANCE  OF  OTHER  ONTARIO  PUBLIC  SECTOR  INSTITUTIONS 

The  following  brief  examination  of  governance  of  other  Ontario  public  sector  institutions 
shows  that  there  are  a  very  great  variety  of  governance  structures  that  attempt  to  strike  an 
appropriate  balance  between  independence  and  accountability.  We  will  look  first  at  two  major 
institutions,  hospitals  and  universities,  that  receive  large  amounts  of  public  funds. 
Accountability  is  handled  differently  for  each  of  these  institutions.  In  the  case  of  universities, 
the  government  tries  to  ensure  that  there  is  an  independent  board  and  it  does  not  control  to  any 
great  extent  how  the  funds  are  allocated  within  the  university.  In  contrast,  there  is  very  little 
actual  government  control  of  the  boards  of  hospitals.  Instead,  government  control  comes 
through  the  hospital’s  budget  and  restrictions  on  the  manner  in  which  it  can  be  used  by  the 
institution. 

After  examining  hospitals  and  universities,  we  will  look  at  the  “scheduled  agencies” 
which  are  used  to  classify  many  government  institutions.  Finally,  we  will  look  at  the 
Provincial  Auditor  and  similar  uniquely  independent  institutions. 

(a)  Hospitals 

The  government  exercises  very  little  control  over  hospital  boards.  Although  the  Public 
Hospitals  Act  allows  the  government  to  appoint  representatives  to  boards,  it  rarely  uses  this 
power.  The  boards  are  established  under  individual  governing  statutes,  or  in  cases  where  there 
is  no  statute,  under  articles  of  incorporation  as  nonprofit  corporations.  The  board  is  required 
to  pass  bylaws  that  set  out  procedures  for  the  election  or  appointment  of  members  of  the 


Public  Hospitals  Act ,  R.S.O.  1990,  c.  40,  s.  12(11). 

There  are  some  hospitals  that  are  not  incorporated  but  they  are  still  subject  to  the  provisions  of  the  Public 
Hospitals  Act ,  ibid. ,  and  accompanying  regulations,  which  require  that  every  hospital  be  governed  by  a  board. 
See  Regulations  under  the  Public  Hospitals  Act ,  R.R.O.  1990,  Reg.  965,  s.  2(1);  Ontario,  Ministry  of  Health, 
Government,  Into  the  21st  Century  Ontario  Public  Hospitals :  Report  of  the  Steering  Committee,  Public  Hospitals 
Act  Review  (Toronto:  1992),  at  41. 
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board.  In  the  past,  these  bylaws  required  the  approval  of  the  Minister  of  Health,  but  this 

219 

requirement  has  recently  been  removed.  Some  hospitals,  such  as  North  York’s  Sunnybrook 
with  six  government  appointees  out  of  23  members  of  the  board,  have  a  relatively  large 
number  of  government  appointees.  Others  have  none. 

There  is  some  control,  however,  over  how  boards  should  function.  The  Act  requires 
that  every  board  establish  a  medical  advisory  committee  to  make  recommendations  on  staff 
appointments  and  hospital  privileges.  Also,  boards  must  establish  a  fiscal  advisory 
committee.  Moreover,  there  is  a  province-wide  Hospital  Appeal  Board  appointed  by  the 
government,  which  can  hear  appeals  from  decisions  on  appointments  and  reappointments  to  the 
hospital’s  medical  staff.224 

The  real  control  of  hospitals  is  through  the  budget.  Each  board  of  directors  must  develop 
and  submit  to  the  Ministry  of  Health  as  well  as  to  the  appropriate  District  Health  Council  an 
operating  plan  in  accordance  with  requirements  issued  by  the  Ministry  of  Health.  Currently, 
the  required  components  of  the  plan  include  “financial,  human  resources,  program  and  service 
initiatives”,  as  well  as  a  report  of  progress  in  meeting  the  directions  of  the  Health  Services 
Restructuring  Commission.  The  report  must  also  detail  progress  in  achieving  “clinical 
efficiency  improvements”,  such  as  reductions  in  the  average  length  of  hospital  stays  and 
increases  in  day  surgery  visits,  that  will  reduce  required  bed  capacity  and  hospital  costs.  The 
Ministry  of  Health  can  refuse  to  approve  a  plan  that  does  not  meet  its  stated  criteria.  If 
approved,  hospitals  are  required  to  submit  reports  during  the  year  on  variances  from  the 

approved  operating  plan.  Notably,  there  is  a  financial  penalty  if  the  plan  submitted  is  late  or 

228 

incomplete. 

District  Health  Councils  also  review  “each  hospital’s  programs  and  services  plan  in  the 
context  of  local,  district  and  regional  health  needs”.  29  Like  the  legal  profession  concentrating 
on  courts,  hospitals  may  tend  to  concentrate  too  much  on  hospital -based  care.  The  advisory 


218 

219 

220 
221 

222 

223 

224 


225 

226 


Regulations  under  the  Public  Hospitals  Act,  supra,  note  217,  s.  4(l)(a)(i). 

Public  Hospitals  Act,  supra,  note  216,  s.  12(1),  as  am.  by  Savings  and  Restructuring  Act,  S.O.  1996,  c.  1, 
Sched.  F,  s.  10. 

Sunnybrook  Hospital  Act ,  S.O.  1966,  c.  150,  s.  3. 

The  government’s  ability  to  make  regulations  governing  the  functioning  of  hospitals  has  recendy  been  enhanced. 
See  Public  Hospitals  Act ,  supra,  note  216,  s.  32(1),  as  am.  by  S.O.  1996,  c.  1,  Sched.  F,  s.  14(3). 

Public  Hospitals  Act,  supra,  note  216,  s.  35. 

Regulations  under  Public  Hospitals  Act,  supra,  note  217,  s.  5. 

Public  Hospitals  Act,  supra,  note  216,  s.  40.  A  government  task  force  has  recendy  recommended  the  merger  of 
the  Hospital  Appeal  Board  with  the  Health  Professions  Board  established  by  the  Regulated  Health  Professions 
Act,  S.O.  1991,  c.  18,  s  18.  See  Ontario,  Government  Task  Force  on  Agencies,  Boards  and  Commissions, 
Report  on  Restructuring  Regulatory  &  Adjudicative  Agencies  (Toronto:  Queen’s  Printer,  1997),  at  30. 

Ontario,  Ministry  of  Health,  1997/98  Hospital  Operating  Plan  Requirements  (unpublished,  January  1997) 
[hereinafter  Hospital  Operating  Plan  Requirements]. 

Ibid.,  at  14. 


Ibid.,  at  7. 
Ibid. ,  at  12. 


Ibid.,  at  1. 
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District  Health  Councils  help  link  the  hospitals  to  other  community-based  services  in  the 
region. 

There  are  also  a  number  of  mechanisms  in  the  Public  Hospitals  Act  which  allow  the 
Ministry  of  Health  to  intervene  directly  in  the  affairs  of  a  hospital.  The  Minister  may  appoint 
inspectors  who  may  enter  hospitals  without  a  warrant  to  ensure  compliance  with  the  Act  and 
the  regulations.  Further,  the  Cabinet  can  appoint  investigators  with  similar  powers  to  inquire 
into  “and  report  on  the  quality  of  the  management  and  administration  of  a  hospital,  the  quality 
of  care  and  treatment”  or  “any  other  matter  relating  to  a  hospital”  that  it  is  “in  the  public 
interest”  to  investigate.  Cabinet  can  also  appoint  a  hospital  supervisor  with  the  right  to 
exercise  “all  of  the  powers  of  the  board”.  Finally,  the  Minister  was  recently  given  the 
power,  which  was  delegated  to  the  Health  Services  Restructuring  Commission,  to  direct  the 
board  of  a  hospital  to  cease  operating,  to  amalgamate  with  another  hospital,  or  to  add  or  drop 

233 

certain  services. 

Hospital  governance  has  been  the  subject  of  considerable  debate  since  the  late  1980s.234 
As  with  legal  aid  that  also  operates  under  capped  funding,  there  is  a  similar  need  for  hospitals 
to  engage  in  more  effective  long-term  planning  and  balancing  of  “competing  priorities”,  such 
as  the  necessity  to  “shift  health  care  services  from  institutional  settings  to  ambulatory  or 
community-based  programs  and  to  coordinate  their  services  with  a  wide  range  of  other 

235 

providers  more  effectively”. 

(b)  Universities 

Universities  have  considerable  independence  from  government.  Academic  freedom 
requires  an  arm’s-length  relationship.  Formula-based  grants  tied  to  enrolment  are  designed  to 
help  isolate  the  university  from  too  much  interference.  Perhaps  the  principal  reason,  however, 
why  universities  have  considerable  internal  independence  is  that  the  majority  of  members  of 
their  boards  are  external  appointments  who  do  not  have  a  personal  financial  interest  in  the 
decisions  that  are  made.  This  is  a  point  that  the  writer  made  in  his  1995  report  to  the  Canadian 
Judicial  Council  on  judicial  independence  and  accountability,  where  it  was  suggested  that  a 
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Public  Hospitals  Act,  supra,  note  216,  s.  18;  Regulations,  supra,  note  217,  s.  10. 

Public  Hospitals  Act,  supra,  note  216,  s.  8,  as  am.  by  S.O.  19%,  c.  1,  Sched.  F,  s.  7. 

Ibid.,  s.9(5),  as.  am.  by  S.O.  19%,  c.  1,  Sched.  F,  s.  8. 

Ibid.,  s.6,  as  am.  by  S.O.  19%,  c.  1,  Sched.  F,  s.  6;  O.  Reg.  87/%,  s.  1.  The  Minister’s  authority  to  direct 
hospital  boards  to  cease  operating,  to  amalgamate,  or  to  add  or  drop  certain  services  will  be  repealed  in  2000. 

See  generally  G.R.  Baker,  “Changing  Patterns  of  Governance  for  Hospitals:  Issues  and  Models”  in  R.B.  Deber 
and  G.G.  Thompson,  eds.,  Restructuring  Canada’s  Health  Services  System:  How  Do  We  Get  There  From  Here ? 
(Toronto:  University  of  Toronto  Press,  1992). 

Baker,  ibid.,  at  1%. 


In  contrast,  colleges  of  applied  arts  and  technology  have  many  more  government  controls  on  their  operations. 
The  Minister  of  Education  and  Training  is  authorized  by  statute  to  establish,  name,  maintain,  and  govern  the 
colleges.  The  Ontario  Council  of  Regents,  whose  members  are  appointed  by  the  government,  assists  in  the 
planning  and  coordination  of  the  colleges,  for  example,  by  undertaking  collective  bargaining  on  behalf  of  the 
colleges  and  appointing  12  of  the  16  members  of  college  boards  of  governors.  See  generally  Ministry  of  Colleges 
and  Universities  Act,  R.S.Q.  1990,  c.  M.19,  s.  5;  and  Regulations,  R.R.O.  1990,  Reg.  770. 
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significant  number  of  outside  appointments  to  a  court  services  agency  would  be  desirable.  The 
report  stated:237 

One  institution  that  most  closely  approaches  the  judiciary  in  terms  of  the  desirability  of  independence 
and  an  arms-length  relationship  with  government  is  the  university.  Very  large  amounts  of 
government  money  are  given  to  universities  in  Canada  each  year.  The  government,  for  example, 
contributes  almost  a  half  of  a  billion  dollars  a  year  to  the  University  of  Toronto  alone.  Yet,  unlike 
the  judiciary,  the  universities  run  their  own  shows.  How  are  universities  able  to  do  this?  How  are 
they  accountable  for  these  vast  sums  given  to  them?  The  simple  answer  is  that  they  have  a  board  of 
governors  or  a  governing  council  made  up  of  a  large  component  of  government  appointees.  The  12- 
member  Board  of  Governors  of  the  University  of  Saskatchewan,  for  example,  has  7  persons  on  the 
Board  who  are  not  directly  connected  with  the  University,  6  of  whom  are  appointed  by  the  Cabinet. 
The  University  of  Alberta,  to  take  another  example,  has  13  persons  from  outside  the  University, 
including  8  appointed  by  the  Cabinet.  And  so  on  across  the  country. 

A  1993  Ontario  government-sponsored  report  on  university  accountability  recommended 
that  there  be  a  strong  outside  membership  component  as  a  necessary  aspect  of  university 

238 

accountability.  The  Task  Force  stated: 

An  accountable  university  governing  body  should  be  comprised  of  both  persons  who  are  members  of 
the  institution,  internal  members,  and  persons  who  are  not.  Accountability  to  society  is  strengthened 
if  a  majority  of  the  members  are  drawn  from  outside  the  institution.  The  principle  of  external 
majority  applies  both  to  institutions  with  a  bi-cameral  structure  and  to  those  with  a  unicameral 
structure.  For  institutions  with  a  bi-cameral  structure,  the  Task  Force  recommends  that  at  least  60% 
of  the  membership  be  external  and  at  least  30%  internal.  For  institutions  with  a  unicameral  structure 
the  percentage  of  external  members  might  be  less  so  long  as  they  comprise  a  majority. 

So  we  fmd,  for  example,  that  there  are  17  external  members  on  the  board  of  the 
University  of  Western  Ontario  out  of  31  members,  and  15  external  members  on  the  board  of 
the  University  of  Guelph  out  of  24. 240  In  both  cases  only  four  of  the  “outsiders”  are 
government  appointees.  The  majority  of  outsiders  are  alumni  and  other  persons  appointed  or 
elected  by  the  board. 

There  are  some  controls  imposed  by  government.  Naturally,  there  are  a  number  of 
reporting  requirements  dealing  with  financial  matters,  enrolment  statistics,  and  other 
subjects,241  but  these  would  seem  to  be  less  onerous  than  what  is  demanded  from  the  hospitals. 
Universities  do  not  require  approval  of  their  budgets  by  the  government.  Nor  are  there  any 
performance  standards  imposed  by  the  government  which  the  universities  have  to  meet. 
Therefore,  the  universities  are  relatively  free  from  budgetary  and  expenditure  controls  by  the 
government.  The  outside  board  majority  gives  the  government  some  comfort  that  the  policy 
decisions  with  respect  to  expenditure  are  being  intelligently  made.  The  government,  however, 
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M.L.Friedland,  A  Place  Apart:  Judicial  Independence  and  Accountability  in  Canada.  (Ottawa:  Canada 
Communications  Group-Publishing,  1995),  at  217. 

Ontario,  University  Accountability:  A  Strengthened  Framework— Report  of  the  Task  Force  on  University 
Accountability  (William  Broadhurst,  Chair)  (May  1993)  [hereinafter  University  Accountability],  at  40. 

University  of  Western  Ontario  Act,  S.O.  1982,  c.  92,  s.  9. 

Although  the  University  of  Guelph  Act  does  not  specifically  require  the  presence  of  15  external  members,  the 
practice  of  including  this  number  of  external  members  has  developed  over  time.  See  University  of  Guelph  Act, 
S.O.  1964,  c.  120,  s.  6. 
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University  Accountability,  supra,  note  238,  at  18 
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controls  tuition  fees  by  taking  fees  into  account  in  the  annual  grant  to  the  university,  thus 
depriving  the  institution  of  any  advantage  that  might  be  gained  by  increasing  fees  above  the 
allowable  increase  established  by  the  government.  Moreover,  approval  is  necessary  to  start 
new  programs  if  the  government  is  to  fund  the  program.  And,  as  in  all  institutions  that  receive 
provincial  transfer  payments,  the  Provincial  Auditor  has  the  authority  to  examine  accounting 
records  to  ensure  that  government  expenditures  are  used  for  their  intended  purposes.242 

In  designing  an  independent  legal  aid  board,  the  contrast  between  hospitals  and 
universities  is  instructive.  The  stronger  the  outside  component  of  the  board,  the  more 
confidence  the  government  may  have  in  it  and  the  less  likely  it  may  be  to  try  to  influence  the 
operation  of  the  institution. 

(c)  Scheduled  Agencies 

There  are  four  classifications  of  agencies  in  Ontario.  The  government  document,  Guide  to 
Agencies,  Boards  and  Commissions ,  states:  “For  administrative  and  financial  purposes,  the 
Ontario  government,  through  the  Management  Board  of  Cabinet,  classifies  agencies  by  their 
function  and  by  a  schedule”.243  One  should  not  make  too  much  out  of  the  present  classification 
system,  however,  because  the  categories  are  presently  under  review  by  Management  Board.  It 
would  therefore  be  unwise  to  try  to  fit  a  new  structure  into  one  of  the  present  categories.  It 
would  be  far  better  to  recommend  proposals  that  make  sense  in  designing  a  new  governance 
structure  for  legal  aid,  even  if  it  does  not  fit  neatly  into  any  particular  category.  The  need  for 
independence  of  the  body  administering  legal  aid  requires  careful  crafting  of  that  body.  A  brief 
description  of  the  present  four  categories,  will,  however,  be  set  out. 

The  Hospital  Appeal  Board,  mentioned  above,  is  a  Schedule  I  agency.244  The  Ontario 
Securities  Commission  until  now  also  has  been  a  Schedule  I  agency  in  which  revenues  are 
returned  to  the  Consolidated  Revenue  Fund  and  the  staff  are  public  servants.245  It  was  recently 
announced,  however,  that  the  Commission  would  become  a  self-funding  agency,  whose  staff 
would  not  be  civil  servants.  The  Royal  Ontario  Museum  is  a  Schedule  III  agency  and 
has  greater  independence  than  a  Schedule  I  agency.  It  receives  government  grants,  but  its  own 
revenues  are  not  brought  into  the  Consolidated  Revenue  Fund  and  its  staff  are  not  public 
servants.  Schedule  II  and  IV  agencies  are  designed  more  for  commercial  operations.  Ontario 
Hydro,  for  example,  is  currently  a  Schedule  II  agency  that  is  intended  to  be  funded  from  its 
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It  should  be  noted  that  the  authority  of  the  Provincial  Auditor  in  relation  to  transfer  payment  recipients  is 
somewhat  limited.  The  Auditor  can  undertake  inspection  audits  based  on  accounting  records  to  audit  the  use  of 
provincial  funding  but  cannot  undertake  comprehensive  value  for  money  audits.  See  generally  Ontario,  Office  of 
Provincial  Auditor,  1996  Annual  Report  (Toronto:  Queen’s  Printer,  1996),  at  287-88;  and  University 
Accountability ,  supra,  note  238,  at  13-14. 

Ontario,  Guide  to  Agencies,  Boards  and  Commissions  of  the  Government  of  Ontario  1995  (Toronto:  Queen’s 
Printer,  1995),  at  3  [hereinafter  Guide  to  Agencies ]. 

Ibid.,  at  298-99. 

Ibid.,  at  211. 


Bill  129,  An  Act  to  stimulate  job  growth,  to  reduce  taxes  and  to  implement  other  measures  contained  in  the  1997 
Budget,  1997,  1st  Sess.,  36th  Leg.,  Ontario,  1997,  s.  37. 

Royal  Ontario  Museum  Act,  R.S.O.  1990,  c.  R.35. 


Guide  to  Agencies,  supra,  note  243,  at  120. 
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own  revenues  and  whose  staff  are  not  public  servants.249  The  Ontario  Realty  Corporation  is  a 
Schedule  IV  agency  that  is  expected  to  be  self-funding  and  whose  staff  are  public  servants.250 

(d)  Provincial  Auditor,  Ombudsman,  and  Privacy  Commissioner 

25 1  252 

There  are  a  number  of  institutions  such  as  the  Provincial  Auditor,  the  Ombudsman, 
and  the  Information  and  Privacy  Commissioner  that  report  and  forward  their  budget  requests 
directly  to  the  Legislature.  It  is  understandable  that  they  should  have  this  independence  from 
the  executive  because  they  are  watchdogs  over  the  executive.  They  could  not  operate 
effectively  without  independence. 

Let  us  look  at  the  Provincial  Auditor.  Auditors  general  across  the  country  are  appointed 
for  fairly  lengthy  periods  (or,  as  in  Ontario,  without  a  fixed  term)  and  are  removable  only  for 
cause  by  the  Cabinet  “on  the  address  of  the  Assembly”.  The  appointment  is  also  by  the 
Cabinet  “on  the  address  of  the  Assembly”.254  The  Provincial  Auditor’s  pay  is  “within  the 
highest  range  of  salaries  paid  to  deputy  ministers”,  and  the  actual  pay  is  set  by  the 
Legislature’s  Board  of  Internal  Economy.  Further,  the  staff  are  not  public  servants. 

It  is  unlikely  that  any  government  would  use  the  Provincial  Auditor  model  for  an  agency 
that  does  not  require  as  much  independence  as  the  auditor  and  where  the  annual  expenditures 
are  very  much  greater.256 

6.  AN  ALTERNATIVE  GOVERNANCE  MODEL  FOR  LEGAL  AID 

In  this  section,  an  alternative  governance  model  for  legal  aid  will  be  examined.  Any 
model  eventually  selected  can  be  tested  against  the  criteria  set  out  in  earlier  sections: 
maintaining  independence;  providing  accountability;  ensuring,  to  the  greatest  extent  possible, 
quality  and  wide  coverage  of  legal  services;  accepting  innovation  and  experimentation; 
offering  efficient  governance;  coordinating  management  of  the  entire  legal  aid  system; 
engendering  confidence  in  the  legal  aid  system;  and  helping  to  obtain  adequate  resources  for 
legal  aid. 

In  brief,  this  writer’s  preference  is  to  create  a  strong  board  which  enjoys  the  confidence  of 
the  government  and  then  to  permit  the  board  to  make  decisions  about  the  provision  of  legal  aid 
services  within  the  allocated  budget,  without  too  much  government  interference.  The 
composition  of  the  board  and  the  criteria  for  the  selection  of  its  members  should  be  established 
by  legislation,  and  the  government  should  have  a  large  measure  of  control  over  the  persons 
selected.  The  members  should,  however,  have  security  of  tenure  for  a  fixed  period  of  time. 
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Ibid.,  at  200.  Ontario  Hydro’s  status  as  a  Schedule  II  agency  could  be  subject  to  change  if  the  government  divides 
the  corporation.  See  J.  Rusk,  “Province  Planning  to  Divide  Hydro”,  The  Globe  and  Mail  (Toronto)  (May  15, 
1997)  at  Al. 

Guide  to  Agencies,  supra,  note  243,  at  389. 

Audit  Act,  R.S.O.  1990,  c.  A. 35. 

Ombudsman  Act ,  R.S.O.  1990,  c.  O.6. 

Freedom  of  Information  and  Protection  of  Privacy  Act,  R.S.O.  1990,  c.  F.31. 

Audit  Act,  supra,  note,  251  s.  4. 

Ibid.,  s.  5. 


Operating  expenditures  for  the  office  of  the  Provincial  Auditor  totalled  just  over  $7.2  million  in  1995-96.  See 
1995-1996  Public  Accounts  of  Ontario,  Vol.  1  (Toronto:  Queen”s  Printer,  19%),  at  4-343. 
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The  government  should  approve  the  global  budget  for  the  agency,  preferably  on  a  multi-year 
basis,  but  the  board  should  be  allowed  to  make  most  of  the  decisions  on  how  the  budget  should 
be  spent.  The  government  should  set  out  in  legislation  or  by  regulation  its  expectations  along 
with  some  general  performance  outcomes.  But  the  government  should  not  tell  the  agency  how 
to  reach  those  outcomes.  That  should  be  the  task  of  the  board.  The  agency  should,  of  course, 
be  accountable  for  the  funds  entrusted  to  it  through  regular  and  full  reports  on  its  activities  and 
expenditures.  Let  us  turn  to  specific  aspects  of  such  an  arrangement. 

(a)  Statutes  and  Regulations 

There  is  little  question  that  any  new  structure  would  be  established  by  a  new  Legal  Aid 
Act.  It  is  not  necessary  to  outline  in  detail  here  what  matters  should  be  dealt  with  in  legislation 
and  other  statutory  instruments.  That  is  mainly  a  job  for  the  statutory  draftsperson.  A  general 
statement  of  the  objectives  of  the  Legal  Aid  or  the  Legal  Services  Act  would  probably  be 
desirable.  Of  course,  the  Act  would  set  out  in  some  detail  the  composition  and  term  of  office 
of  the  board  that  would  manage  the  program.  The  Act  would  also  contain  reporting  and  other 
accountability  requirements,  which  will  be  dealt  with  below. 

Several  provinces,  including  British  Columbia,  use  the  word  “services”  in  their  legal  aid 
legislation.25  This  is  preferable  to  the  present  Ontario  title  because  the  word  “services”  is 
broader  in  scope  than  the  word  “aid”.  Clinics,  for  example,  are  not  dealt  with  m  the  present 
legislation.  Yet  they  are  an  important  part  of  the  Plan  and  their  mandate  fits  more  comfortably 
into  the  word  “services”  than  “aid”.  The  clinics  should,  of  course,  be  dealt  with  in  the 
legislation  and  not  just  in  regulations— a  point  made  by  Mr.  Justice  Grange  in  his  report  in 
1979. 258 

Regulations  would,  of  course,  supply  some  of  the  detail  for  the  often  general  words 
contained  in  the  legislation.  The  board  (as  well  as  the  government)  should  be  given  the  power 
to  initiate  regulations.  One  important  question  is  whether  the  regulations  proposed  by  the  board 
should  require  positive  approval  by  Cabinet  or  the  Attorney  General.  (There  is  a  growing  trend 
in  Ontario  towards  granting  Ministers  regulation-making  authority.)  Alternatively,  and 
preferably,  regulations  could  be  deemed  to  be  approved  unless  objected  to  by  the  Cabinet  or 
the  Attorney  General  within  a  set  period  of  time. 

The  Securities  Act  currently  provides  for  a  system  under  which  the  Ontario  Securities 
Commission  may  make  rules  covering  a  broad  range  of  substantive  areas.  In  general,  prior  to 
making  a  rule,  the  Commission  must  publish  in  its  bulletin  notice  of  the  proposed  rule  with 
accompanying  explanatory  material,  and  provide  an  opportunity  for  comment  on  the  proposed 
rule.  Rules  require  the  approval  of  the  Minister  of  Finance  to  take  effect,  but  are  deemed 
approved  if  not  objected  to  within  a  period  of  time/"  This  model  should  be  considered  for  a 
new  legal  aid  agency. 

Building  on  the  Commission’s  existing  rule-making  authority,  the  recently  proposed 
changes  to  the  Securities  Act  would  allow  the  Commission’s  board  of  directors  to  make  bylaws 
governing  the  internal  management  and  administration  of  the  Commission.  Proposed  bylaws 


Legal  Services  Society  Act,  supra,  note  150. 

Grange  Report,  supra,  note  51,  at  48-49. 

Securities  Act,  R.S.O.  1990,  c.  S.5,  s.  143,  as  am.  by  Securities  Amendment  Act,  S.O.  1994,  c.  33,  s.  8.  See 
also  Responsibility  and  Responsiveness:  Final  Report  of  the  Ontario  Task  Force  on  Securities  Regulation  (Ronald 
Daniels,  Chair)  (Toronto:  Queen’s  Printer,  1994). 
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would  not  be  subject  to  the  notice  and  comment  process.  However,  they  would  require 
ministerial  approval  unless  deemed  approved.  Again,  this  should  be  considered  for  a  legal 
aid  agency. 

(b)  Memoranda  of  Agreement  and  Policy  Directives 

Should  the  government  be  able  to  give  direction  to  the  agency  other  than  through 
legislation  and  regulations?  In  my  view,  too  much  government  direction  should  be  resisted. 
Instead,  the  government  should  appoint  a  board  in  which  it  has  confidence  and  allow  that  board 
to  administer  legal  aid.  Of  course,  the  government  would  always  retain  the  power  to 
unilaterally  change  the  legislation  or  regulations,  although  in  the  latter  case  the  government 
should  be  required  to  give  the  same  notice  and  opportunity  for  comment  as  the  agency  would 

be  required  to  give  in  proposing  regulations,  and  in  any  event  the  government  should  be 

26 1 

required  to  consult  with  the  agency. 

After  the  agency  is  well-established,  it  may  wish  to  negotiate  a  memorandum  of 
agreement  (or  understanding)  with  the  government  to  clarify  its  accountability  to  government 
or  to  provide  for  multi-year  funding.  A  memorandum  of  agreement  would,  however,  require 
the  agreement  of  both  parties  and  is  not  something  that  should  therefore  be  done  at  the  outset. 
Memoranda  of  agreement  are  becoming  increasingly  common  in  govemment/agency 
relations.262 

Another  device  that  is  sometimes  used  is  to  permit  the  government  to  give  written 
published  directions  to  the  agency.  However,  it  does  not  seem  necessary  or  desirable  that 
the  government  have  the  power  to  issue  policy  directives  in  the  case  of  legal  aid.  One 
especially  does  not  want  interference  by  the  government  with  individual  cases.  Further, 
general  policy  matters  can  be  handled  through  statute  and  regulations.  So,  for  example,  if  the 
government  wanted  the  agency  to  stop  funding  immigration  cases,  this  could  and  should  be 
done  by  a  formal  published  regulation.  (If  the  agency  wanted  to  stop  funding  immigration 
cases,  it  would  probably  request  such  a  regulation.) 
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Bill  129,  supra ,  note  246,  s.  37. 

Before  issuing  policy  directives  to  Ontario  Hydro,  the  Minister  of  Environment  and  Energy  is  required  to  obtain 
Cabinet  approval  and  to  consult  the  board  of  Ontario  Hydro  on  the  content  and  effect  of  the  proposed  directive: 
Power  Corporation  Act,  R.S.O.  1990,  c.  P.  18,  s.  10,  as  am.  by  Power  Corporation  Amendment  Act,  S.O.  1992, 
c.  10,  s.  2. 

In  Ontario,  a  memorandam  of  understanding  (MOU)  between  the  provincial  court  judges  and  the  Attorney 
General  governs  at  present  the  handling  of  some  expenses.  Agreements  will  be  used  to  govern  the  devolution  of 
the  administration  of  provincial  offences  and  the  prosecution  of  some  less  serious  provincial  offences  to  specific 
municipalities.  Outside  the  justice  context,  an  MOU  is  now  used  to  govern  Ontario  Hydro’s  relationship  with  the 
government  and  it  is  proposed  that  the  device  similarly  be  used  in  relation  to  the  new  Ontario  Securities 
Commission.  The  B.C.  Provincial  Auditor  recently  recommended  that  a  MOU  be  used  to  convey  government 
policy  to  the  B.C.  Legal  Services  Board.  See  Friedland,  supra,  note  237,  at  186-87;  Bill  108,  An  Act  to  deal  with 
the  prosecution  of  certain  provincial  offences,  to  reduce  duplication  and  to  streamline  administration,  1997,  1st 
Sess.,  36  Leg.,  Ontario,  s.  1(2);  Power  Corporation  Act ,  supra,  note  261,  s.  11;  Bill  129,  supra,  note  246,  s.  37; 
Legal  Services  Society  Management  Review,  supra,  note  163,  at  22-23. 

For  example,  the  Ontario  government  can  issue  policy  directives  to  Ontario  Hydro:  Power  Corporation  Act, 
supra,  note  261,  s.  10,  as  am.  by  S.O.  1992,  c.  10,  s.  2.  A  recent  review  of  the  Nova  Scotia  legal  aid  system 
recommends  the  use  of  published  directions:  Review  of  Legal  Aid  Services  in  Nova  Scotia,  supra,  note  131,  at 
28-29.  At  the  federal  level,  the  government  can  issue  directions  on  policy  matters  to  the  Canadian  Radio¬ 
television  and  Telecommunications  Commission  (CRTC):  Broadcasting  Act,  S.C.  1991,  c.  11,  ss.  7,  8; 
Telecommunications  Act,  S.C.  1993,  c.  38,  ss.  8,  10. 
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Nevertheless,  the  government  would  be  entitled  to  offer  advice  to  the  agency.  As 
discussed  below,  the  government  should  maintain  a  policy  and  evaluation  capacity  so  that  it 
could  offer  insights  and  suggestions  on  policy  matters. 

(c)  The  Board 

The  composition  of  the  board  is  a  crucial  question  for  all  those  with  an  interest  in  legal 
aid.  The  board  will  play  a  significant  role  in  determining  what  policies  are  adopted  and  what 
delivery  systems  are  employed.  Who  should  the  members  be  and  how  should  they  be  selected? 
Should  lawyers  dominate  the  board?  What  length  of  term  should  they  serve?  How  can  they  be 
dismissed?  How  is  the  chair  to  be  selected?  Should  the  chair  be  full-time?  Should  members  of 
the  board  be  remunerated?  Should  there  be  an  executive  committee?  How  should  it  be 
selected?  These  are  some  of  the  questions  that  will  have  to  be  spelled  out  in  detail  in  the 
legislation  and  not  left  to  regulations  or  interpretation. 

The  length  of  term  is  important  in  relation  to  the  independence  of  the  board.  If  the  term  is 
very  short  (for  example,  one  year  as  in  Manitoba),  the  government  will  have  too  much  control 
over  the  board.  A  new  government  could  replace  the  entire  board  shortly  after  taking  office. 
On  the  other  hand,  too  long  a  term  ties  the  hands  of  the  government  too  much,  and  denies  it 
the  power  to  affect  the  development  of  policy.  A  new  government  or  a  government  dissatisfied 
with  the  operation  of  the  board  will  then  find  other  ways  to  influence  policy,  perhaps  subtly 
through  the  budget  process,  perhaps  dramatically  by  scrapping  or  changing  the  agency.  A 
three-  or  four-year  term  with  staggered  appointments  would  allow  the  government  to  change 
the  composition  over  time,  but  not  too  dramatically.  The  members  should  be  able  to  be 
reappointed.  To  limit  them  to  one  term  would  reduce  the  accumulated  expertise  on  the  board 
and  therefore  give  the  permanent  officials  greater  power.  Some  provision  should  be  made  to 
remove  a  person  for  neglect  of  duty,  but  this  would  seem  to  be  more  appropriately  done  by  a 
board  bylaw.  The  government  should  only  be  able  to  remove  a  board  member  for  “cause”. 

The  size  of  the  board  requires  a  careful  balancing  between  a  smaller  and  possibly  more 
effective  board  and  a  larger  and  more  representative  board.  The  Law  Society,  as  we  have 
seen,  recently  reduced  the  size  of  its  Legal  Aid  Committee  to  eight  members.  Some  of  the 
Australian  boards  are  even  smaller.  The  English  board  sets  out  a  range— no  fewer  than  1 1  and 
no  more  than  17  members,  with  the  current  number  being  12  or  13.  A  12-  or  13-member 
board  would  seem  to  be  about  the  right  size. 

What  are  some  of  the  interests  that  might  be  considered  for  representation  on  the  board? 
The  group  of  potential  appointees  is  so  large  that  inclusion  of  all  would  obviously  create  too 
unwieldy  a  board.  For  example,  appointees  could  be  drawn  from  the  following  groups  and 
organizations: 

•  the  Law  Society 

•  the  Ontario  Branch  of  the  Canadian  Bar  Association 

•  the  Ontario  law  deans 

•  the  community  clinics 

•  criminal  lawyers 

•  family  lawyers 

•  immigration  lawyers 

•  civil  litigators 

•  administrative  lawyers 

•  users  of  the  system 

•  anti-poverty  groups 


1058 


®  lay  persons 

•  representatives  of  the  various  regions  in  the  province 

®  First  Nations 

•  francophones 

®  women 

•  visible  minorities 

•  persons  with  disabilities 

•  ethnic  and  racial  minorities 

•  the  Ministry  of  the  Attorney  General 

•  the  Crown  Attorney’s  office 

•  the  Ministry  of  Community  and  Social  Services 

®  the  police 

•  corrections 

•  the  federal  government 

•  the  federal  judiciary 

•  the  provincial  judiciary 

•  persons  with  management  expertise 

•  persons  with  financial  expertise 

I  am  certain  that  other  important  groups  have  been  left  out  of  this  list.  It  is  obviously 
impossible  to  provide  for  even  a  fraction  of  the  persons  who  have  a  legitimate  interest  in  legal 
aid  or  who  can  contribute  in  some  way  to  the  work  of  the  board.  Choices  will  necessarily  have 
to  be  made. 

My  preference  would  be  to  permit  the  Attorney  General  to  make  most  of  the  choices  for 
the  board,  without  too  many  restrictions,  in  order  to  try  to  get  as  sound  a  balance  as  possible 
amongst  the  various  groups  with  a  claim  to  be  represented.  The  approach  taken  by  the  English 
legislation  seems  desirable.  Except  for  ensuring  that  there  are  two  solicitors  appointed  after 
consultation  with  the  Law  Society  and  at  least  two  barristers  appointed  after  consultation  with 
the  general  council  of  the  bar,  the  Act  does  not  specify  the  groups  from  which  the  members 
will  be  drawn.  Instead,  the  Act  describes  the  knowledge  or  expertise  desirable  in  the  persons 
to  be  appointed.  It  will  be  recalled  that  the  1988  English  legislation  states  that  “in  appointing 
persons  to  be  members  of  the  Board  the  Lord  Chancellor  shall  have  regard  to  the  desirability 
of  securing  that  the  Board  includes  persons  having  expertise  in  or  knowledge  of  (a)  the 
provision  of  legal  services;  (b)  the  work  of  the  courts  and  social  conditions;  and  (c) 
management”.26 

A  similar  approach  in  Ontario  for,  perhaps,  a  13 -member  board  might  suggest  that  the 
board  be  comprised  of  five  lawyers  chosen  after  consultation  with,  or  nominated  by,  the  Law 
Society,  the  persons  not  necessarily  being  benchers  of  the  Law  Society;  the  chief  executive 
officer  of  the  legal  aid  plan;  a  person  appointed  after  consultation  with  the  federal  government 
(Australian  state  boards  normally  have  two  federal  representatives  and  several  Canadian 
provinces  include  such  a  representative);  and  six  other  persons  who  should  include  persons 
chosen  because  of  their  knowledge  of  social  or  legal  services,  including  the  community  clinics 
and  aboriginal  justice,  and  persons  with  management  expertise.  At  least  five  of  the  persons 
would  therefore  be  lawyers  and  it  would  probably  be  wise  specifically  to  provide  that  at  least 
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Legal  Aid  Act  1988  (U.K.),  supra,  note  90,  s.  3. 
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five  members  of  the  board  should  not  be  lawyers.  My  own  preference  would  be  for  the 
Attorney  General  to  appoint  a  significant  number  of  persons  with  management  and  financial 
expertise.  This  would  be  particularly  important  in  the  early  years  of  the  agency.  Those  with 
management  experience  normally  demand  good  information  systems,  which  is  a  necessary 
ingredient  of  an  efficient  system. 

Should  there  be  government  officials  on  the  board?  Some  boards  in  other  jurisdictions 
include  the  deputy  minister  of  justice  and  the  deputy  minister  of  social  services.  Perhaps  it 
would  be  better,  however,  to  allow  one  or  two  senior  public  servants  to  be  appointed,  but 

265 

require  that  they  be  additional  non- voting  members  of  the  board,  as  in  the  Quebec  scheme. 

The  regular  members  of  the  board  (perhaps  not  including  the  chair)  should  be  part-time 
members  and  should  be  remunerated  in  the  same  somewhat  modest  manner  that  members  of 
other  provincial  agencies  are  remunerated.  There  should  be  regular  meetings— perhaps 
weekly— of  the  board  or  the  executive  committee  of  the  board.  The  Ontario  Securities 
Commission  provides  a  good  model  in  this  respect. 

The  position  of  the  chair  and  vice-chair  should  be  government  appointments  selected  after 
consultation  with  the  Law  Society  and  other  interested  groups.  They  could  also  be  part-time 
positions,  with  perhaps  somewhat  heavier  duties.  Alternatively,  they  could  be  full-time 
positions,  as  are  the  chair  and  the  vice-chair  of  the  Ontario  Securities  Commission.  The  Osier 
Task  Force,  as  previously  noted,  would  have  made  both  the  chair  and  the  vice-chair  full-time 
seven-year  appointments,  with  the  possibility  of  one  further  term.  In  Osier’s  scheme,  the 
chair  would  have  been  paid  on  the  same  scale  as  a  judge  of  the  Supreme  Court  of  Ontario  and 
could  only  be  dismissed  with  cause.  My  own  preference  would  be  to  make  the  chair  and  the 
vice-chair  part-time  positions,  with  perhaps  heavier  duties  than  ordinary  members.  The  term  of 
office  could  be  somewhat  longer  than  for  other  board  members,  perhaps  five  years  and 
renewable,  with  removal  only  for  cause.  In  some  agencies  it  is  necessary  to  have  a  full-time 
chair  because  of  the  heavy  adjudicative  work  required,  but  this  would  not  be  a  factor  for  a 
legal  aid  board. 

(d)  The  Chief  Executive  Officer 

The  determination  of  who  should  be  appointed  to  the  position  of  chief  executive  officer 
(CEO)  would  be  affected  by  the  decision  about  whether  the  chair  and  vice -chair  are  full-time 
positions.  If  they  are  not  full-time,  the  CEO  would  be  a  more  important  position  than 
otherwise.  If  the  chair  is  full-time,  should  the  chair  also  be  the  CEO?  In  business 
organizations,  it  does  not  necessarily  follow  that  a  full-time  chair  would  also  be  the  CEO  and 
many  argue  that  it  is  not  desirable  for  the  same  person  to  occupy  both  positions. 

One  question  is  whether  the  appointment  of  the  CEO  should  be  by  the  government,  by  the 
board,  or  by  the  two  jointly.  Assuming  that  the  government  has  a  large  measure  of  control 
over  the  make-up  of  the  board,  it  would  seem  to  be  best  to  give  the  board  the  power  to  appoint 
the  CEO,  perhaps  after  consulting  with  the  Ministry  of  the  Attorney  General.  The  CEO  should 
look  to  the  board  and  not  the  government  for  guidance  and  support.  It  might  also  be  wise  to 
include  a  member  of  the  government  on  the  search  committee  for  the  CEO.  The  appointment 
process  could  be  clarified  in  a  memorandum  of  agreement  between  the  government  and  the 
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Legal  Aid  Act,  supra ,  note  182,  s.  12. 
Osier  Report ,  supra,  note  26,  at  29. 
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agency.  Clarification  would  also  be  desirable  with  respect  to  the  method  of  setting 
remuneration  and  procedures  for  removal  of  the  CEO,  a  matter  that  can  sometimes  lead  to 
problems  if  left  vague. 

(e)  The  Staff 

Should  the  staff  be  members  of  the  public  service  or  should  the  board  be  able  to  recruit 
and  remunerate  persons  outside  the  civil  service  structure  and  rates?  Some  persons  may 
consider  it  an  advantage  to  be  part  of  the  civil  service  structure  so  that  they  can  transfer  to 
other  parts  of  the  government  if  they  wish.  But  many  of  the  staff  may  be  lawyers  handling 
cases  (assuming  that  at  least  some  services  are  delivered  through  a  staff  model)  and  it  may  be 
necessary  (depending  on  the  economy)  to  pay  them  at  higher  rates  than  the  government  might 
permit  in  order  to  attract  them  from  private  practice.  It  may  also  be  necessary  to  hire  more 
easily  and  more  quickly  than  the  civil  service  rules  permit.  Many  of  these  persons  may  not  be 
interested  in  a  long-term  career  with  the  government.  The  reasons  that  convinced  the 
government  to  allow  the  Ontario  Securities  Commission  to  operate  outside  the  normal  civil 
service  rules  would  also  be  applicable  to  a  legal  aid  agency.  There  is  likely  to  be  significant 
turnover  in  a  staff  model  because  of  the  considerable  pressures  likely  to  be  found  in  the  job. 
Persons  might  join  the  organization  for  relatively  short  periods,  perhaps  a  couple  of  years  at  a 
time,  and  then  go  back  to  private  practice.  Of  course,  some  would  spend  their  entire  career 
with  the  agency,  just  as  some  lawyers  do  on  the  Crown  side.  Arrangements  could  probably  be 
made  to  permit  persons  to  be  part  of  the  civil  service  for  some  purposes,  such  as  pensions  and 
other  benefits. 

(f)  Other  Justice  Agencies 

It  would  be  desirable  to  ensure  some  coordination  of  activities  amongst  the  various  justice 
agencies.  The  Ministry  of  the  Attorney  General  is  exploring  creating  more  arm’s-length 
agencies  for  court  services,  the  prosecution  service,  and  the  Public  Guardian  and  Trustee.  If 
they  are  created,  it  would  be  desirable  to  have  some  interlocking  board  membership  so  that 
each  agency  would  know  what  the  other  was  doing  and  would  be  able  to  offer  a  variety  of 
perspectives  on  the  issues  being  discussed.  This  could  also  be  done  by  giving  other  justice 
agencies  observer  status  at  legal  aid  board  meetings. 

(g)  Budget 

The  agency  should  have  the  initial  responsibility  of  preparing  a  detailed  budget  for 
submission  to  the  government  for  funding.  A  number  of  questions  arise.  Should  the  budget  be 
steered  through  the  budget  process  by  the  Attorney  General  or  by  another  minister,  or  should 
the  budget  go  directly  to  the  Legislature  as  the  Provincial  Auditor’s  budget  does?  In  my 
opinion,  it  would  be  best  to  have  the  budget  continue  to  go  through  the  Attorney  General,  a 
minister— and  usually  a  lawyer— who  is  likely  to  be  a  better  advocate  for  legal  aid  than  any 
other  minister  in  the  government.  In  any  event,  it  is  very  doubtful  that  the  government  would 
consider  bringing  the  very  large  legal  aid  budget  to  the  Legislature  without  having  the  views  of 
the  Attorney  General  and  the  input  of  the  Treasury  Board.  Moreover,  why  do  some  persons 
think  that  the  Legislature’s  Board  of  Internal  Economy,  which  may  not  have  any  lawyers  on  it, 
is  a  better  group  to  assess  the  needs  for  legal  aid  than  persons  in  the  Ministry  of  the  Attorney 
General?  Should  the  Attorney  General  be  able  to  amend  the  budget?  By  the  nature  of  the 
process,  I  think  the  Attorney  General  should  have  the  right  to  do  so.  In  the  end,  the  budget  has 
to  be  the  Attorney  General’s  responsibility. 
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As  discussed  earlier,  however,  it  would  be  desirable  to  provide  multi-year  funding  so  that 
the  agency  can  plan  effectively  for  the  future.  Further,  to  the  extent  possible,  the  budget  should 
be  a  global  one,  allowing  transfers  between  budget  items.  The  government  should  not  try  to 
manage  the  agency  through  the  budget.  Similarly,  it  should  resist  trying  to  control  the  agency 
by  giving  extra  funding  dedicated  to  specific  purposes. 

(h)  Other  Accountability  Mechanisms 

A  new  legal  aid  agency  would  be  subject  to  a  number  of  mechanisms  to  help  ensure 
accountability.  We  have  already  looked  at  the  two  most  important  of  these,  the  budget  and 
appointments  to  the  board. 

(i)  Reporting 

Reporting  is  a  key  element  of  accountability.  The  legislation  should  require  that  an  annual 
report  be  submitted  to  the  Attorney  General.  The  Attorney  General  would  be  required  to  table 
the  report  in  the  Legislature  within  a  set  period  of  time.  A  copy  should  also  be  sent  to  the  Law 
Society  at  the  time  of  tabling. 

Other  more  frequent  and  more  detailed  reporting  requirements  would  be  spelled  out  in  the 
regulations  and,  possibly,  in  a  memorandum  of  agreement  between  the  government  and  the 
agency.  Such  periodic  reporting  would  include  financial  data,  caseload  information,  and  also 
data  on  the  extent  to  which  the  agency  is  meeting  the  performance  objectives  specified  by 
regulation  or  set  out  in  a  memorandum  of  agreement,  if  any.  Such  information  is,  of  course, 
important  to  the  agency  as  well  as  the  government. 

(ii)  Audit 

The  Provincial  Auditor  would  continue  to  audit  the  agency  on  an  annual  basis,  consistent 
with  current  practice.  Perhaps  the  Auditor  should  also  be  mandated  by  statute  to  conduct  a 

special  examination  of  the  Plan’s  management  and  information  systems  every  three  to  five 
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years,  as  one  finds  with  respect  to  other  agencies. 

(iii)  Inspection 

The  Attorney  General  should  also  have  the  power  to  inspect  the  books,  records,  and 
premises  of  the  agency  whenever  it  wished.  Should  it  require  a  warrant  from  a  judge?  It  will 
be  recalled  that  hospitals  can  be  inspected  by  the  Ministry  of  Health  without  a  warrant  at  any 
time.  It  is  more  reasonable,  however,  to  have  such  power  in  the  case  of  hospitals  because  of 
the  danger  to  life  and  health  involved  and  because  the  government  does  not  have  as  much 
control  over  the  composition  of  the  board  as  is  likely  for  a  legal  aid  agency.  Thus,  it  might  be 
better  to  require  some  other  body,  possibly  a  judge  or  the  Cabinet,  to  authorize  the  inspection. 
Cabinet  can  also  appoint  a  person  to  undertake  a  comprehensive  investigation  of  hospital 


See,  for  example,  Law  Society  of  Upper  Canada,  Ontario  Legal  Aid  Plan:  Annual  Report  1996  (Toronto:  1996), 
at  28. 

For  example,  at  the  federal  level,  the  Auditor  General  is  required  to  conduct  a  special  examination  of  the  CBC’s 
financial,  management,  and  information  systems  at  least  once  every  five  years.  The  purpose  of  the  special 
examination  is  to  determine  if  the  CBC  is  safeguarding  its  assets  and  if  the  “financial,  human  and  physical 
resources”  of  the  CBC  are  managed  “economically  and  effectively”  and  its  operations  “carried  out  effectively”: 
Broadcasting  Act,  supra,  note  263,  s.  64. 
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management  and  quality  of  service.  This  power  should  also  be  available  to  Cabinet  with 
respect  to  a  legal  aid  agency. 

(Iv)  Complaints 

The  Ombudsman  would  have  jurisdiction  over  the  activities  of  the  agency  and  could  deal 
with  complaints  by  clients  of  the  system.  The  agency  should  also  have  an  internal  complaints 
investigation  system.  Aside  from  individual  complaints,  the  agency  should  develop  procedures 
to  obtain  opinions  from  those  involved  in  the  system,  whether  clients  or  service  providers,  on 
how  the  system  is  functioning.  Is  it  providing  service  in  a  timely,  efficient,  and  courteous 
manner? 

A  more  difficult  question  is  how  to  deal  with  an  allegation  that  a  lawyer  acted 
incompetently  or  worse.  An  instructive  example  in  this  respect  is  what  happens  when  the 
general  manager  of  the  provincial  health  care  plan  (OHIP)  denies  a  physician’s  claim  for 
payment  on  the  basis,  for  example,  that  the  insured  service  was  not  rendered.  In  such  cases 
there  is  an  appeal  procedure  to  a  committee  composed  mainly  of  representatives  of  the  College 
of  Physicians  and  Surgeons  to  deal  with  the  issues.  A  similar  approach,  involving 
representatives  of  the  Law  Society,  would  be  useful  in  the  case  of  a  legal  aid  agency. 

(v)  Maintenance  of  the  Attorney  General’s  Policy  and  Evaluation  Capacity 

Even  though  the  agency  would  have  its  own  policy  and  evaluation  capability,  the  Ministry 
of  the  Attorney  General  would  have  to  continue  to  have  its  own  capacity  to  formulate  policy 
and  evaluate  the  operations  of  the  agency.  It  would  need  this  in  order  to  be  able  to  assess  the 
budgetary  and  other  requests  coming  from  the  agency  and  to  evaluate  the  information  that 
would  be  coming  periodically  to  the  Ministry. 

(i)  Regional  Structure 

When  the  Legal  Aid  Act  was  enacted  in  1966,  administration  of  justice  in  the  province  was 
centred  in  the  individual  counties  and  districts.  There  were  no  regions  used  for  administering 
justice.  Shortly  after  this,  however,  the  McRuer  report  recommended  that  there  be  more 
centralization  in  the  justice  system.  In  1987,  Mr.  Justice  Thomas  Zuber  in  his  report  on  the 
Ontario  courts  recommended  that  there  should  be  a  regional  court  structure.  This  was 
accepted  by  the  government  and  there  are  now  six  regions  in  the  province  for  the 
administration  of  justice.  The  judiciary  is  organized  regionally  as  is  the  administration  of  the 
courts  by  the  Attorney  General.  Crown  attorneys  now  also  have  a  regional  structure.  There  are 


Health  Insurance  Act,  R.S.O.  1990,  c.  H.6,  s.  5,  as  am.  by  Expenditure  Control  Plan  Statute  Law  Amendment 
Act,  S.O.  1993,  c.  32,  s.  2(2),  and  ss.  18  and  18.1,  as  am.  by  Savings  and  Restructuring  Act,  S.O.  1996,  c.  1, 
Sched.  H,  s.  13.  See  also  O.  Reg.  222/94,  s.l,  as  am.  by  O.  Reg.  454/94,  s.  1. 

The  issue  has  arisen  in  the  case  of  alleged  improper  conduct  by  securities  lawyers  in  relation  to  the  Ontario 
Securities  Commission. 

See  generally,  Ontario,  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  2  (Mr.  Justice 
J.C.  McRuer,  Commissioner)  (1968). 

Ontario,  Report  of  the  Ontario  Courts  Inquiry  (Mr.  Justice  T.G.  Zuber,  Commissioner)  (Toronto:  Ministry  of  the 
Attorney  General,  1987),  at  160-64. 
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six  regional  directors  of  Crown  attorneys.  It  is  only  legal  aid  that  is  still  based  solely  on  the 
county  system.  It  would  make  sense  for  legal  aid  to  adopt  the  same  regional  structure  used  by 
those  administering  the  courts  and  by  the  prosecutors.  This  would  encourage  greater 
coordination  and  supervision  of  legal  aid  activities.  The  county  could  still  administer  much  of 
the  Plan,  just  as  Crown  attorneys  still  use  the  county  for  most  administrative  purposes. 
Whether  it  is  desirable  to  have  local  offices  in  all  the  counties  and  districts  is  a  matter  that 
requires  further  investigation.  There  could,  for  example,  be  groupings  of  counties  or 
municipalities  to  administer  the  plan.  Further,  whether  it  is  practical  to  administer  an  area  as 
large  and  diverse  as  the  north  as  a  region  rather  than  centrally,  is  a  question  that  requires 
careful  consideration.  Travel  and  other  forms  of  communication  may  be  easier  with  Toronto 
than  between  northern  communities. 

A  regional  director  of  legal  aid  (leaving  aside  the  north)  could  help  ensure  that  legal  aid 
policy  is  administered  equitably  within  the  region,  could  be  responsible  for  some 
administrative  matters,  and  could  hear  appeals  from  local  directors.  The  regional  director 
could  also  play  a  role  in  helping  to  ensure  that  proper  records  and  statistics  are  kept.  The 
regional  directors  could  meet  frequently,  just  as  the  regional  directors  of  Crown  attorneys  now 
do.  At  present,  the  47  county  and  district  area  directors  of  legal  aid  meet  only  twice  a  year  as 
a  group.  There  could  be  regional  area  committees  to  offer  advice  and  to  handle  some  of  the 
more  serious  matters  now  handled  by  local  committees,  such  as  whether  an  appeal  should  be 
funded.  In  general,  the  regional  director,  assisted  by  an  advisory  regional  area  committee, 
could  coordinate  and  supervise  the  legal  aid  work  in  a  region. 

For  many  of  the  above  reasons,  the  Zemans  and  Monahan  study  recommends  a  regional 
structure,  while  keeping  much  of  the  local  county  administration.  They  also  recommend, 
however,  that  the  regions  have  more  say  in  formulating  policy  and  deciding  on  the  appropriate 
mix  in  delivery  systems  than  I  believe  is  desirable.  They  state:  “Regionalization  would... 
introduce  the  possibility  of  developing  a  different  mix  of  delivery  models  in  different  regions 
of  the  province.  Each  regional  office  would  identify  and  strategically  respond  to  the  unique 
legal  needs  of  a  particular  region”.274  In  my  view,  however,  the  regions  should  only  be  able  to 
recommend  that  different  delivery  models  would  be  desirable  for  their  regions— this  would  be 
particularly  applicable  in  the  north— but  it  should  be  the  new  legal  aid  board  that  decides  for 
the  most  part  what  the  mix  should  be.  Each  regional  committee  may  not  be  as  carefully 
constructed  as  the  central  board  and  might  be  unduly  dominated  by  one  interest  or  another. 
There  has  to  be  a  measure  of  consistency  across  the  province.  It  would  not  be  right  for  one 
region,  the  Hamilton  area,  for  example,  to  opt  for  a  judicare  model  for  family  law,  and  the 
Toronto  area  to  choose  one  that  is  mainly  a  staff  model.  (It  would  be  acceptable,  however,  for 
the  legal  aid  board  to  make  such  a  distinction  for  experimental  or  other  purposes.)  The  Zemans 
and  Monahan  study  does  give  their  proposed  legal  aid  board  the  power  to  review  the  annual 
business  plans  of  the  regional  boards,  but  I  would  prefer  that  the  legal  aid  board,  with  the 
assistance  and  advice  of  the  regional  director  and  the  regional  committees,  develop  the 
business  plans  for  each  region.  Zemans  and  Monahan  also  recommend  that  the  community 


Police  forces  have  almost  entirely,  if  not  completely,  abandoned  the  county  as  an  administrative  unit  and  now 
cover  much  wider  regional  areas— although  not  necessarily  the  same  as  those  used  by  the  courts  and  the 
prosecutors. 


274 


Zemans  and  Monahan,  supra,  note  64,  at  83. 
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clinics  be  integrated  into  the  regional  structure.  Again,  I  think  that  the  establishment  and 
overall  governance  of  the  clinics  should  be  done  centrally  so  that  there  can  be  a  more  uniform 
assessment  of  the  need  for  clinics  in  various  areas  of  the  province  and  an  evaluation  of  their 
effectiveness.  The  regions  would,  however,  play  a  role  in  coordinating  and  supervising  the 
work  of  the  clinics.  It  may  be,  of  course,  that  experience  over  the  years  will  dictate  that  some 
of  the  legal  aid  board’s  power  should  be  delegated  to  the  regions.  The  initial  structure  should 
allow  for  this  possibility. 

(j)  Management  of  the  System 

This  writer  does  not  feel  qualified  to  discuss  the  internal  management  of  the  legal  aid 
system.  The  effective  functioning  of  the  agency  is  more  a  task  for  a  management  consultant.  I 
will,  however,  make  a  few  general  points.  The  first  is  that  the  board  should  try  not  to  become 
immersed  in  the  details  of  administration,  but  should  spend  its  time  primarily  on  broad  policy 
issues.  Another  point  is  that  the  agency  should  ensure  that  there  are  good  information  systems. 
It  is  difficult  to  make  intelligent  policy  decisions  without  access  to  information  on  what  type  of 
cases  the  agency  is  handling,  how  much  various  types  of  cases  cost  in  different  regions  and 
with  different  delivery  models,  and  generally  what  the  financial  picture  is  at  any  particular 
period  of  time,  now  and  in  the  past.  Further,  it  is  a  good  idea,  as  stated  earlier,  to  survey  those 
using  the  system,  as  clients  or  service  providers,  to  understand  how  they  view  the  services 
offered.  Finally,  it  is  very  important  to  have  an  effective  policy  and  evaluation  unit  within  the 
agency  to  plan  for  the  future  rather  than  simply  reacting  to  the  present. 

7.  GOVERNANCE  OF  COMMUNITY  LEGAL  CLINICS 

There  are  two  major  governance  issues  that  need  analysis.  The  first  is  the  governance  of 
the  individual  community  legal  clinics.  The  second  is  the  relationship  between  the  clinics  and 
the  body  governing  legal  aid  in  the  province. 

There  are  presently  no  restrictions  on  the  composition  of  the  boards  of  community  legal 
clinics.  It  will  be  recalled  that  both  the  Osier  and  Grange  reports  were  complimentary  about 
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the  clinics  and  their  boards.  Justice  Grange  stated: 

Most  of  the  clinics  are  indeed  community  based  and  community  controlled,  generally  by  a  board  of 
directors  elected  or  drawn  from  the  community  served  by  the  clinic.  The  object  is  two-fold:  first,  to 
give  the  community,  the  intended  beneficiaries,  some  control  over  the  delivery  of  legal  services;  and 
second,  to  involve  the  deliverers  of  those  services  in  the  affairs  of  the  community...  If  the  movement 
is  to  develop  and  progress  with  continuing  confidence  of  the  clients,  [the  strong  role  of  the  boards] 
must  not  be  eroded. 

Understandably,  there  is  strong  support  for  community  involvement  in  the  local  boards. 
As  Janet  Mosher  writes  in  her  paper,  “[T]ake  away  local  governance  and  one  effectively  takes 
away  the  community”.  But  should  there  be  some  minimal  standards  imposed  on  the 
selection  of  local  boards?  The  “Operational  Review  of  the  Community  Legal  Clinic  System”, 
undertaken  in  1993  for  the  Clinic  Funding  Committee  of  Convocation,  concluded  that  some 


Ibid. ,  at  87. 

Grange  Report ,  supra ,  note  51,  at  21-22. 

J.  Mosher,  Poverty  Law— A  Case  Study ,  paper  prepared  for  Ontario  Legal  Aid  Review  (1997)  at  30,  reproduced 
in  Vol.  Ill  of  this  report. 
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uniform  standards  should  be  required  before  funding  was  given.  The  author,  Sue  Corlett, 
stated:278 

The  Clinical  Funding  Committee  should  establish  policies  about  boards...  Adherence  to  policies  on 
such  matters  as  board  composition,  length  of  tenure,  and  long-term  conflict  of  interest  should 
become  a  condition  of  funding.  We  note  that  this  is  the  case  for  such  community  organizations  as 
libraries  and  hospitals,  where  the  required  characteristics  of  boards  are  written  into  their  governing 
legislation. 

Another  possibility  is  to  give  the  provincial  legal  aid  board  the  right  to  appoint  a  member 
to  the  local  board,  just  as  the  province  has  the  power  (rarely  exercised)  to  appoint  members  to 
a  hospital  board.  Many  charitable  and  other  non-profit  boards  provide  for  municipalities  and 
other  named  groups  to  be  represented  on  the  board. 

The  relationship  between  the  local  community  legal  clinic  boards  and  the  body  governing 
legal  aid  in  the  province  is  a  more  difficult  issue.  The  clinics  are  now  governed  separately 
from  the  judicare  system.  The  latter  is  run  by  the  Legal  Aid  Committee  of  the  Law  Society. 
Funding  of  clinics  is  the  responsibility  of  the  Clinic  Funding  Committee  under  a  regulation 
passed  following  the  Grange  Report,  which  had  recommended  that  a  five-person  clinic-funding 
committee  be  established.2  The  two  committees,  however,  have  little  contact  with  each  other. 
Zemans  and  Monahan  aptly  describe  them  as  “two  solitudes”.  The  annual  Law  Society 
reports  do  not  normally  deal  with  the  clinics,  except  in  their  financial  statements.  Further,  the 
Law  Society’s  submissions  to  the  present  Ontario  Legal  Aid  Review  barely  mention  the 
clinics. 

The  Law  Society’s  Committee  on  Governance  Restructuring  recommended  that  the  Legal 
Aid  and  Clinic  Funding  committees  be  merged,  but  because  of  a  large  measure  of  distrust  of 
the  profession  by  the  clinics,  this  would  not  be  looked  on  favourably  by  the  clinics  while  the 
Plan  is  being  run  by  the  Law  Society.  Justice  Osier,  it  will  be  recalled,  had  recommended  a 
unified  scheme  to  cover  both  activities.  In  an  earlier  section  I  recommended  that  the  two 
activities  be  merged  and  this  is  one  of  the  reasons  why  there  should  be  an  independent  board 
not  controlled  by  the  Law  Society.  With  such  a  board,  the  various  legal  aid  activities 
throughout  the  province  could  be  handled  by  the  same  body.  As  Zemans  and  Monahan  state, 
“[I]t  makes  little  planning  or  economic  sense  to  divide  responsibility  for  the  clinic  program  and 
the  certificate  program  between  two  organizations”.  Of  course,  the  board  could  choose  to 
have  a  standing  committee  that  would  devote  its  attention  specifically  to  the  clinics. 

How  much  involvement  should  the  new  board  have  in  the  affairs  of  individual  clinics? 
One  model  might  be  to  look  at  the  funding  of  service  organizations  by  the  United  Way.  In 
Metropolitan  Toronto  today,  approximately  170  agencies  seek  funding  from  the  United  Way 


278 

279 

280 
281 
282 
283 


S.  Corlett,  Operational  Review  of  the  Community  Legal  Clinic  System  (January  1993),  at  83. 
Public  Hospitals  Act ,  supra,  note  216,  s.  12(11). 

R.R.O.  1990,  Reg.  710. 

Zemans  and  Monahan,  supra ,  note  64,  at  86. 

Change  through  Leadership:  A  Blueprint  for  Law  Society  Governance ,  supra ,  note  84,  at  12. 
See  Osier  Report,  supra,  note  26,  at  23-25,  34,  53-55. 

Zemans  and  Monahan,  supra,  note  64,  at  84. 


284 


1066 


every  two  years.  They  are  required  to  set  out  detailed  plans  and  priorities  before  they  can 
expect  funding.  Moreover,  the  United  Way  has  set  various  priorities  that  play  a  role  in  the 
funding.  There  is  far  less  involvement  by  the  Clinic  Funding  Committee  in  the  affairs  of  the 
clinics.  Perhaps  one  of  the  steps  a  new  legal  aid  board  should  take  is  to  involve  all  of  the 
clinics  in  setting  some  priorities  on  how  the  public  funds  given  to  clinics  can  be  best  used.  It 
may  be,  for  example,  that  some  limits  might  be  placed  on  certain  types  of  non-service-related 
activities  for  which  public  funds  are  spent— perhaps  by  mandating  the  maximum  amount  of 
time  that  could  be  spent  on  these  activities.  Of  course,  there  would  be  nothing  to  stop  a  clinic 
from  raising  its  own  funds  to  support  programs  that  are  not  within  the  priorities  of  the  Legal 
Aid  Plan.  A  new  legal  aid  board  would  have  to  be  sensitive  to  the  historic  relationship  between 
the  clinics  and  the  Legal  Aid  Plan  and  not  impose  onerous  conditions,  but  some  accountability 
for  activities  and  the  use  of  performance  standards  and  outcome  measures  cannot  be  avoided 
today  when  public  money  is  being  used.  Perhaps  the  experience  of  the  United  Way 
organizations  would  be  instructive  in  trying  to  find  the  right  balance  for  community  legal 
clinics  between  independence  and  accountability. 

As  discussed  in  an  earlier  section,  Zemans  and  Monahan  would  have  the  clinics  operate 
within  a  regional  structure,  with  each  region  having  something  akin  to  the  current  Clinic 
Funding  Committee,  but  as  previously  stated,  it  would  be  better  to  have  province-wide 
decisions  on  the  establishment  of  new  clinics  and  the  funding  of  existing  ones. 

Whatever  is  done,  greater  coordination  between  the  activities  of  the  clinics  and  other  parts 

of  the  Legal  Aid  Plan  is  necessary.  As  Zemans  and  Monahan  state,  “[Cjommunity  clinics  in 

Ontario  would  benefit  from  greater  co-ordination  between  themselves  and  the  larger  legal  aid 

system,  including  sharing  of  administrative  resources,  reduction  of  duplication,  sharing  of 
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information,  and  system-wide  advocacy  to  funders  and  governments”. 

8.  CONCLUSION 

The  first  comprehensive  legal  aid  plan  was  introduced  in  Ontario  in  1967.  Over  the  years, 
the  Ontario  Legal  Aid  Plan,  run  by  the  Law  Society  of  Upper  Canada,  has  been  admired 
throughout  the  world.  A  crisis  in  funding  has,  however,  necessitated  a  re-examination  of  the 
governance  of  the  Plan  and  the  delivery  systems  used.  This  paper  has  examined  legal  aid  from 
the  perspective  of  governance.  My  overall  conclusion  is  that  the  existing  system,  designed  30 
years  earlier,  can  no  longer  meet  the  needs  of  a  capped  budget  for  legal  aid  and  that  the 
governance  of  legal  aid  in  the  province  should  be  handled  by  an  independent  statutory  agency 
that  would  have  responsibility  for  all  aspects  of  legal  aid. 

The  paper  sets  out  eight  criteria  or  questions  that  should  be  considered  in  asking  whether 
the  Law  Society  should  continue  to  govern  the  Plan  and,  if  it  should  not,  how  a  new 
governance  structure  should  be  designed.  Does  the  system  maintain  independence?  Provide 
accountability?  Ensure,  to  the  extent  possible,  quality  and  wide  coverage  of  legal  services? 
Willingly  accept  innovation  and  experimentation?  Offer  efficient  governance?  Coordinate 
management  of  the  entire  legal  aid  system?  Engender  confidence  in  the  system?  Help  obtain 
adequate  resources  for  legal  aid? 
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When  the  Plan  was  first  conceived,  it  seemed  obvious  to  everyone  that  the  proper  vehicle 
for  administering  the  scheme  was  the  Law  Society.  But  with  the  development  of  the  clinic 
system  in  the  early  1970s,  doubt  was  cast  on  the  existing  governance  structure.  A  committee 
under  the  chairmanship  of  Justice  John  Osier  recommended  that  an  independent  statutory 
agency  run  both  the  judicare  and  the  clinic  parts  of  the  Plan.  This  recommendation  was  not 
implemented,  however,  and  a  commission  chaired  by  Justice  Samuel  Grange  devised  the 
existing  system  for  the  governance  by  the  Law  Society  of  both  the  clinic  system  and  the 
judicare  system,  using  two  separate  committees.  Over  the  next  15  years,  costs  grew 
enormously.  Between  1980  and  1990  the  cost  of  legal  aid  in  the  province  increased  by  500 
percent  and  between  1990  and  1995  it  grew  again  by  almost  100  percent.  By  1995,  it  had 
grown  from  about  $75  million  in  1985  to  $350  million.  This  paper  outlines  the  above 
developments.  It  also  discusses  the  later  steps  taken  to  limit  expenditures,  including  the 
memorandum  of  understanding  entered  into  in  1994,  the  Law  Society  debate  in  1995  on 
whether  to  give  up  the  governance  of  the  Plan  or  make  the  cuts  necessary  to  stay  within  the 
memorandum,  and  the  restructuring  of  the  Legal  Aid  Committee  in  1996. 

The  governance  of  legal  aid  schemes  in  other  jurisdictions  is  then  examined.  The  financial 
problems  faced  by  the  Ontario  Plan  are  also  being  experienced  in  other  Canadian  provinces,  in 
England,  and  in  Australia.  Civil  legal  aid  in  England  had  been  governed  by  the  Law  Society 
from  its  origins  in  1949  and  had  been  the  model  used  in  1965  by  the  Joint  Committee  on  Legal 
Aid  in  Ontario.  In  1988,  however,  the  governance  of  civil  legal  aid  in  England  was  transferred 
to  an  independent  agency.  All  provinces  and  territories  in  Canada,  except  Ontario,  Alberta, 
and  New  Brunswick,  also  have  an  independent  commission  to  govern  legal  aid.  In  the  three 
jurisdictions  in  Canada  where  legal  aid  is  operated  by  the  legal  profession,  private  lawyers 
represent  clients  through  the  judicare  system,  and  the  staff  lawyer  model  for  contested  cases  is 
rarely  employed.  All  other  provinces  use  either  staff  lawyers  or  a  mixed  model,  relying  on 
staff  lawyers  and  a  judicare  system  to  conduct  legal  proceedings.  In  three  provinces,  British 
Columbia,  Manitoba,  and  Quebec,  the  client  has  the  choice  of  whether  to  have  a  staff  lawyer 
or  a  private  lawyer.  No  jurisdiction  in  Australia  runs  legal  aid  through  a  law  society. 

The  paper  then  examines  the  present  Ontario  scheme  in  the  light  of  the  criteria  set  out 
above  and  concludes  that  the  governance  of  legal  aid  should  no  longer  reside  with  the  Law 
Society,  even  though  it  may  have  been  an  appropriate  model  in  earlier  times.  The  most 
important  consideration  is  the  need  for  innovation  and  experimentation  in  a  capped  system. 
The  Law  Society  strongly  believes  that  the  judicare  model  is  the  one  that  should  continue 
(along  with  the  clinic  system  and  the  use  of  duty  counsel).  The  Law  Society  would  not  happily 
experiment  with  adding  a  staff  model  to  the  mix,  as  most  other  jurisdictions  have  done.  (The 
Law  Society  describes  the  present  system  as  a  mixed  system,  but  nowhere  in  their  brief  to  the 
Legal  Aid  Review  do  they  include  staff  lawyers  in  the  “mix”,  apart  from  the  use  of  duty 
counsel.)  Nor  would  the  Law  Society  gladly  endorse  the  use  of  bulk  contracts,  used  in  some 
provinces,  nor  competition  between  the  various  delivery  models  employed  in  a  number  of 
provinces,  nor  the  encouragement  of  persons  to  deal  with  their  legal  problems  without  using 
lawyers.  This  paper  does  not  take  a  position  on  whether  these  techniques  should  be  used.  But  it 
does  argue  that  they  should  be  available  to  the  board  for  experimentation  to  determine  what 
system  gives  the  best  coverage  for  the  most  persons  who  need  legal  aid. 

A  further  major  reason  why  an  independent  legal  aid  agency  would  be  preferable  is 
because  it  is  more  difficult  for  the  Law  Society  than  an  independent  agency  to  accept  the 
accountability  that  is  and  will  continue  to  be  required  for  the  expenditure  of  public  funds  and 
for  the  efficient  operation  of  the  system.  Moreover,  members  of  an  independent  board  are 
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likely  to  have  more  time  to  devote  to  the  governance  of  the  legal  aid  system  and  more 
collective  management  and  financial  expertise  than  the  benchers  running  the  legal  aid  system. 
Another  factor  is  the  desirability  of  having  all  parts  of  the  legal  aid  system  operate  under  the 
same  governance  structure,  which  is  difficult  to  do  when  the  Plan  is  administered  by  the  Law 

Society. 

Governance  of  other  public  sector  institutions  is  then  examined,  particularly  hospitals  and 
universities.  The  governance  structure  in  these  two  major  sets  of  institutions  is  instructive. 
Accountability  is  handled  differently  in  each  case.  In  the  case  of  universities,  the  government 
tries  to  ensure  that  there  is  an  independent  board  and  does  not  control  to  any  great  extent  how 
public  funds  are  allocated  within  the  university.  In  contrast,  there  is  very  little  actual 
government  control  of  the  boards  of  hospitals.  Instead,  the  control  comes  through  the 
hospital’s  budget  and  the  manner  in  which  it  can  be  used  by  the  institution.  The  stronger  the 
independent  component  of  the  board,  the  more  confidence  the  government  may  have  in  it  and 
the  less  likely  it  may  be  to  try  to  influence  the  operation  of  the  institution.  This  observation 
may  assist  in  the  design  of  a  new  legal  aid  board.  The  section  also  examines  the  so-called 
scheduled  agencies,  but  concludes  that  it  is  better  to  design  a  system  that  makes  sense  and  not 
try  to  fit  the  model  into  one  of  the  four  types  of  scheduled  agencies,  which,  in  any  event,  are 
now  under  review.  There  is  then  a  brief  discussion  of  the  Provincial  Auditor  and  similar 
institutions  that  report  directly  to  the  Legislature,  but  these  are  not  seen  as  good  models  for  a 
legal  aid  system. 

The  final  part  of  the  paper  examines  in  detail  some  of  the  issues  that  will  have  to  be 
considered  in  designing  an  independent  agency.  The  first  question  looked  at  is  how 
government  policy  is  to  be  communicated  to  the  agency.  Of  course,  there  will  be  a  statute  and 
regulations.  The  use  of  memoranda  of  agreement  and  written  published  policy  directives  are 
also  explored. 

The  composition  of  the  board  is  a  crucial  question  and  of  particular  interest  to  all  the 
service  providers.  This  writer  favours  a  smaller  board  of  about  a  dozen  persons,  appointed  by 
the  government  as  part-time  positions  for  three-  or  four-year  renewable  terms,  terminable  only 
for  cause.  Rather  than  specify  the  particular  groups  that  the  board  should  be  drawn  from— 
there  are  in  fact  too  many  groups  with  legitimate  claims  to  include  them  all— it  might  be  better 
to  adopt  the  English  system  and,  with  some  exceptions,  to  specify  the  type  of  persons  one 
wants  on  the  board.  So,  for  example,  legislation  for  a  13-member  part-time  board,  with  three- 
year  staggered  appointments,  might  state  that  there  be,  perhaps,  five  lawyers  chosen  after 
consultation  with,  or  nominated  by,  the  Law  Society  (the  persons  selected  not  necessarily 
being  benchers  of  the  Law  Society);  the  chief  executive  officer  of  the  Legal  Aid  Plan;  a  person 
appointed  after  consultation  with  the  federal  government;  and  six  other  persons  who  should 
include  persons  chosen  because  of  their  knowledge  of  social  or  legal  services,  including  the 
community  clinics  and  aboriginal  justice,  and  persons  with  management  expertise.  In  the  early 
years  it  would  be  wise  to  include  a  number  of  persons  with  management  and  financial 
experience.  At  least  five  of  the  persons  should  be  non-lawyers.  The  question  is  raised  whether 
the  chair  (and  possibly  the  vice-chair)  should  be  full-time  positions,  my  preference  being  that 
they  be  part-time. 

There  is  also  a  discussion  of  the  chief  executive  officer,  who  would  be  appointed  by  the 
board,  and  whether  the  staff  would  be  members  of  the  public  service.  Because  of  the 
likelihood  of  significant  turnover  of  staff  lawyers  in  the  agency  (assuming  a  staff  model  is 
adopted),  there  will  be  a  need  to  hire  more  easily  and  more  quickly  than  the  normal  civil 
service  rules  allow  and  so  it  would  probably  be  better  for  the  staff  not  to  be  members  of  the 
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public  service  for  most  purposes.  The  budget  process  is  explored  and  it  is  suggested  that  it 
would  be  best  if  the  budget  prepared  by  the  agency  continued  to  go  through  the  Attorney 
General  and  Management  Board. 

Other  accountability  mechanisms  are  examined  in  addition  to  the  selection  of  the  board 
and  the  agency’s  budget,  the  two  most  significant  methods  of  accountability.  These  other 
methods  include  reporting,  audits,  inspection,  and  a  complaint  process.  It  is  assumed  that  the 
Ministry  of  the  Attorney  General  would  continue  to  have  a  policy  and  evaluation  capability  to 
monitor  and  assess  the  functioning  of  the  agency. 

This  study  recommends  that  there  be  a  regional  administrative  structure  for  purposes  of 
coordination  and  supervision,  consistent  with  the  six  regions  that  are  now  used  by  the  courts 
and  prosecutors,  but  rejects  the  idea  that  regions  should  have  considerable  authority  to  develop 
their  own  policies  on  questions  such  as  the  best  mix  of  services  in  their  region.  That  should  be 
a  responsibility  for  the  legal  aid  board,  although  regions  could,  of  course,  offer  advice  on  these 
issues. 

Some  general  suggestions  are  made  with  respect  to  internal  administration,  such  as 
ensuring  that  there  is  a  good  information  system  and  having  an  effective  policy  and  evaluation 
unit  within  the  agency  to  plan  for  the  future  rather  than  simply  reacting  to  the  present.  But 
questions  of  management  require  advice  from  management  consultants,  not  from  lawyers. 

Finally  we  come  to  the  issue  of  the  governance  of  community  legal  clinics.  This  study 
suggests  that  some  consideration  be  given  to  having  guidelines  with  respect  to  the  composition 
of  the  boards  and  possibly  the  right  of  the  legal  aid  board  to  appoint  a  member  to  the 
community  boards.  The  author  accepts  the  position  that  the  boards  will  operate  most 
effectively  if  they  are  mainly  community -based. 

The  relationship  between  the  local  community  boards  and  the  legal  aid  board  is  also 
discussed.  The  legal  aid  board  should  have  responsibility  for  all  aspects  of  legal  aid  in  the 
province,  including  the  clinics,  although  it  may  choose  to  have  a  standing  committee  that 
would  devote  its  attention  specifically  to  the  clinics.  Some  aspects  of  coordination  and 
supervision  would  be  handled  on  a  regional  basis.  The  legal  aid  board  should,  in  consultation 
with  the  clinics,  attempt  to  develop  some  priorities  and  the  clinics  should  expect  the  board  to 
set  some  performance  standards  and  develop  some  outcome  measures.  Whatever  is  done,  there 
should  be  greater  coordination  between  the  activities  of  the  clinics  and  other  parts  of  the  legal 
aid  system. 

The  present  Legal  Aid  Review,  30  years  after  the  adoption  of  the  original  Legal  Aid  Act, 
provides  an  opportunity  for  the  government  to  chart  the  course  for  the  legal  aid  system  for  the 
next  30  years,  a  course  that  respects  the  importance  of  independence  while  at  the  same  time 
requiring  accountability.  It  is  my  hope  that  the  above  discussion  of  the  issues  will  assist  the 
Review  in  its  task. 
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Note  on  sources  and  statistics 

As  legal  aid  systems  around  the  world  are  in  a  great  state  of  flux  in  the  face  of  fiscal  restraints  and  booming 
demand,  the  author  has  attempted  wherever  possible  to  determine  the  most  up-to-date  statistics,  using  very  recent 
reports  and  newspaper  services.  As  information  is  often  scarce  and  delayed,  however,  figures  for  different 
jurisdictions  may  reflect  statistics  for  different  years.  Caution  should  thus  be  exercised  in  making  direct 
comparisons.  Unless  otherwise  noted,  funds  are  given  in  the  local  currency  of  the  examined  jurisdiction. 
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1.  INTRODUCTION:  PATTERNS  OF  LEGAL  AID 

(a)  Governance 

The  majority  of  jurisdictions  surveyed  were  governed  by  an  independent  commission  or 
board,  with  members  appointed  by  the  government.  Often  such  boards  are  dominated  by 
members  of  the  bar.  Ontario,  Alberta,  and  New  Brunswick  were  relatively  anomalous,  with 
the  law  society  governing  the  system.  The  Prince  Edward  Island  government  directly  runs 
their  program.  United  States  jurisdictions  represent  the  exception,  with  most  practical 
governance  taking  place  at  the  county  level. 

(b)  Coverage 

Recent  years  have  seen  diminished  services  in  the  face  of  fiscal  constraints.  Criminal 
matters  are  covered  universally.  In  some  jurisdictions,  such  as  the  U.S.  legal  aid  is 
constitutionally  required.  Of  civil  matters,  family  law  is  usually  covered,  although  increasingly 
only  those  matters  involving  domestic  violence  will  qualify.  While  administrative  tribunal 
matters,  such  as  housing,  welfare  benefits,  and  employment,  impact  strongly  on  the  poor, 
surprisingly  few  jurisdictions  offer  aid  for  such  services.  Small  claims,  wills,  real  estate 
conveyances,  applications  for  probate,  commercial  dealings,  and  defamation  proceedings  are 
almost  never  covered.  Recently,  many  jurisdictions  have  experimented  with  projects  for  youth 
offenders  and  other  speciality  services.  Appeals  are  covered,  but  are  usually  subject  to  a 
heightened  merit  test  of  public  interest,  exceptional  circumstance,  and  probable  chance  of 
success. 

(c)  Financing 

All  jurisdictions  surveyed  are  currently  under  financial  strain,  as  demand  for  legal  aid 
increases  in  the  face  of  government  austerity.  In  addition,  the  demographics  of  legal  aid 
demand  have  changed,  with  family  law  cases  increasing  in  prominence.1 

•  Government :  Most  programs  receive  their  primary  funding  directly  through 
provincial,  state,  federal,  or  municipal  government.  In  Canada  all  provinces  dispense 
funding  supported  by  federal  transfer  payments.  The  U.S.  dispenses  most  of  its  civil 
funds  through  the  federal  Legal  Services  Corporation.  In  tight  fiscal  times, 
governments  have  experimented  with  new  means  of  fundraising.  Some  U.S. 
jurisdictions,  for  example,  gather  levies  from  regular  civil  action  filings,  while  others 
extract  funds  via  taxes  on  certain  services.  Other  jurisdictions  are  looking  to  bail 
money,  drug  seizures,  criminal  and  administrative  fines  as  financial  vehicles. 

•  Trust  funds:  Another  common  source  is  the  interest  on  trust  funds  administered  by 
lawyers,  referred  to  in  the  U.S.  as  IOLTA  (Interest  on  Lawyers’  Trust  Account).  In 
recent  times  of  falling  interest  rates,  this  reliance  has  compounded  the  funding  woes 


1 


F.H.  Zemans  and  P.J.  Monahan,  “OLAP  in  Context  --  Legal  Aid  in  Canada  and  Britain”,  chapter  in  From  Crisis  to 
Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre 
for  Public  Law  and  Public  Policy,  1997)  [hereinafter  From  Crisis  to  Reform ]. 
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of  legal  aid  organizations.  Furthermore,  some  state  courts  have  found  this  practice  to 
be  in  breach  of  fiduciary  duty  and  have  blocked  this  source. 

•  Other  law  society  contributions :  Some  law  societies  provide  additional  funds  to  the 
legal  aid  through  voluntary  or  mandatory  levies  (directly,  or  indirectly  via 
membership  dues)  or  service. 

•  User  fees  and  contributions :  Another  financial  source  is  from  the  clients  themselves. 
Some  jurisdictions  charge  user  and  application  fees.  Some  expect  their  clients  to 
repay  legal  services  received,  and  many  place  liens  on  property  or  institute  monthly 
payment  program  to  ensure  payment. 

•  Cost  and  other  awards:  Most  jurisdictions  have  some  mechanism  to  recoup  losses  by 
taking  all  or  a  percentage  of  cost  awards.  Others  extract  a  percentage  of  settlements 
or  awards. 

•  Other:  British  Columbia,  among  other  jurisdictions,  raises  funds  through  sale  of 
publications  and  other  materials. 

(d)  Eligibility 

There  are  two  main  eligibility  tests.  The  first,  most  common,  is  that  of  means :  does  the 
applicant  fall  below  a  certain  income  so  as  to  require  legal  aid?  Some  commentators  argue  that 
current  means  tests  focus  overly  on  income  stream,  rather  than  assets,  and  advocate  placing 
liens  to  ensure  later  recovery  of  fees.2  The  second  test  is  of  merit:  what  is  the  chance  that  the 
applicant  will  win  her  case,  and  make  the  aid  worthwhile?  This  is  often  less  clearly  defined 
than  the  means  test,  but  is  implicit  or  explicit  in  the  consideration  of  every  legal  aid 
application.  The  agency  often  asks  the  auxiliary  question  of  whether  a  reasonable  person  of 
modest  means  would  retain  a  lawyer  for  the  service  required.  In  criminal  matters,  the  threat  of 
incarceration  is  the  leading  test,  although  Australian  and  English  systems  have  more  liberal 
standards.  Some  sendees,  especially  those  delivered  through  clinics,  also  require  certain  status 
criteria  based  on  non-citizenship,  aboriginal  status,  disability,  and  the  like. 

(e)  Delivery  Models 

Terms  referring  to  different  delivery  models  are  bound  to  mislead.  Of  the  systems  below, 
only  judicare,  staff  lawyer,  mixed,  and  contracting  regimes  can  be  found  as  the  dominant 
system  in  any  one  jurisdiction.  Even  within  these  classifications,  the  style  of  delivery  differs  so 
much  between  jurisdictions  that  it  is  dangerous  to  rely  excessively  on  them.  They  are  offered 
here  as  a  glossary  of  terms,  to  serve  as  shorthand  in  the  comparisons  to  follow. 

(i)  Dominant  Services 

•  Mixed :  Most  models  comprise  some  mixture  of  the  models  below.  British  Columbia, 
Manitoba,  and  Quebec  comprise  the  most  mixed  models  in  Canada. 

•  Staff  lawyer :  Legal  service  is  provided  by  a  staff  lawyer  employed  by  the  legal  aid 
plan  or  by  a  contract  community  clinic.  Prince  Edward  Island,  Saskatchewan,  and 


2 


A.  Fineblit,  “Legal  Aid:  Doing  More  With  Less”,  in  F.H.  Zemans,  P.J.  Monahan  and  A.  Thomas  (eds.),  Report  on 
Legal  Aid  in  Ontario:  Background  Papers  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York  University  Centre 
for  Public  Law  and  Public  Policy,  1997).  Such  a  system  is  used  in  Alberta. 
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Nova  Scotia  employ  this  model.  Most  American  jurisdictions  also  follow  this  model 
through  the  use  of  public  defenders  in  criminal  trials.  Clients  usually  have  little  or  no 
choice  of  lawyer  under  this  regime.3  Most  jurisdictions  allow  the  client  to  use  a 
private  lawyer  in  the  case  of  high  workload,  conflict  of  interest,  or  potential 
mandatory  life  imprisonment  for  the  serious  offences  of  murder  or  high  treason. 

•  Judicare :  The  dominant  Ontario  model  stresses  the  autonomy  of  the  clients,  who 
receive  a  certificate  or  voucher  to  give  to  a  participating  lawyer.4  Clients  are  allowed 
to  choose  their  own  representative,  or  select  from  a  limited  list  of  participating 
lawyers.  It  is  a  flexible  system.  However,  as  recent  Ontario  and  English  events  show, 
it  is  difficult  to  cap  funding.5  Lawyers  are  paid  either  by  the  hour  or  by  the  case 
(“block  tariff  ’)  at  a  rate  established  by  the  appropriate  regulations.  Ontario,  Alberta, 
and  New  Brunswick  primarily  employ  the  judicare  system.  New  Zealand  runs  a 
flexible  judicare  system  for  civil  matters,  but  for  criminal  matters  applicants  are 
assigned  a  private  lawyer. 

•  Contracting:  During  the  past  few  years,  many  governments,  including  several 
Australian  states,  Manitoba,  England,  and  most  American  states,  have  experimented 
with  contracting  out  legal  aid  cases.  Both  non-competitive  and  competitive  systems  of 
contracting  are  used.  In  the  former,  the  governing  body  simply  contracts  with  a 
lawyer  or  firm  to  provide  services.  Under  the  latter  tender  system,  an  individual 
lawyer  or  firm  bids  to  provide  legal  aid  services  to  a  constituency.  Winning  bidders, 
chosen  ideally  on  both  price  and  qualifications,  are  paid  according  to  negotiated  terms 
such  as  block  grants,  fee-for-service ,  or  first  retainer.  The  contract  can  cover  general 
services  for  a  geographic  or  social  constituency,  or  specialized  services  for  certain 
kinds  of  legal  proceedings.  While  contracting  models  have  been  most  widely  used  in 
areas  with  low  population  densities  where  it  is  impractical  to  set  up  a  legal  aid  office, 
they  are  also  found  in  urban  centres. 

(ii)  Subsidiary  Services 

•  Community  clinics:  may  be  organized  by  neighbourhood  or  by  clientele.  Ontario 
provides  several  examples  of  the  latter,  with  the  Advisory  Resource  Centre  for  the 
Handicapped  (ARCH)  focusing  on  disabled  issues,  and  Aboriginal  Legal  Services,  the 
Canadian  Environmental  Law  Association,  and  the  like  serving  their  constituencies. 
Such  clinics  are  usually  funded  through  direct  or  indirect  block  grants  from  the 


Some  studies  indicate  that  the  staff  model  delivers  service  less  expensively  than  other  models:  S.T.  Easton,  P.J. 
Brantingham  and  P.L.  Brantingham,  Legal  Aid:  Efficiency,  Cost  and  Competitiveness  (Kingston,  Ont.:  School  of 
Policy  Studies,  Queen’s  University,  1994)  at  64-67,  and  Fineblit,  supra,  note  2.  But  see  O.  Lippert  and  S.  Easton, 
“Past  and  Future:  Legal  Aid  in  Ontario”,  in  Zemans,  Monahan  and  Thomas,  supra,  note  2,  where  they  caution  that 
such  conclusions  ignore  the  high  initial  costs  of  such  a  system. 

Some  jurisdictions,  such  as  British  Columbia  and  Manitoba,  have  a  modified  certificate  system,  where  contact 
with  the  lawyer  is  made  through  the  Society.  Nancy  Henderson,  “Issues  Concerning  Legal  Aid  and  Some  B.C. 
Experiences”,  in  Zemans,  Monahan  and  Thomas,  ibid. 

For  advantages  and  disadvantages  of  the  models,  see  Canadian  Bar  Association,  Legal  Aid  Delivery  Models:  A 
Discussion  Paper  (Ottawa:  National  Legal  Aid  Liaison  Committee,  November  1987). 
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government.  Some  clinics,  especially  in  the  U.S.,  are  private  law  firms,  compensated 
by  authorities  on  a  fee-for-service  basis.6 

•  Duty  counsel :  Most  jurisdictions  provide  duty  counsel  to  ensure  that  the  applicant 
retains  at  least  minimum  legal  advice  before  a  court  appearance.  While  duty  counsel 
speak  to  sentence  on  minor  matters  and  can  make  bail  applications,  their  primary  task 
is  to  remand  matters  to  ensure  time  for  the  client  to  receive  fuller  legal  counsel. 
While  most  jurisdictions  provide  duty  counsel  for  criminal  trials,  some  also  provide 
civil  assistance.  Most  jurisdictions  provide  duty  counsel  regardless  of  financial  need. 
Most  jurisdictions  in  Canada  provide  special  24-hour  telephone  duty  counsel  service, 
often  referred  to  as  “ Brydges ”  counsel,  after  the  Supreme  Court  case  holding  such 
service  to  be  constitutionally  required.7 

•  Non-lawyer  legal  aid  providers:  Different  states  allow  varying  degrees  of  less 
expensive  lay  legal  help,  through  paralegals.  Some  states,  such  as  England,  are 
moving  towards  delivery  of  legal  aid  through  alternative  dispute  resolution  (ADR), 
mediators,  and  other  legal  and  lay  alternatives. 

•  Pro  bono  services:  More  frequent  in  the  U.S.  than  in  Canada  as  a  system  relied  on  to 
deliver  comprehensive  legal  aid,  pro  bono  systems  comprise  lawyers  performing 
services  for  reduced  or  no  remuneration.  Some  systems  require  each  lawyer  to 
perform  a  certain  number  of  pro  bono  hours  yearly.  Statistics  on  the  extent  of  pro 
bono  work  in  Canada  are  unknown  for  most  provinces.  Some  jurisdictions, 
particularly  in  the  U.S. ,  have  organized  systems  of  pro  bono  service. 

•  Prepaid  legal  insurance:  Legal  care,  analogous  to  medicare,  is  most  commonly  found 
on  continental  Europe,  but  also  in  areas  and  sectors  of  North  America  and  Australia. 
Some  employers,  associations  and  unions,  such  as  the  Auto  Workers’  Union,  offer 
legal  insurance  coverage  to  their  members.  Like  the  other  subsidiary  services,  this 
does  not  provide  comprehensive  legal  aid  coverage. 

•  Other  indirect  means  of  facilitating  legal  aid:  Some  states  have  taken  indirect  steps  to 
promote  the  availability  of  legal  assistance  to  those  in  lower-  and  middle-income  tax 
brackets  who  cannot  afford  assistance.  Most  jurisdictions  surveyed,  with  a  notable 
exception  of  Ontario,  have  contingency  fees  provisions  allowing  lawyers  to  collect 
their  fees  not  on  retainer,  but  conditional  on  winning  or  settlement.  Many  states  have 
expanded  traditional  joinder  rules  to  facilitate  class  actions.  These  are  usually 
supported  by  a  fund,  often  employing  contingency  fees.  Many  jurisdictions,  such  as 
Ontario  and  England,  have  recently  sought  to  cut  the  cost  of  litigation  through  more 
efficient  court  procedures.  These  include  judicial  case  management ,  fast-track 
programs  allowing  inexpensive  claims  to  proceed  quickly  according  to  standardized 
procedures,  and  the  raising  of  small  claims  maximum  levels.  While  a  full  study  of 
these  means  is  beyond  the  scope  of  this  paper,  they  will  be  noted  where  applicable. 


Pascoe  Pleasence  et  at.  Profiling  Civil  Litigation:  The  Case  for  Research  (London:  Legal  Aid  Board,  December 
1996)  at  97. 


7 


R.  v.  Brydges  ( 1 990),  74  C.R.  (4th)  1,  53  C.C.C.  (3d)  330  (S.C.C.). 
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2.  CANADA 

(a)  General 

(i)  Governance 

Usually  by  independent  quasi-govemmental  board.  Three  are  governed  by  provincial  law 
societies  (Ontario,  New  Brunswick,  Alberta)  and  one  by  the  province  itself  (Prince  Edward 
Island). 

(ii)  Coverage 

Under  most  federal -provincial  cost-sharing  agreements,  the  provinces  must  offer  legal  aid 
to  those  charged  with  indictable  offences  or  summary  offences  where  loss  of  livelihood  or 
liberty  is  likely.  Understandably,  provinces  faced  with  fiscal  crises  and  rising  demand  for  legal 
aid  have  chosen  to  focus  on  criminal  coverage,  cutting  back  on  family,  civil,  and 
administrative  matters.8 

(iii)  Financing 

Over  90  percent  of  legal  aid  program  funding  comes  from  federal,  provincial,  and 
territorial  governments.9  Since  1973,  provinces  have  received  transfer  payments  for  complying 
with  the  above  criminal  legal  aid  coverage.10  After  a  steady  rise  in  the  1970s,  legal  aid  costs 
exploded,  tripling  between  1983  and  1993  from  $179  to  $591  million.11 

In  the  face  of  fiscal  austerity,  governments  have  sought  alternative  means  of  reducing  or 
augmenting  revenues.  In  1995,  for  example,  the  president  of  the  Canadian  Bar  Association 
recommended  that  the  hundreds  of  millions  of  dollars  in  fines  collected  by  governments  from 
offenders  each  year  should  be  directed  into  legal  aid  programs,  rather  than  general  government 
coffers.  Federal  Justice  Minister  Alan  Rock,  and  provincial  Attorneys  General  such  as  Charles 
Hamick  of  Ontario,  see  the  fiscal  solution  as  streamlining  the  court  system.12 

(b)  Ontario  {Legal  Aid  Act,  R.S.O.  1990,  c.  L.  9) 

(i)  Governance 

The  Law  Society  of  Upper  Canada  (LSUC)  administers  the  system.  The  LSUC  approves 
a  director  of  legal  aid  for  each  of  the  51  local  areas  into  which  the  province  is  divided.  Each 
local  area  is  administered  by  a  committee  of  at  least  five  persons,  the  majority  of  whom  must 
be  members  of  the  LSUC.  These  committees  determine  the  eligibility  of  applicants. 


Unlike  Australian  courts,  which  have  held  that  there  is  no  right  of  the  indigent  accused  to  legal  aid,  and  American 
courts,  which  have  held  the  opposite,  Canadian  courts  have  not  grappled  at  length  with  the  constitutional 
requirements  of  legal  aid,  which  would  be  certainly  higher  for  criminal  matters. 

Nova  Scotia  Legal  Aid  Commission,  Review  of  Legal  Aid  Services  in  Nova  Scotia ,  prepared  by  Legal  Aid  Review 
Team  (Halifax:  Nova  Scotia  Department  of  Justice,  April  1996)  at  2. 

Sean  Fine,  “Provinces  stitched  up  a  legal  aid  patchwork”,  The  Globe  and  Mail  (Toronto:  September  24,  1994)  at 
A9  [hereinafter  Fine], 

Nova  Scotia  Legal  Aid  Commission,  supra ,  note  9,  at  2. 

“Use  fines  to  fund  system,  bar  urged”,  Victoria  Times  Colonist  (August  24,  1995)  at  7. 
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(II)  Coverage 

a.  Criminal 

The  system  focuses  on  criminal  (50.7  percent  of  certificates)  and  family  matters.  The 
Ontario  Legal  Aid  Plan  (OLAP)  covers  27  percent  of  all  criminal  charges.13  In  1995,  53.9 
percent  of  criminal  accounts  were  for  indictable  offences,  with  46.1  percent  for  summary 
conviction  matters. 

h.  Civil 

In  1995  civil  matters  (49.3  percent  of  cases)  accounted  for  51.5  percent  of  expenditures, 
while  criminal  matters  (50.7  percent  of  cases)  accounted  for  48  percent.14  Fiscal  constraints 
have  reduced  the  range  of  civil  services  offered  by  OLAP. 

c.  Administrative 

Administrative  proceedings  in  immigration,  workers’  compensation,  unemployment 
insurance,  welfare,  pensions,  landlord/tenant,  and  employment  rights,  and  civil  matters  are 
covered  by  the  specialty  clinics. 

(ili)  Financing 

Ontario  offers  the  most  comprehensive  and  expensive  system  ($29.74  per  capita)  in 
Canada.  In  1995  the  LSUC  faced  financial  crisis.  In  1995  the  total  cost  of  the  Plan  was  $349 
million,  up  18  percent  from  1994.  In  a  Memorandum  of  Understanding,  the  province  agreed  to 
pay  out  $50  million  more  than  receipts  for  outstanding  lawyer  accounts.  The  payment  of  fees 
and  disbursements  for  the  provision  of  legal  services  accounted  for  approximately  79  percent 
of  the  Plan’s  costs.15  The  Plan  subsequently  slashed  its  case  intake  from  250,000  to  fewer  than 
100,000  annually.16  In  1996  the  Ontario  government  announced  $153  million  in  cutbacks  to  be 
implemented  over  three  years. 

For  the  last  two  years,  the  legal  aid  budget  has  been  $299.5  million.  The  province 
provides  65  percent;  the  amount  has  been  capped  by  the  new  government.  Federal  transfer 
payments  cover  21  percent.  The  LSUC  itself  also  contributes:  Ontario  lawyers  pay  a  $267 
annual  levy  to  fund  legal  aid,  contributing  two  percent  of  the  budget  in  1995.  The  bar  also 
passes  on  75  percent  of  the  interest  generated  from  trust  accounts,  totalling  four  percent  of  the 
budget  in  1995. 17  Various  client  contributions  accounted  for  seven  percent  in  1995.  Ontario 
charges  an  application  fee  of  $25.  The  Plan  also  collects  monthly  payments  from 
approximately  ten  percent  of  clients.  In  addition,  cost  awards,  judgments,  and  settlements  in 


Canada,  National  Council  of  Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Department  of  Justice,  Winter  1995) 
[hereinafter  National  Council  of  Welfare]  at  40-41. 

Ontario  Legal  Aid  Plan,  Annual  Report  1995  (Toronto:  Law  Society  of  Upper  Canada,  February  1996) 
[hereinafter  OLAP  Report ]  at  4. 

OLAP  Report,  ibid.,  at  1 1. 

“Bent  on  the  Bench”,  Financial  Post  (September  21,  1996)  at  8. 

OLAP  Report ,  supra,  note  14,  at  4. 

P.  Kulig,  “Bled  Dry”,  [1996]  Canadian  Lawyer  at  26. 
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civil  suits  brought  in  $2.2  million  to  the  Legal  Aid  Plan  in  1992-93.  In  1995  recovery  from 
client  liens  covered  $12.7  million  of  the  legal  aid  budget. 

(iv)  Eligibility 
a.  Means 

Ontario  applies  a  “needs-based”  means  test.  In  1995  the  benchmark  for  a  single  adult  was 
a  net  annual  income  of  $19,656. 19  Spousal  but  not  parental  income  is  considered.  The  test  is 
flexible  enough  to  consider  disabilities  and  other  exceptional  circumstances  in  granting  legal 
aid.  Those  exceeding  the  maximum  may  still  be  eligible,  but  will  be  expected  to  contribute. 
Lump-sum  payments  are  requested  from  liquid  assets,  and  liens  may  be  placed  on  property  to 
ensure  payment. 

A  Merit 

The  criminal  law  test  is  the  threat  of  incarceration.  The  family  law  test  looks  to  threats  of 
violence,  or  the  protection  of  an  established  parent/child  bond.  In  immigration  law,  refugee 
claims  are  given  priority. 

(v)  Delivery  Models 
a.  Judicare 

Judicare  dominates  criminal  and  civil  service.  Successful  applicants  receive  a  certificate, 
and  may  retain  the  lawyer  of  their  choice.  Private  lawyers  handle  almost  all  criminal  law 
matters,  and  70  percent  of  civil  matters.  Private  counsel  bill  the  LSUC  according  to  a  fixed 
tariff  of  fees  set  by  regulation.  In  1991-92,  the  estimated  income  for  a  full-time  criminal  legal 
aid  lawyer  was  $194,516,  second  only  to  New  Brunswick f  In  April  1996  a  new  tariff  was 
introduced,  reducing  the  number  of  hours  lawyers  may  bill  for  each  type  of  case.21  Salaried 
staff  lawyers  provide  duty  counsel  for  criminal,  family,  and  youth  courts  in  Toronto.  Private 
counsel  provide  this  service  outside  Toronto.  Private  and  salaried  duty  counsel  also  serve  at 
some  schools  and  all  mental  hospitals.22  OLAP  also  provides  a  24-hour  hotline. 

h.  Staff 

Staff  lawyers  handle  some  30  percent  of  civil  law  cases,23  receiving  some  20  percent  of 
the  civil  legal  aid  budget.24  These  services  are  delivered  though  some  72  (1996)  civil  law 
clinics.  The  clinics  receive  their  $32  million  budget  separately  from  the  Legal  Aid  Plan, 
through  the  Clinic  Funding  Committee  of  LSUC.  The  clinics  employ  some  70  staff  lawyers 


Canadian  Centre  for  Justice  Institute,  Legal  Aid  in  Canada:  Description  of  Operations  (Ottawa:  Statistics  Canada, 
October  1995)  [hereinafter  Operations ,  followed  by  province  name  denoting  chapter]  Ontario  at  10-12. 

National  Council  of  Welfare,  supra ,  note  13,  at  52. 

Lila  Sarick,  “Some  lawyers  warn  of  legal  aid  boycott”,  The  Globe  and  Mail  (Toronto)  (March  12,  1996)  at  A7. 
Operations ,  supra ,  note  19,  Ontario,  at  14. 

Easton,  Brantingham,  and  Brantingham,  supra,  note  3,  at  39. 

Statistics  Canada,  Legal  Aid  in  Canada:  Resource  and  Caseload  Statistics  1993-94  (Ottawa:  1995)  [hereinafter 
Statistics  Canada]  at  68. 
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and  110  community  legal  workers.25  There  are  also  six  university -based  clinics.  Ontario  has 
the  most  varied  system  of  clinics  in  the  world  in  terms  of  clientele  and  specialities.26 

c.  Aboriginal 

The  Nishnawbe-Aski  Legal  Services  program  provides  legal  aid  in  the  far  north.  An 
aboriginal  board  of  directors  oversees  delivery  by  members  of  the  private  bar.27  It  focuses  on 
criminal,  family,  and  poverty  law,  and  also  seeks  to  develop  the  legal  skills  of  aboriginal 

advocates. 

(c)  British  Columbia  {Legal  Services  Society  Act,  R.S.B.C.  1979,  c.  227) 

(i)  Governance 

The  Legal  Services  Society  (LSS),  an  independent  statutory  organization,  administers  the 
system.  In  1995  the  Act  was  amended  to  make  the  board  of  directors  larger  and  more 
representative,  following  debates  regarding  conflicts  of  interest  among  stakeholders.  There  are 
now  15  members:  five  appointed  by  the  provincial  government,  five  by  the  Law  Society,  two 
from  the  Association  of  Community  Law  Offices,  two  from  the  native  community  law  offices, 
and  one  appointed  by  the  other  4  community  appointees.  The  14  community  law  centres,  and 
15  native  community  law  offices  are  governed  by  separate  societies,  and  function  as  funded 
agencies  to  the  LSS. 

(ii)  Coverage 

Summary  offence  criminal  matters  involving  potential  loss  of  liberty  or  livelihood  are 
covered;  the  plan  covers  some  32  percent  of  all  criminal  charges.  In  1993-94,  58  percent  of 
all  cases  were  criminal,  42  percent  civil.  A  new  family  case  management  project  assists  the 
directors  in  prioritizing  family  coverage  to  those  cases  where  there  would  be  immediate 
tangible  benefits,  or  immediate  adverse  effects.  Immigration  has  grown  in  prominence,  since 
the  1991  case  of  Gonzalez-Davi  ,  where  the  Court  of  Appeal  held  that  coverage  is  mandatory 
for  deportation  hearings.  Since  1995,  the  LSS  has  operated  a  staff  Immigration  and  Refugee 
Law  Clinic  in  Vancouver. 

While  the  Society  does  not  set  formal  tariffs  for  other  civil  matters,  aid  can  be  provided 
where  circumstances  threaten  the  livelihood  or  safety  of  the  applicant  or  his  family.  Other 
matters  may  still  be  covered  where  the  applicant  has  been  unable,  despite  efforts,  to  obtain 
counsel  elsewhere,  where  she  lives  in  a  remote  area,  or  suffers  from  a  linguistic,  mental,  or 
physical  handicap.  Administrative  actions  before  Human  Rights  Tribunals  will  be  covered  in 
these  special  cases. 


Operations,  supra,  note  19,  Ontario,  at  8. 

Zemans  and  Monahan,  supra,  note  1,  at  47. 

Operations,  Ontario,  supra,  note  19,  at  16. 

National  Council  of  Welfare,  supra,  note  13,  at  40-41. 

Statistics  Canada,  supra,  note  24,  Table  10. 

Gonzalez-Davi  v.  Legal  Services  Society,  [  1 99 1  ]  5  W.  W.R.  181. 
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(iii)  Financing 

The  annual  cost  of  legal  aid  is  approximately  $93.2  million.  The  Society  carries  a  deficit 
of  $8  million.  Decreasing  funds  from  the  provincial  government  reached  a  crisis  point  in  1995, 
as  the  Attorney  General  demanded  that  the  budget  be  fixed  at  $81.5  million,  a  $7  million  cut. 
A  compromise  was  reached,  with  the  LSS  permitted  to  run  up  a  deficit  of  $22  million.  Some 
70  percent  of  its  funding  comes  from  the  provincial  government,  supported  by  federal  transfer 
payments  of  some  24  percent.  It  also  receives  about  four  percent  of  its  funding  from  the  Law 
Foundation  (trust  fund  interest)  and  the  Notary  Foundation.  These  bodies  have  also  given 
special  grants  for  certain  technological  upgrade  and  special  projects.  Clients  must  pay  a  one¬ 
time  contribution  to  the  system,  ranging  from  $10  to  $150,  based  upon  their  monthly  income. 
These  fees  are  anticipated  to  generate  some  $1,220,000  annually.  Further,  the  LSS  can 
recoup  their  costs  from  any  clients  successful  in  obtaining  a  lump-sum  settlement  or  award.33 
In  1994  $400,000  was  recovered  in  this  manner.  Section  12(2)  of  the  Act  also  gives  any  costs 
to  the  LSS.  This  can  also  be  achieved  by  the  lawyer  billing  the  client  after  recovery. 

(iv)  Eligibility 
a.  Means 

British  Columbia  maintains  a  strict  and  detailed  table  of  eligibility,  examining  income  and 
family  size  in  relation  to  the  cost  of  living  in  the  area  (with  four  categories:  Vancouver; 
Victoria;  medium  population  centre;  small  centre).  Exceptional  coverage  may  be  given  where 
the  applicant  lacks  the  intellectual,  emotional,  or  linguistic  capacity  to  initiate  his  own  case,  if 
that  person  is  unable  to  obtain  the  required  legal  services  from  another  source,  and  agrees  to 
make  a  financial  contribution.  The  Board  examines  spousal  or  parental  income  in  determining 
eligibility. 

A  Merit 

The  criminal  test  is  whether  the  applicant  faces  a  reasonable  likelihood  of  jail.  The  family 
test  looks  to  the  threat  of  physical  or  mental  violence,  and  the  possible  benefit  to  be  derived  by 
the  family.  High  priority  is  also  given  where  the  client  faces  jail  for  missing  a  support 
payment,  or  would  otherwise  be  confmed  in  a  civil  proceeding.  Immigration  aid  is  granted 
where  there  is  a  possibility  of  removal  from  Canada. 

(v)  Delivery  Models 
a.  Mixed 

Staff  lawyers  and  paralegals  provide  services  through  18  branch  offices,  14  community 
law  centres,  and  15  native  community  law  offices.34  For  staff,  the  LSS  employs  28  criminal 
lawyers,  18  family  lawyers,  2.6  immigration  lawyers,  and  42  poverty  lawyers.  In  the  1980s 


31 

32 

33 


Henderson,  supra,  note  4. 

B.C.  Legal  Services  Society,  Answers  to  Your  Questions  About  the  Legal  Services  Society  (Vancouver:  1995). 
Ibid. 


34 


Henderson,  supra,  note  4. 
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the  LSS  attempted  to  move  from  a  staff  to  a  more  judicare-oriented  model.  The  1991  strike  by 
the  private  bar,  resolved  through  a  100  percent  raise  in  the  tariffs,  prompted  the  LSS  to 
attempt  to  retreat  to  a  less  vulnerable  position.'  In  1994  the  LSS  consequently  announced 
plans  to  move  towards  a  50-50  division  between  private  and  staff  services.  In  response  to  the 
proposal,  however,  the  Association  of  Legal  Aid  Lawyers  withdrew  services  until  the  LSS 
backed  down  and  retained  the  dominant  judicare  model.  Today  some  2,500-3,000  private 
lawyers  continue  to  provide  some  85  percent  of  the  services,  down  only  five  percent  from 
1994. 37  Private  lawyers  bill  the  LSS  according  to  a  block  tariff  rate  for  criminal  matters,  and 
hourly  for  family  and  immigration  matters  (with  a  set  cap  depending  on  the  type  of  case).  In 

TO 

1991-92,  the  estimated  income  for  a  full-time  criminal  legal  aid  lawyer  was  $128,707.  Since 
July  1994  the  LSS  has  retained  holdbacks— ten  percent  for  criminal,  five  percent  for  family, 
and  12  percent  for  immigration— to  be  distributed  on  a  pro  rata  basis  from  any  surplus 
remaining  at  the  end  of  the  year.  The  LSS  uses  a  modified  certificate  system:  a  client  may 
request  a  certain  private  lawyer  only  through  the  LSS,  and  not  directly. 

b.  Other  Services 

The  LSS  provides  staff  duty  counsel  at  most  criminal  and  youth  courts,  but  not  most 
family  courts.  Counsel  receive  $80  an  hour.  The  LSS  also  operates  legal  education 
programs,  special  prison  programs,  a  do-it-yourself  divorce  program,  native  programs,  and  an 
appeals  program  which  promotes  public-interest  appeals.  The  LSS  reports  success  in  its  family 
case  management  project,  with  savings  of  15  percent  per  case.40  In  1997  the  LSS  implemented 
a  new  computer  system  to  check  billing  patterns  of  lawyers  and  trace  tariff  and  program 
compliance.41  In  addition  to  the  above,  the  LSS  operates  a  pro  bono  program  covering  some 
500  cases  annually,  although  this  program  is  not  formally  supported  by  the  bar.42 

(d)  Alberta  {Legal  Profession  Act,  S.A.  1990,  c.  L-9.1) 

(i)  Governance 

While  section  4  of  the  Legal  Profession  Act  gives  statutory  authority  for  legal  aid,  Alberta 
has  no  separate  legislation  outlining  a  legal  aid  plan.  Service  is  provided  through  an  agreement 
between  the  provincial  Attorney  General  and  the  Law  Society  of  Alberta.  The  Legal  Aid 
Society  board  of  directors  consists  of  12  lawyers  and  three  non-lawyers.  Of  these,  two  are 
named  by  the  Law  Society,  two  by  the  Attorney  General,  one  by  the  federal  government,  and 
the  rest  selected  jointly.  An  executive  director,  supported  by  the  director  of  administration,  a 
northern  director  and  a  southern  director,  administer  the  plan.43 
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Since  that  date,  cutbacks  and  greater  preparation  time  requirements  have  actually  reduced  this  figure  by  35%: 
Henderson,  ibid. 

Canada  Newswire  Service,  “Legal  Services  Society  Continues  to  Provide  Service”  (July  26,  1994). 

National  Council  of  Welfare,  supra ,  note  13,  at  52. 

In  1994;  probably  lower  now:  Operations,  supra ,  note  19,  British  Columbia,  at  21. 

Henderson,  supra ,  note  4. 

Ibid. 

Operations ,  supra,  note  19,  British  Columbia,  at  22. 

Ibid.,  Alberta,  at  6-7. 
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(ii)  Coverage 

The  system  focuses  on  criminal  offences  where  loss  of  liberty  or  livelihood  is  at  stake. 
The  plan  covers  some  21  percent  criminal  charges,  a  relatively  low  amount.44  In  1993-94 
76  percent  of  service  was  criminal,  24  percent  civil.45  Civil  cases  include  motor  vehicle 
negligence,  landlord-tenant  disputes,  wrongful  dismissal,  workers’  compensation  claims, 
consumer  protection,  social  assistance,  and  property  actions.  In  practice,  however,  family 
cases  make  up  the  bulk  of  civil  matters,  but  are  only  covered  if  there  is  a  threat  of  violence.46 

(iii)  Financing 

Legal  aid  has  been  cut  by  20  percent  over  the  past  three  years.  It  is  65  percent  funded  by 
the  province,  with  21  percent  support  from  federal  transfer  payments.47  The  Law  Foundation 
contributes  25  percent  of  its  interest  from  trust  funds  to  the  program.48  From  its  origins, 
Alberta  has  charged  user  fees  for  legal  aid.  Since  1994,  the  Society  charges  a  waivable  $10  for 
an  application  and  $25  for  an  appeal.  From  user  fees,  monthly  payments  (see  “(iv) 
Eligibility”,  below)  settlements,  and  other  means,  the  Society  recovered  $2,475,168  from  its 
clients  in  1994. 49  This  made  up  ten  percent  of  the  total  legal  aid  revenue,  the  highest  of  any 

50 

provmce. 

(iv)  Eligibility  (see  “(ii)  Coverage”  above,  for  merit  test) 

The  Society  extends  legal  aid  coverage  to  those  who  are  on  the  borderline  of  financial 
eligibility,  setting  monthly  payments  and  down  payments  according  to  the  assets,  finances,  and 
circumstances  of  applicants.  The  incomes  of  the  spouses  of  all  applicants,  as  well  as  the 
families  of  young  offenders  are  considered.  In  1994  the  maximum  gross  annual  income  for  a 
single  adult  was  $12, 620. 51  Duty  counsel  provide  service  regardless  of  applicant  need. 

(v)  Delivery  Models 
a.  Judicare 

Alberta  has  a  near-pure  judicare  model,  with  a  slow  introduction  of  staff  lawyers.  In 
1990-91,  99  percent  of  criminal  matter  were  handled  by  private  lawyers.  Eligible  applicants 
may  choose  their  lawyer  or  have  one  assigned  to  them  by  the  legal  aid  administrative  staff  at 
11  regional  centres.  The  regulated  tariff  is  a  combination  of  hourly  rates  and  block  tariffs.  The 
experience  of  the  lawyer  has  no  bearing  on  the  tariff  scale.  Duty  counsel  are  paid  $55  an  hour. 


National  Council  of  Welfare,  supra,  note  13,  at  40-41 . 
Statistics  Canada,  supra,  note  24,  Table  10. 

Fine,  supra,  note  1 0,  at  A9. 

Statistics  Canada,  supra,  note  24,  Tables  1,  3,  and  17. 
Operations,  supra,  note  19,  Alberta,  at  14. 

Alberta  Legal  Aid  Society,  1994  Annual  Report  (1994). 
Fineblit,  supra,  note  2. 

Operations,  supra,  note  19,  Alberta,  at  1 1 . 
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In  a  criminal  trial,  $368  is  paid  for  the  first  half-day,  and  $183  for  subsequent  half-days.  Civil 
cases  bill  $155  per  half-day,  with  $61  an  hour  for  preparation  time.52 

b.  Staff 

In  1990  the  Society  employed  a  single  staff  duty  counsel  in  each  of  Edmonton  and 
Calgary  as  an  experiment.53  In  1993  a  similar  staff  project  was  instituted  to  help  young 
offenders  through  special  clinics.  The  pilot  has  been  extended  to  July  1997  to  allow  for  further 
study.54  The  staff  project  is  estimated  to  save  over  $1  million  annually  over  the  previous 
judicare  model.  There  has  been  one  negative  finding,  however,  as  youth  clients  have 
complained  that  staff  lawyers  are  less  prompt  and  effective  in  communicating  with  them  than 
private  lawyers.55  The  province  also  runs  a  program  of  duty  counsel  in  56  courthouses  and 
certain  mental  hospitals  throughout  the  province.56  Preference  is  given  to  applicants  making 
their  first  court  appearance.  Since  1994  duty  counsel  in  Edmonton  and  Calgary  are  provided 
by  staff  lawyers.  In  response  to  “ Brydges ”  requirements,  the  Society  has  established  a  list  of 
lawyers  willing  to  be  called  at  any  hour. 

c.  Contracting 

In  April  1997  the  government  announced  that  it  would  begin  contracting  out  blocks  of 
young  offender  cases. 

(e)  Saskatchewan  (Legal  Aid  Act,  R.S.S.  1989,  c.  L-9.1) 

(I)  Governance 

Section  4  of  the  Act  establishes  a  diverse  11 -member  Saskatchewan  Legal  Aid 
Commission  (SLAC),  consisting  of  the  following  appointed  persons:  one  employee  each  of  the 
provincial  Department  of  Justice  and  Department  of  Social  Services  appointed  by  the  Minster 
of  Justice;  one  member  of  the  Provincial  Law  Society  chosen  by  the  federal  Attorney  General, 
and  two  nominated  members  of  the  Provincial  Law  Society  chosen  by  the  Lieutenant 
Governor.  Of  the  six  remaining  members  chosen  by  the  Lieutenant  Governor,  at  least  four 
must  be  non-lawyers.57  The  Committee  elects  a  chairperson  and  chief  executive  officer,  who 
runs  the  program.  The  members  hold  office  for  two  years. 

(if)  Coverage 

Criminal  aid,  both  for  minors  and  adults,  is  given  where  there  is  a  threat  of  imprisonment; 
the  plan  covers  some  28  percent  of  all  criminal  charges.'  The  program  offers  family  services, 
but  no  immigration.  In  1993-94,  55  percent  of  cases  were  federal  criminal  offences  (adults); 
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Ibid.,  Alberta,  at  14. 

Ibid.,  Alberta,  at  8. 

Ron  Levi,  7he  Provision  of  Legal  Aid  Services  Under  the  Young  Offenders  Act,  paper  prepared  for  Ontario  Legal 
Aid  Review  (May  1997),  reproduced  in  Vol.  3  of  this  report. 

Ibid 

Operations,  supra,  note  19,  Alberta,  at  12. 

Ibid.,  Saskatchewan,  at  6. 

National  Council  of  Welfare,  supra,  note  13,  at  40-41. 
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16  percent  federal  criminal  (youth);  and  28  percent  family.  Where  a  civil  action  could  impact 
seriously  on  the  applicant’s  life  or  livelihood,  the  applicant  may  receive  aid.  Civil  cases 
represent  a  negligible  percentage  of  matters,  however,  as  do  provincial  offences.59  Where  the 
majority  of  a  group  or  society  satisfy  eligibility,  legal  aid  may  be  granted.  There  is  no  service 
for  people  involuntarily  committed  under  mental  health  laws.60 

(iii)  Financing 

In  1993-94  the  SLAC’s  budget  was  $8.4  million,  running  a  slight  deficit  of  $.2  million; 
most  recent  years  have  run  a  slight  surplus,  however.61  The  Social  Services  Ministry  oversees 
and  funds  the  Commission  (70  percent),  supported  by  federal  transfer  payments  (30  percent). 
The  Saskatchewan  Law  Foundation  provides  no  financial  support,  although  they  have  given 
grants  for  special  projects.  The  federal  department  of  Indian  Affairs  provides  funds  for  family 
and  civil  matters  on  Indian  reserves.  Saskatchewan  levies  no  user  fees,  although  section  26  of 
the  Act  permits  SLAC  to  demand  client  contributions.  In  1993-94,  per  capita  expenditure  on 
legal  aid  was  $8.58. 

(iv)  Eligibility  (see  “  (ii)  Coverage”,  above,  for  criminal  merit  test) 

Applicants  satisfy  the  means  test  if  their  financial  resources  are  at  social  assistance  levels, 
or  if  the  cost  of  obtaining  a  lawyer  would  reduce  them  to  that  level.  In  1994,  the  maximum  net 
annual  income  for  a  single  person  was  $9,420.  The  assets  and  income  of  spouses  are  also 
examined,  as  is  the  urgency  and  possible  adverse  consequence  of  the  case.  There  is  also  a  civil 
merit  test,  which  examines  the  reasonableness  of  the  action. 

(v)  Delivery  Models 
a.  Staff 

In  contrast  to  Alberta,  Saskatchewan’s  60  staff  lawyers,  22  paralegals,  and  49 
administrative  and  support  staff  provide  almost  100  percent  of  legal  aid  service.  Seven  staff 
work  at  the  Central  Office,  while  the  rest  are  distributed  among  14  area  offices.  In  criminal 
trials  involving  mandatory  life  imprisonment  (murder  or  high  treason),  or  a  possible  conflict  of 
interest  with  a  staff  lawyer,  applicants  may  choose  private  counsel  from  a  legal  aid  list. 
Generally,  private  lawyers  are  paid  according  to  a  block  tariff  for  both  civil  and  criminal 
matters.  Certain  criminal  matters  require  an  hourly  tariff. 

h.  Other  Services 

SLAC  also  provides  duty  counsel  and  telephone  and  brief  walk-in  advice,  without 
reference  to  an  eligibility  test.  SLAC  also  provides  after-hours  “ Brydges ”  phone  service. 


Saskatchewan  Legal  Aid  Commission,  Annual  Report  [hereinafter  Sask.  Annual  Report ],  at  10. 

Fine,  supra,  note  1 0. 

Sask.  Annual  Report,  supra,  note  59,  at  1 1 . 

Operations,  supra,  note  19,  Saskatchewan,  at  10. 

In  1995-96.  Saskatchewan  Legal  Aid  Commission  home  page,  updated  July  26,  1996 

(www.gov.sk.ca/govt/legalaid/profile.htm). 

As  of  March  31,  1996  (www.gov.sk.ca/govt/legalaid/org.htm). 
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SLAC  has  run  preventative  law  educational  programs  in  the  past.  In  1990  the  Saskatchewan 
Law  Foundation  awarded  a  grant  to  set  up  a  computerized  case  management  system.65 

(f)  Manitoba  (Legal  Aid  Services  Society  of  Manitoba  Act,  R.S.M.  1987,  c.  L.105) 

(i)  Governance 

The  Act  creates  the  Legal  Aid  Services  Society  (LAM).  Section  5  states  that  the 
Lieutenant  Governor  shall  choose  the  12  members  of  the  board  of  directors.  Of  these,  four 
must  be  non-solicitors,  at  least  one  must  be  a  member  of  the  LAM  staff,  and  one  must  be  a 
nominee  of  the  federal  Attorney  General.66  The  Lieutenant  Governor  chooses  three  from  a  list 
of  lawyers  submitted  by  the  provincial  law  society.  The  four  lay  appointees  are  traditionally 
political.  The  directors  hold  the  office  for  one  year  and  are  paid  a  salary  decided  by  the 
Lieutenant  Governor.  Four  area  directors  oversee  the  local  community  law  centres. 

(ii)  Coverage 

LAM  is  full-service.  Criminal  cases  are  only  covered  where  the  charge  is  indictable,  or  a 
summary  conviction  offence  where  Jail  or  loss  of  livelihood  is  likely.  The  plan  covers  some 
29  percent  of  all  criminal  charges.68  Young  offenders  service  is  also  provided,  where  the 
applicant  meets  the  financial  eligibility  below,  or  otherwise  where  a  court  orders 
representation.  Domestic,  civil,  and  administrative  cases,  including  Workers’  Compensation 
Board,  must  show  a  reasonable  likelihood  of  success  to  be  covered.  In  practical  terms,  civil  is 
limited  to  family  matters.  Fee-generating  cases  will  not  be  assisted  until  two  lawyers  have 
declined  to  take  the  fee  on  an  out-of-recovery  or  contingency  basis.  In  1993-94  58  percent  of 
service  was  criminal,  42  percent  civil.69 

(ill)  Financing 

LAM  has  an  annual  budget  of  $15  million.  The  province  recovers  30  percent  of  this  from 
the  federal  government  through  cost-sharing  agreements.  The  Act  requires  the  Manitoba  Law 
Foundation  (MLF)  (the  bar  association)  to  give  half  of  its  annual  revenue  to  legal  aid.  This 
revenue  is  derived  from  trust  account  interest  and  membership  dues.  The  MLF  also  gives 
grants  to  the  clinic  and  the  Public  Interest  Law  Centre.  These  revenues  covered  approximately 
8  percent  of  LAM’s  budget.  Client  revenues  and  costs  awards  cover  five  percent  of  the 
budget.  In  the  later  1970s  Manitoba  experimented  with  an  application  fee,  although  this  cost 
more  to  administer  than  it  was  worth.70  Nonetheless,  in  June  1996  a  $25  application  fee  was 


65 

66 

67 

68 
69 


Operations,  supra,  note  19,  Saskatchewan,  at  12. 

Although  this  requirement  is  expected  to  disappear  with  the  new  federal-provincial  cost-sharing  agreements: 
Fineblit,  supra ,  note  2. 

Ibid. 

National  Council  of  Welfare,  supra ,  note  13,  at  40-41. 

Statistics  Canada,  supra ,  note  24,  Table  10. 


Fineblit,  supra,  note  2;  Social  Planning  Council  of  Winnipeg,  An  Evaluation  of  the  Effects  of  a  User  Fee  and 
Other  Fiscal  Restraint  Policies  on  the  Service  Delivery  System  of  Legal  Aid  in  Manitoba  (Ottawa:  Department  of 
Justice,  1979). 
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introduced.71 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

Financial  eligibility  is  defined  as  an  annual  gross  income  of  less  than  $12,000  for  a  single 
person.72  When  determining  eligibility,  the  area  director  also  considers  the  value  of  assets, 
such  as  vehicles  and  land.  Family  size  is  also  a  factor.  Since  1990  Manitoba  has  provided  cut- 
rate  legal  service  to  the  working  poor  who  do  not  meet  the  eligibility  requirements,  on  a 
system  of  full  payment  contributions.73  Liens  are  placed  on  homes  where  possible.  The 
program  is  now  self-funding.  There  is  also  the  usual  civil  merit  test  of  likelihood  of  success 
and  reasonableness. 

(v)  Delivery  Models 

LAM  assists  approximately  80,000  people  annually:  30,000  by  certificates,  30,000  by 
duty  counsel,  and  20,000  by  telephone  and  drop-in  services.74 

a.  Mixed 

The  LAM  runs  a  mixed  judicare  and  staff  model.  Four  area  directors  and  seven 
community  law  centres  approve  and  administer  legal  services.  Applicants  may  choose  between 
staff  and  private  counsel,  and  most  choose  private  counsel:  550  active  private  lawyers  on  the 
legal  aid  list  handle  71  percent  of  the  total  caseload.  LAM  employs  a  modified  certificate 
system,  similar  to  that  of  British  Columbia,  where  the  chosen  lawyer  is  contacted  by  the 
LAM.75  Approximately  45  staff  lawyers,  seven  articling  law  students,  15  paralegals,  and  30 
support  staff  cover  the  remaining  29  percent  of  cases.76  Private  lawyers  are  paid  through  a 
tariff  of  $45  an  hour,  but  also  through  block  tariffs.  For  the  past  decade  Manitoba  has 
reduced  the  tariff,  although  the  total  payout  has  continued  to  increase.  In  1991  LAM 
introduced  a  12  percent  holdback  on  criminal  cases,  which  would  only  be  paid  back  to  lawyers 
if  a  surplus  existed  at  the  end  of  the  year.  It  has  never  been  paid  out.  Private  duty  counsel, 
whose  mandate  has  been  recently  and  successfully  expanded,  bill  hourly.79  They  serve  almost 

all  criminal  and  civil  courts,  assisted  at  times  by  paralegals.  Since  mid- 1996  full  service  duty 
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counsel  have  been  available  in  Youth  Court  on  a  no-charge,  no-eligibility -test  basis. 
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Fineblit,  supra,  note  2.  See  also  Stevens  Wild,  “$25  legal  aid  fee  an  unwelcome  annoyance:  memo”,  Winnipeg 
Free  Press  (May  1,  1996) 

Operations,  supra,  note  19,  Manitoba,  at  1 1 . 

The  “Expanded  Eligibility  Program”. 

Fineblit,  supra,  note  2. 

“Legal  Aid:  When  you  can’t  afford  a  Lawyer”  (www.mbnet.mb. ca/crm/law/legaidl.html). 

Fineblit,  supra,  note  2. 

Ibid. 

Ibid. 

Fineblit,  ibid.,  reports  this  pilot  project  to  be  a  success. 

Levi,  supra,  note  54. 
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b.  Contracting 

In  1993  Manitoba  experimented  with  contracting,  where  11  blocks  of  50  young  offender 
cases  were  franchised  to  private  sector  lawyers.  The  program  resulted  in  a  significant  cost 
savings  for  LAM.  The  contracts  are  awarded  largely  on  price,  with  a  mechanism  for 
monitoring  complaints.  Lawyers  have  been  willing  to  bid  relatively  low  rates  for  these  blocks, 
in  anticipation  of  securing  the  youths  as  long-term  repeat  clients.  A  study  has  questioned 
whether  the  complaint  system  offers  adequate  monitoring  quality,  and  whether  the  program 
can  sustain  its  success  in  an  improved  economy,  when  lawyers  are  less  desperate  for  work.82 
Following  the  success  of  the  youth  contract  project,  Manitoba  offered  blocks  of  25  family 

83 

cases,  receiving  bids  of  60  percent  of  the  usual  cost. 

c.  Other  Services 

LAM  also  runs  a  drop-in  legal  service  and  a  24-hour  counsel  line  for  offences  such  as 
drank  driving.  In  addition,  there  is  a  student-run  clinic  and  a  Public  Interest  Law  Centre 
handling  test  case  litigation  and  law  reform.  ~  Finally,  there  is  a  northern  paralegal  project 
providing  service  in  Cree. 

(g)  Quebec  {Legal  Services  Act,  R.S.Q.,  c.  A- 14) 

(i)  Governance 

Sections  12  and  13  of  the  statute  establish  the  Legal  Services  Commission  (Commission 
des  Services  Juridiques)  a  12-member  panel.  The  provincial  government  selects  members  from 
“those  groups  of  persons  who  because  of  their  activities  are  likely  to  contribute  to  the  study 
and  solution  of  the  legal  problems  of  the  underprivileged”,  after  consultation  with  members  of 
those  groups.  The  members  tend  to  be  lawyers.  The  Deputy  Ministers  of  the  provincial 
Ministries  of  Justice  and  Social  Affairs,  or  their  representatives,  also  sit  on  the  panel  in  an 
advisory  capacity,  without  the  right  to  vote.  The  panel  is  headed  by  a  provincially  selected 
chairperson,  who  must  be  a  judge,  and  a  vice-chairperson,  who  must  be  a  lawyer.  The  Chair 
and  Vice-Chair  hold  the  office  for  a  period  determined  by  the  provincial  government,  to  a 
maximum  of  ten  years.  The  other  members  serve  for  terms  fixed  at  one,  two,  or  three  years. 

(ii)  Coverage 

Although  the  Quebec  plan  was  previously  the  most  comprehensive  in  Canada,  fiscal 
austerity  has  narrowed  its  scope.  While  it  previously  covered  almost  60  percent  of  all  criminal 
charges,  since  1995  only  those  offences  with  an  automatic  prison  term  are  covered.  Initial 
appearances  before  administrative  tribunals  are  no  longer  be  covered.  Most  civil  matters  are 
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National  Review  of  Legal  Aid.  For  controversy  see,  “Manitoba  Auctions  Off  Legal  Aid  Cases”  Financial  Post 
(November  2,  1993)  at  18. 

Levi,  supra,  note  54. 

Fineblit,  supra,  note  2.  See  also  Pleasence,  supra,  note  6,  at  15. 

Ibid. 
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Ibid. 

National  Council  of  Welfare,  supra,  note  13,  at  40-41 . 
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covered,  based  on  urgency  and  need.  Suits  in  which  large  sums  are  claimed  are  generally  not 

covered.  In  1994,  legal  aid  could  be  provided  retroactively  where  a  client  pursued  a  suit  on  her 

own  and  lost,  or  where  the  lawyer  retained  could  not  be  paid.  Appeals  are  covered  on  a  case- 

•  88 

by -case  basis.  In  1993-94  42  percent  of  service  was  criminal,  58  percent  civil. 

(iii)  Financing 

The  plan  is  60  percent  funded  through  the  provincial  Department  of  Justice  and  supported 
by  federal  transfer  payments  accounting  for  about  40  percent.  The  legal  profession  makes  no 
contribution,  neither  through  levy  nor  trust  fund  interest.  Like  Saskatchewan,  Quebec  does  not 
levy  user  fees,  but  would  be  permitted  to  do  so  under  the  Act.  Since  1982,  the  plan  has  had  the 
option  to  recover  cost  awards. 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

The  previous  Liberal  government  advocated  widening  the  eligibility,  but  reducing  the 
services,  but  this  was  opposed  by  lawyers.  In  1995,  however,  the  Parti  Quebecois 
government  adopted  this  policy,  reducing  services  while  widening  eligibility,  giving  families 
making  less  than  $20,000  a  year  access  to  legal  aid.  The  previous  maximum  was  $13,000  a 
year.  To  cover  these  changes,  persons  will  only  receive  aid  a  maximum  of  two  times  for  the 
same  offence.  Regional  general  managers  determine  if  eligibility  has  been  met,  examining 
family  size  and  income.  The  criteria  are  flexible,  and  take  into  account  urgency,  possible 
adverse  effects,  and  merit.  The  income  of  parents  of  young  offenders  is  not  assessed. 

(v)  Delivery  Models 
a.  Mixed  Model 

Quebec  has  a  decentralized  mixed  staff  and  judicare  model.  Some  383  staff  lawyers 
provide  57  percent  of  legal  aid  services  through  148  offices  in  112  cities.  There  are  also  two 
citizen-run  clinics.91  In  general,  non-lawyers  do  not  represent  or  advise  counsel.  While  clients 
are  offered  choice  of  counsel,  a  majority  choose  staff."  Private  lawyers  are  retained  to  cover 
the  remaining  43  percent,  in  cases  of  conflicts,  applicant  requests,  and  serious  offences. 
Payment  is  generally  according  to  block  tariffs.  Recent  scandals  involving  large  annual  bills 
have  led  the  government  to  propose  a  $100,000  cap  on  annual  legal  aid  billings.  In  1991-92, 
the  estimated  income  for  a  full-time  criminal  legal  aid  lawyer  was  $82,512.  Staff  lawyers  at 
all  criminal,  civil  and  administrative  courts  provide  duty  counsel  as  of  right. 


Operations,  supra,  note  1 9,  Quebec,  at  1 1 . 

Statistics  Canada,  supra,  note  24,  Table  10. 

Fine,  supra,  note  10,  at  A9. 

Rheal  Seguin,  “Legal  Aid  in  Quebec  made  more  accessible”,  The  Globe  and  Mail  (Toronto)  (April  5,  1995)  at  N8. 
Ibid.,  at  N8. 

Fineblit,  supra,  note  2. 

Supra,  note  90,  at  N8. 

National  Council  of  Welfare,  supra,  note  13,  at  52. 
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b.  Special  Services 

The  Commission  has  experimented  with  a  variety  of  special  services.  It  runs  educational 
campaigns,  developmental  seminars  for  lawyers,  and  publishes  a  manual  of  legal  aid  practice. 

(h)  New  Brunswick  {Legal  Aid  Act,  R.S.N.B.  1972,  c.  L-2) 

(i)  Governance 

Section  2  of  the  Act  places  governance  in  the  hands  of  the  New  Brunswick  Barristers’ 
Society.  The  Society  establishes  a  Legal  Aid  Committee  of  not  fewer  than  five  of  its  own 
members.  The  Committee  appoints  a  provincial  director  in  consultation  with  the  provincial 
Minister.  Local  administration  is  achieved  through  eight  regional  administrative  officers  and 
eight  area  committees. 

(ii)  Coverage 

The  service  is  narrowly  for  criminal  matters,  with  a  focus  on  cases  with  the  possibility  of 
incarceration,  or  those  with  exceptional  circumstances,  the  plan  covers  some  ten  percent  of  all 
criminal  charges,  the  lowest  in  Canada.  In  1993-94,  94  percent  of  service  was  criminal,  six 
percent  civil.  6  Provincial  matters  may  be  covered  if  there  is  a  potential  defence  to  the  charge. 
The  civil  legal  aid  plan  was  abolished  in  1988.  Family  matters  are  only  covered  in 

98 

emergencies  involving  domestic  violence  or  guardianship. 

(Hi)  Financing 

The  usual  provincial-federal  agreement  provides  about  50  percent  of  funding,  with  the 
province  financing  the  rest.  The  Law  Foundation  provides  grants  derived  from  trust-fund 
interest.  Recently,  New  Brunswick  has  charged  a  waivable  $50  application  fee.  It  also  can 
request  that  clients  make  some  contribution  to  their  legal  aid  bill.  After  Prince  Edward  Island, 
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New  Brunswick  has  the  cheapest  plan,  at  $4.46  per  capita. 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

The  regulations  set  a  very  flexible  means  test,  in  which  the  “ability  of  a  person  to  pay  no 
part,  some  part,  or  the  whole  of  the  cost  of  the  legal  aid  applied”  is  available  by  reference  to 
the  income  and  assets  of  the  applicant.  The  plan  also  looks  at  the  income  and  assets  of  the 
spouse,  as  well  as  the  total  amount  of  legal  aid  the  applicant  has  received  in  the  past.  In  the 
case  of  young  offenders,  parental  income  is  not  necessarily  considered.100 


Ibid. ,  at  40-4 1 . 

Statistics  Canada,  supra ,  note  24,  Table  10. 
Operations ,  supra,  note  19,  New  Brunswick,  at  3. 
Statistics  Canada,  supra,  note  24,  Table  4. 

Fine,  supra ,  note  10,  at  A9. 

Operations,  supra,  note  19,  New  Brunswick,  at  1 1 . 
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(v)  Delivery  Model — Judicare 

New  Brunswick  runs  a  pure  judicare  model,  with  private  lawyers  covering  all  of  the  legal 
aid  work.  Nine  local  administrative  officers  retain  lists  of  participating  lawyers.  Since  June 
1996  clients  have  had  no  choice  of  counsel.101  In  1991-92,  the  estimated  income  for  a  full-time 
criminal  legal  aid  lawyer  was  $214,826,  the  highest  in  Canada.  Recently,  private  lawyers 

103 

have  provided  more  inexpensive  service  to  forestall  a  government  move  to  a  mixed  model. 
This  change  forms  part  of  the  “Global  Budgeting  Plan”,  proposed  by  the  bar.  Lawyers  bill  by 
the  hour,  at  rates  according  to  a  tariff  based  on  the  lawyer’s  experience,  the  charge,  and  the 
level  of  court.104  Billings  are  capped  depending  on  the  nature  of  the  case.  Under  the  new  plan, 
40  percent  of  fees  charged  were  held  back.  In  its  first  year,  in  contrast  to  holdback  schemes  in 
other  jurisdictions  such  as  British  Columbia,  the  plan  returned  100  percent  of  the  funds.105 
Duty  counsel  serve  at  all  criminal  and  family  courts.  There  is  no  drop-in  or  telephone  service, 
nor  are  there  any  special  programs. 

(i)  Nova  Scotia  {Legal  Aid  Act,  R.S.N.S.  1989,  c.  252) 

In  April  1996,  a  Legal  Aid  Review  Team,  consisting  of  a  committee  drawn  from  the 
judiciary  and  the  bar,  released  its  report.  While  generally  giving  the  system  a  positive 
evaluation,  it  noted  several  deficiencies.  Among  others,  the  original  legal  aid  mandate  and 
long-term  efficiency  goals  were  unclear.  Further,  evaluation  of  efficiency  and  output  were 
difficult  and  unsatisfactory  in  the  past.106 

(i)  Governance 

The  Minister  of  Justice  is  ultimately  responsible  for  the  Nova  Scotia  Legal  Aid  (NSLA). 
The  NSLA  Commission,  an  independent  statutory  body,  controls  all  aspects  of  legal  aid  policy 
and  administration.  Section  3  of  the  Act  establishes  that  the  Commission  consists  of  two 
directors  from  the  public  service  chosen  directly  by  the  Attorney  General,  and  15  directors 
appointed  by  the  Lieutenant  General  on  the  recommendation  of  the  provincial  Attorney 
General.  Of  these  15,  seven  shall  be  chosen  from  a  list  of  nominees  from  the  provincial  Bar 
Association.  The  directors  hold  office  for  one,  two,  or  three  years.  While  it  professes  to  be 
strictly  independent  of  both  the  government  and  the  legal  profession,  the  Review  team  recently 
criticized  NSLA’s  dominance  by  members  of  the  bar.  The  Commission  appoints  an 

executive  director,  who  overseas  an  eight-person  administrative  staff.  Sixty-five  staff  lawyers 
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provide  service  to  20,000  to  25,000  clients  annually  through  13  local  offices. 
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Henderson,  supra,  note  4. 

National  Council  of  Welfare,  supra,  note  13,  at  52. 

Fine,  supra,  note  10,  at  A9. 

Operations,  supra,  note  19,  New  Brunswick,  at  12. 

Legal  Aid  New  Brunswick,  1994-1995  Annual  Report,  at  1 . 
Nova  Scotia  Legal  Aid  Commission,  supra,  note  9,  at  8. 
Ibid.,  at  5  and  35. 

Ibid.,  at  7. 
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(Is)  Coverage 

While  the  system  originally  covered  most  legal  services  for  needy  clientele,  fiscal 
concerns  in  the  1970s  led  to  a  focus  on  criminal  affairs,  to  satisfy  the  funding  concerns  of  the 
Criminal  Legal  Aid-Sharing  Agreement  signed  with  the  federal  government;  the  plan  covers 
some  32  percent  of  all  criminal  charges.  All  matters  under  the  Young  Offenders  Act  are 
covered.  While  the  legislation  does  not  explicitly  rule  out  any  particular  forms  of  coverage,  the 
Review  expressed  concern  that  the  practical  exclusion  of  less  serious  criminal  offences,  most 
family,  most  civil,  and  all  administrative  matters  meant  that  the  system  only  served  a  narrow 
group  of  people.110  Family  cases  involving  child  custody  and  threats  of  violence  take  priority 
over  others.  Other  civil  and  administrative  cases  are  given  priority  according  to  the  chance  that 
liberty  or  livelihood  will  be  lost. 

(ill)  Financing 

In  the  past  decade,  governmental  grants  have  doubled,  from  $5  million  to  $10.7  million. 
The  federal  government  contributes  55  percent  and  the  province  45  percent.111  In  response  to  a 
diminishing  federal  contribution,  Nova  Scotia  has  increased  its  funding  from  35  percent  to  45 
percent.  Nonetheless,  the  province  has  cut  funding  for  the  past  two  years  and  will  continue  to 
do  so.  By  1997-98  the  NSLA  budget  will  have  been  reduced  by  $1.2  million  from  its  1993-94 
budget  of  $1 1.26  million.  The  Law  Society  provides  no  funding  to  the  program. 

(iv)  Eligibility 

The  usual  federally-imposed  merit  criteria  for  criminal  matters  apply.  The  usual  civil 
merit  test  of  reasonableness  also  applies.  While  monthly  income  is  the  chief  determinant, 
NSLA  also  examines  the  assets  of  the  applicant  and  his  or  her  spouse.  In  1995-96,  a  single 
adult  with  a  gross  annual  income  of  $12,804  was  eligible.  Persons  who  only  qualify  for 
legal  aid  because  immediate  retaining  of  a  lawyer  would  cause  a  financial  burden  are  expected 
to  pay  back  all  or  some  of  the  aid  received. 

(v)  Delivery  Models— Staff 

Nova  Scotia  overwhelmingly  uses  a  decentralized  staff  lawyer  model,  with  64  lawyers  and 
two  paralegals  operating  out  of  13  offices  and  three  sub-offices.  The  Review  fmds  this  system 
to  have  been  efficient  and  cost-effective.114  The  Review  states,  however,  that  greater  efficiency 
could  be  achieved  through  greater  delegation  to  staff  le|al  assistants,  and  possibly  duty 
counsel.  In  1995-96  legal  aid  staff  assisted  14,572  clients.  5  In  the  past  five  years  the  use  of 
private  lawyers,  through  the  granting  of  certificates,  has  increased.  The  recent  Review  states 
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that  this  was  not  the  result  of  law  society  lobbying,  but  was  primarily  due  to  the  increased 
complexity  of  the  laws  on  conflict  of  interest.116  Private  lawyers  are  paid  according  to  a 
regulated  tariff:  in  1994,  senior  lawyers  were  paid  $50  an  hour  for  preparation  and  $55  for 
court  time.  In  1995-95,  339  of  the  total  1,500  Nova  Scotia  lawyers  were  on  legal  aid  lists. 

In  1995-96,  22.7  percent  of  certificates  (that  is,  private  lawyers)  concerned  criminal  matters, 
68  percent  civil,  and  9.3  percent  youth.  There  are  also  two  clinics  in  Halifax.  NSLA  provides 
an  informal  system  of  duty  counsel,  and  has  recently  introduced  after-hours  “ Brydges ”  duty 
counsel. 

(j)  Prince  Edward  Island 

(i)  Governance 

While  Prince  Edward  Island  has  drafted  legal  aid  legislation,  it  has  never  been  passed. 
Instead,  the  office  of  the  provincial  Attorney  General  runs  the  plan  directly.  The  Senior 
Counsel  Legal  Aid  Division  administers  the  program  and  reports  to  the  office  of  the  Attorney 
General. 


(ii)  Coverage 

Prince  Edward  Island  offers  a  narrow  menu,  mostly  of  criminal  coverage  in  offences 

where  liberty  or  livelihood  is  threatened;  the  plan  covers  some  48  percent  of  all  criminal 

charges,  a  relatively  high  percentage.119  Provincial  offences  are  not  covered.  Youth  accused  of 

indictable  and  summary  conviction  offences  receive  aid.  Of  civil  matters,  only  family  is 

covered,  accounting  for  some  five  percent  of  total  service.  "  Even  then,  since  1991,  family 

121 

cases  have  been  limited  to  those  involving  physical  or  emotional  violence. 

(iii)  Financing 

Funding  is  entirely  from  the  Ministry,  supported  by  about  37  percent  from  federal  transfer 
payments.  While  the  Law  Society  contributes  neither  a  levy  nor  trust-fund  interest  to  the  plan, 
it  has  been  solicited  for  funds  with  which  to  expand  the  program.  There  are  no  user  fees, 
but  clients  may  be  expected  to  contribute.  At  $4.31  per  capita ,  this  is  Canada’s  least 
expensive  plan.124 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

Applicants  must  pass  a  flexible  means  test.  Recipients  of  social  assistance,  and  those 
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facing  legal  emergencies  usually  can  receive  aid.  A  single  adult  with  a  gross  annual  income  of 
$1 1,695  qualifies.  '  The  staff  lawyers  determine  eligibility  in  each  case. 

(v)  Delivery  Models  —Public  Defender 

Prince  Edward  Island  is  unique  in  running  its  own  public  defender  system,  employing  four 
full-time  lawyers  supported  by  three  secretaries  out  of  two  offices.  This  staff  handles 
92  percent  of  the  criminal  casework  and  75  percent  of  the  family  law  caseload.126  Private 
lawyers  can  be  retained  if  the  staff  lawyers  find  themselves  with  conflicts  of  interest  or  of 
scheduling.  Where  the  federal-provincial  cost-sharing  agreement  requires  a  “mandatory  choice 
of  counsel,”  (that  is,  life  imprisonment  sentences,  usually  only  murder),  an  indigent  accused 
may  choose  his  own  lawyer.  Private  lawyers  bill  hourly,  $50  for  preparation  and  $60  for  court 
time;  these  rates  are  adjustable  according  to  experience  and  special  abilities  of  counsel.  The 

1 27 

tariff  caps  preparation  time. 

In  contrast  to  most  other  provinces,  duty  counsel  are  provided  only  to  those  who  pass  the 
means  test.  There  is  no  guarantee  of  after-hours  service.  There  are  no  specialty  programs  in 
Prince  Edward  Island. 

(k)  Newfoundland  {Legal  Aid  Act ,  R .  S .  N .  1 990,  c .  L- 1 1 ) 

(i)  Governance 

An  independent  statutory  Newfoundland  Legal  Aid  Commission  (NLAC),  consisting  of 
seven  members,  administers  the  system.  By  section  3  of  the  Act,  five  of  these  will  be  chosen 
by  the  Lieutenant  Governor  from  a  list  submitted  by  the  Provincial  Law  Society.  These 
directors  serve  for  two  years.  The  remaining  two  members,  both  ex  officio ,  are  the  provincial 
director  of  NLAC  and  the  Deputy  Minister  of  Justice.  The  provincial  director  is  the  plan’s 
main  administrative  officer. 

(ii)  Coverage 

Newfoundland  offers  the  widest  coverage.  Criminal  coverage  focuses  on  those  offences 
where  incarceration  is  a  possibility;  the  plan  covers  some  37  percent  of  all  criminal  charges,  a 
relatively  high  percentage.  There  is  limited  coverage  for  provincial  offences.  Youth  matters 
are  covered  in  cases  of  need  or  if  requested  by  the  Crown.  Where  a  civil  case  passes  the  merit 
test,  the  plan  will  cover  motor  vehicle  negligence,  property  actions,  damage  actions,  landlord 
tenant  disputes,  workers’  compensation,  wrongful  dismissal,  personal  injury,  social  assistance, 
employment  insurance  claims,  and  civil  suits  brought  by  the  applicant.  Refugee  matters  are 
covered.  The  plan  covers  all  aspects  of  family  law.  Maintenance  cases  are  covered  if  the 
opposite  side  is  represented  by  a  lawyer.  Matrimonial  property  is  covered  if  no  private  lawyer 
will  take  the  case  on  a  contingency  basis.  In  1993-94,  70  percent  of  service  was  criminal,  30 
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percent  civil.130 

(iii)  Financing 

In  1992,  56  percent  came  from  the  federal  government  and  42  percent  from  the  provincial 

131 

government.  One-third  of  the  interest  from  lawyers’  trust  accounts  goes  to  the  program. 
There  are  no  user  fees.  Clients  may  be  expected  to  contribute  at  a  rate  based  on  their 
circumstances. 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

Section  7  of  the  Regulations  outlines  general  financial  guidelines,  which  are  more  flexible 
than  those  of  other  provinces.  Recipients  of  social  service  automatically  qualify,  but  others 
may  qualify  based  on  the  urgency,  and  immediate  and  possible  cost  of  obtaining  a  lawyer  or 
losing  the  action.  A  single  adult  qualifies  on  a  net  annual  income  of  $4,716.  There  is  the 
usual  civil  merits  test  of  possibility  of  success  and  the  reasonableness  of  the  suit,  and  the 
likelihood  of  enforcing  judgment. 

(v)  Delivery  Models-— Mixed 

Newfoundland  has  a  mixed  judicare-staff  model.  In  1995,  staff  lawyers  performed  some 
86  percent  of  the  work,  operating  out  of  nine  regional  offices.  Non-lawyers  do  not  dispense 
advice  or  service.134  Successful  applicants  receive  a  certificate  that  can  be  presented  either  to 
staff  or  private  lawyers  on  a  legal  aid  panel.  In  some  cases,  choice  is  limited  to  staff  lawyers. 
Private  lawyers  bill  according  to  an  hourly  tariff.  Duty  counsel  are  available  for  most  adult  and 
youth  criminal  matters,  but  not  for  family  cases.  There  are  no  specialized  services  in 
Newfoundland. 

(1)  Yukon  ( Legal  Services  Society  Act,  R.S.Y.  1986,  c.  101) 

(i)  Governance 

The  statutory  Legal  Services  Society  (LSS)  runs  the  system.  Its  board  of  directors  consists 
of  eight  persons:  three  nominated  by  the  Law  Society  of  the  Yukon,  one  nominated  by  the 
Attorney  General  of  Canada,  and  four  persons  nominated  by  the  executive  council  member.  Of 
this  last  category,  at  least  three  must  be  non-lawyers.  Directors  serve  for  a  maximum  of  two 
years.  The  directors  choose  a  chairperson  from  among  themselves.  The  board  also  appoints  an 
executive  director. 

(ii)  Coverage 

Criminal  matters  are  only  covered  where  there  is  a  likelihood  of  jail;  the  plan  covers  some 
42  percent  of  all  criminal  charges,  a  relatively  high  percentage.1  5  Bail  reviews,  Charter 
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submissions,  and  other  specialized  applications  must  be  approved  by  the  executive  director. 
Duty  counsel  is  provided  for  first  appearance  in  criminal  matters.  In  family  law,  priority  is 
given  to  cases  involving  violence.  All  child  protection  matters  are  covered.  Divorce  is  only 
covered  where  custody  and  maintenance  issues  have  not  been  previously  determined.  No  other 
civil  matters  are  covered.  Committal  proceedings  under  the  Mental  Health  Act  are  covered.136 

1 37 

In  1993-94,  75  percent  of  service  was  criminal,  25  percent  civil. 

(iii)  Financing 

The  territorial  (65  percent)  and  federal  (34  percent)  governments  fund  the  program.138 
There  are  no  contributions  from  the  bar.  There  are  no  user  fees.  Clients  may  be  expected  to 
contribute,  at  a  rate  based  on  their  circumstances.  If  they  fail  to  pay,  they  will  not  be  eligible 
for  further  legal  aid.139 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

The  director  determines  eligibility  based  on  the  applicant’s  income  and  assets.  Most  social 
assistance  recipients  will  meet  the  test.  A  net  annual  income  of  $10,260  within  Whitehorse  and 
$15,720  outside  Whitehorse  is  the  general  maximum  for  a  single  adult.140  Spousal  income  is 
considered.  For  youths,  family  income  is  not  considered. 

(v)  Delivery  Models— Contracts  and  Judicare 

Until  recently  Yukon  ran  an  Alberta-style  pure  judicature  system,  with  private  counsel 
providing  100  percent  of  the  service.  Private  counsel  still  play  a  significant  role.  The  legal  aid 
office  issues  certificates  to  successful  applicants.  Where  need  arises,  non-resident  counsel  are 
retained.  Lawyers  are  paid  based  on  a  combination  block  tariff  and  hourly  rate,  ranging  from 
$60  per  hour  to  $88  per  hour,  based  on  the  lawyer’s  experience  and  the  case  subject-matter.141 
Since  1994  the  Yukon  has  moved  to  primarily  a  contract  model,  and  has  also  retained  legal 
staff.142  There  is  no  choice  of  lawyers  except  in  charges  where  mandatory  life  imprisonment  is 
a  possibility.  Duty  counsel  is  provided  on  court  circuits  and  in  Whitehorse.  There  is  an  on-call 
lawyer  available  for  weekends  and  statutory  holidays  to  provide  summary  advice.  There  are  no 
other  special  services  in  the  Yukon. 

(m)  Northwest  Territories  ( Legal  Services  Act,  R.S.N.W.T.  1988,  c.  L-4) 

(i)  Governance 

The  independent  statutory  Legal  Services  Board  (LSB)  runs  the  system.  Section  3  states 
that  all  nine  members  of  the  board  are  appointed  by  the  federal  Minister  in  charge  of  the 
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Northwest  Territories.  Of  these,  one  is  from  the  territorial  law  society,  one  from  the  public 
service,  one  a  resident  of  the  Northwest  Territories  appointed  by  the  federal  Attorney  General, 
one  from  each  of  the  four  regional  committees,  one  non-lawyer  and  non-public  servant,  and 
one  executive  director.  Each  director  serves  for  a  maximum  of  three  years. 

(ii)  Coverage 

The  LSB  offers  wide  coverage.  It  covers  indictable  and  summary  offences  where  loss  of 
liberty  or  livelihood  is  threatened;  the  plan  covers  some  42  percent  of  all  criminal  charges,  a 
relatively  high  percentage.143  All  young  offender  matters  are  covered.  An  applicant  can  receive 
legal  aid  for  summary  offences  no  more  than  three  times  annually.  In  family  matters,  it  covers 
child  custody,  support  payments,  restraining  orders,  division  of  matrimonial  property,  and 
child  welfare.  It  also  covers  some  torts,  as  well  as  some  administrative  matters  in  human  rights 
and  government  services.144  In  1993-94,  79  percent  of  service  was  criminal,  21  percent 
civil.  45 

(iii)  Financing 

The  governments  of  the  Northwest  Territories  (65  percent),  and  the  federal  government 
(35  percent)  contribute  to  the  plan.146  The  legal  profession  provides  no  financial  support.  There 
are  no  user  fees,  but  clients,  or  their  parents  in  the  case  of  young  offenders,  may  be  expected 

to  contribute. 

(iv)  Eligibility  (see  “(ii)  Coverage”,  above,  for  criminal  merit  test) 

Legal  aid  is  provided  if  the  applicant  is  on  social  assistance.  If  the  cost  of  a  lawyer  would 
place  the  applicant  in  the  social  assistance  bracket,  legal  aid  may  be  available  on  a  payback 
plan.  There  is  also  a  civil  merits  test  which  examines  the  chance  of  success  and  the 
reasonableness  of  hiring  a  lawyer  given  the  actual  costs. 

(v)  Delivery  Models 
a.  Mixed 

The  Northwest  Territories  models  its  legal  aid  program  on  that  of  Ontario,  with  a  mixed 
judicare/staff  system.  Private  lawyers  handle  cases  in  Yellowknife  and  the  circuit  courts.  They 
also  serve  as  duty  counsel  in  Yellowknife.  They  bill  hourly,  based  on  a  tariff  ranging  from 
$64.20  to  $92  per  hour,  depending  on  experience.147  There  are  no  regulated  caps  on  files,  but 
the  executive  director  may  impose  such  restrictions.  The  program  has  a  very  high  participation 
rate,  with  60  percent  of  all  N.W.T.  lawyers  taking  part. 

h.  Clinic 

Given  the  isolation  of  some  of  the  communities,  clinics  play  a  more  important  role.  Three 
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independent  regional  clinics  cover  some  29  percent  of  total  legal  aid  services.  The  clinics  bill 
the  government  according  to  the  private  hourly  tariff,  but  are  guaranteed  minimum  amounts  to 
cover  salaries  and  operating  expenses.  The  Northwest  Territories  runs  a  native  courtworker 
program,  which  uses  paralegals  extensively.148 

c.  Other  Programs 

Unpaid  private  lawyers  volunteer  to  run  the  Law  Line  operated  by  the  Arctic  Public 
Legal  Education  and  Information  Society  (PLEI).  The  LSB  also  pays  private  lawyers  to 
operate  a  24-hour  “ Brydges ”  duty  counsel  by  telephone. 

3.  AUSTRALIA 

(a)  General  Structure  (Commonwealth  Legal  Aid  Commission  Act  1977 ; 

Commonwealth  Legal  Aid  Commission  Amendment  Act  1981) 

(I)  Governance 

a.  Federal  Coordination ,  State  Implementation 

Australia  has  a  federal  system  of  government.149  Ultimate  responsibility  for  the 
administration  of  legal  aid  lies  with  the  states.  Under  the  unrestricted  power  of  the  federal 
government  to  make  conditional  financial  grants  to  the  states,  however,  a  system  of  national 
legal  aid  has  emerged.  The  national  scheme  establishes  a  general  plan  for  implementation  and 
standards  of  legal  aid.  The  federal  government  has  established  a  national  means  test  (NMT) 
which  is  followed  by  all  regions  except  New  South  Wales.  In  1995  the  federal  government 
established  an  Australian  Legal  Assistance  Board  to  conduct  research  and  formulate  policy  on 
a  federal  level.  Thus  while  not  identical,  Australian  jurisdictions  in  general  show  greater 
uniformity  than  American  or  Canadian  systems.  For  this  reason,  the  systems  in  this 
introduction  will  describe  the  general  rule,  with  the  individual  jurisdictional  studies  noting 
special  local  features. 

b.  State  and  Territorial  Legal  A  id  Commissions 

The  most  important  vehicle  of  legal  aid  in  Australia  is  the  Legal  Aid  Commission  (LAC) 
of  each  state  and  territory.  Each  Australian  state  and  territory  has  instituted  its  own  Legal  Aid 
Commission,  governed  by  similar  legislation.  The  LACs  offer  a  variety  of  legal  services,  from 
advice  to  duty  counsel  to  representation.  The  delivery  systems  differ  slightly  between 
jurisdictions.  The  LACs  cover  legal  matters  covered  by  both  state  (most  criminal)  and  federal 
laws  (most  civil  and  family  matters)  and  are  financed  by  grants  from  federal  and  state 
governments,  as  well  as  the  local  law  societies.  The  Commonwealth  has  two  representatives 
on  the  Board  of  each  LAC.150 

c.  Special  LAC  Duties 

State  legal  aid  laws  impose  upon  state  commissions  a  wider  range  of  duties  than  most 
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other  jurisdictions.  Their  mandate  is  not  only  to  provide  the  cheapest  possible  legal  service  to 
the  public.  In  addition  to  providing  efficient  and  effective  legal  aid,  the  LACs  are  required  to 
maintain  a  balance  between  staff  and  private  lawyers,  and  to  promote  an  independent  private 
bar.151  The  state  commissions  also  must  run  public  education  programs.  Finally,  their  enabling 
statutes  require  Commissions  to  balance  their  budgets.  ~  Some  have  thus  argued  that  it  entails 
an  incomplete  and  imbalanced  test  to  view  the  efficiency  of  service  delivery  in  isolation  when 
considering  optimal  systems.153 

(ii)  Coverage 

a.  Criminal 

The  LACs  have  traditionally  focused  on  a  wide  range  of  criminal  services,  and  offer 
similar  services.  Youth  appearing  in  Children’s  Courts  receive  legal  aid  as  of  right.  No 
assistance  will  be  given  in  summary  criminal  proceedings,  unless  the  accused  has  a  reasonable 
defence,  or  if  the  accused  suffers  from  a  physical  or  mental  disability.  Guilty  pleas  are  assisted 
in  serious  cases,  where  the  accused  suffers  from  mental,  physical,  or  linguistic  disability,  or 
where  duty  counsel  is  otherwise  unavailable.  Assistance  will  be  given  for  bail  and  breach  of 
probation  hearings  where  the  applicant  has  a  reasonable  prospect  of  success.  Likewise, 
committal  proceedings  will  be  covered  where  the  applicant  will  benefit  from  representation. 
The  LAC  will  cover  traffic  prosecutions  if  a  large  civil  action  will  arise  as  a  result.  There  is  no 
representation  for  coroners’  inquests.154 

b.  Civil 

Civil  matters  are  generally  left  to  community  legal  centres  (CLCs)  (for  coverage,  see 
below  under  “(v)  Delivery  Models”);  the  services  provided  depend  on  the  CLCs  in  the 
jurisdiction.  There  have  been  two  changes  in  coverage  recently.  First,  the  federal  government 
has  sought  to  save  money  by  focusing  on  legal  matters  over  which  they  have  jurisdiction  (that 
is,  family  and  civil).155  Second,  general  demand  for  family  and  civil  matters  has  increased. 
Thus  in  1995  the  Federal  government  announced  that  it  would  provide  an  additional  $23.7 
million  to  the  LACs  for  advice  and  representation  in  family  and  civil  matters.156 

(iii)  Financing 

a.  Recent  Crises  and  Cutbacks 

Australian  financial  difficulties  have  been  as  dramatic  as  those  in  England  and  Ontario. 


Don  Fleming,  “Legal  Aid”,  in  The  Laws  of  Australia  (LBC  Information  Services,  CD  Rom,  1996;  updated  to  May 
1995)  eh.  3  [hereinafter  Fleming,  Chapter  3]  at  [21].  See,  for  example,  Legal  Aid  Act  (Queensland),  s.  11(1  )(h). 
Most  statutes  require  the  Commissions  to  consult  and  liaise  with  the  state  law  societies  and  bar  associations  to 
facilitate  the  use  of  private  lawyers. 

Don  Fleming,  “The  Mixed  Model  of  Legal  Aid  in  Australia”,  in  Legal  Aid  in  the  Post-Welfare  State  Society 
(Amsterdam:  April  1994)  at  194. 

Ibid,  at  194. 

Ibid.,  at  209.  These  list  Queensland  policies,  which  are  representative  of  most  Australian  states. 

See  infra ,  under  “(iii)  Financing”. 

Fleming,  ch.  3,  supra,  note  1 5 1 ,  at  [  1 3], 
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Legal  aid  programs  have  found  themselves  caught  between  rising  costs  and  demand,  and 
government  fiscal  crises.  In  July  1996  National  Legal  Aid  announced  that  Australia’s  legal 
aid  system  was  reaching  a  “crisis  point”  with  increased  demand  coinciding  with  a  $64.9 
million  shortfall  in  funds.  The  federal  government  announced  that  as  of  July  1997  it  would 
transfer  legal  aid  responsibility  for  all  matters  covered  by  state  law  to  the  states  themselves, 
rewriting  transfer  agreements  to  this  effect.159  As  80  percent  of  legal  aid  cases,  particularly 
criminal  law  accounting  for  66  percent  of  expenses,  are  covered  by  state  laws,  this  represents 
a  radical  change  in  funding.  Future  federal  funding  will  be  limited  to  matters  under  federal 
law,  such  as  civil  law  and  family  matters.  Through  this  transfer,  the  federal  government  will 
cut  $100  million  from  legal  aid  funding  over  the  next  three  years.160  It  is  not  clear  how  this 
will  affect  the  relative  homogeneity  of  service  delivery  among  the  states. 

b.  Funding 

In  1992-93,  47  percent  of  funding  came  from  a  Commonwealth  (federal)  grant.161  State 
grants  covered  about  23  percent.  About  12  percent  came  from  the  legal  profession  via  interest 
from  trust  funds  and  statutory  deposit  funds.  The  previous  year  this  contribution  had  been 
$45.6  million,  or  18  percent  of  total  funding.  In  general,  a  dramatic  downturn  in  the  amount  of 
interest  generated  by  solicitors’  trust  accounts  has  contributed  to  the  funding  crisis.  This  is 
caused  by  a  decline  in  interest  rates,  an  economic  downturn,  and  new  technology  making  such 
accounts  less  necessary.  Cost  awards  and  contributions  from  clients  contributed  about  16 
percent.164  Initially  the  government  did  not  impose  any  limits  on  expenditures,  in  the  manner 
of  Ontario  and  England.  Budgets  are  now  strictly  capped.165 


The  system  has  been  rocked  by  internal  fiscal  emergencies,  as  well  as  two  highly  publicized  legal  aid  cases 
involving  millions  of  dollars  dispensed  to  defend  unsavoury  accused:  Farah  Forouque,  “Failed  War  Crimes 
Prosecutions  Cost  Millions  in  Legal  Expenses”,  The  Age  (Melbourne)  (April  5,  1995);  this  trial  cost  $4.96  million. 
The  other  case  involved  a  person  accused  of  murdering  a  series  of  backpackers:  Geoffrey  Lee  Martin, 
“Backpacker  murder  case  chaos  over  fees”,  Daily  Telegraph  (November  27,  1995)  at  12. 


There  are  several  reasons  for  the  economic  pressures  brought  to  bear  on  legal  aid.  The  population  and  crime  rate 
increased.  There  was  an  economic  downturn.  More  money  was  allocated  to  law  enforcement.  Courts  and 
legislatures  have  established  new  legal  rights,  prompting  litigation.  Legal  rules  have  become  more  flexible.  Legal 
costs  in  general  have  risen  higher  than  inflation:  Australian  Law  Reform  Committee,  supra,  note  1 50,  at  248-5 1 . 

“Legal  Aid  at  crisis  point”,  The  Legal  Express  (July  4,  1996). 

The  Commonwealth-State  Agreements  can  be  terminated  with  12  months’  notice.  See,  e.g.,  Commonwealth-New 
South  Wales  Agreement  (CNSWA),  6/3/87  (as  varied  by  agreement  of  29/4/91). 

R.  W.E.  Business  News  (July  2,  1996). 


Attorney  General’s  Department,  Annual  Report  1992-93,  vol.  2,  at  176;  Australian  Law  Reform  Committee, 
supra,  note  150,  at  238.  The  standard  federal-state  funding  agreement  is  for  55  percent  support,  although  the 
federal  government  pays  more  in  less  populous  jurisdictions.  The  agreements  make  provision  to  increase  relative 
to  the  consumer  price  index  and  average  weekly  earnings:  Australian  Law  Reform  Committee,  ibid.,  at  233. 

Mike  Cramsie,  “Contracting  for  Legal  Aid:  The  Australian  Experience”,  in  Legal  Aid  in  the  Post-Welfare  State 
Society  (Amsterdam:  April  1994)  at  383.  Nonetheless,  between  1991  and  1995  the  legal  profession  contributed 
some  $65  million  to  the  system:  “Legal  Aid  at  crisis  point”,  supra,  note  158. 


164 


165 


Australian  Law  Reform  Committee,  supra,  note  150,  at  240. 
Fleming,  supra,  note  152,  at  193. 

Cramsie,  supra,  note  162,  at  382. 
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Major  Sources  of  Income:  Legal  Aid  Commissions  1992-1993  ($’000) 


Federal 

State 

Self 

Total 

State 

Grants 

Grants 

Trust 

Total  State 

Total 

Total 

NSW 

37,730 

18,996 

13,219 

32,215 

14,329 

84,274 

Vic 

31,824 

18,642 

7,860 

26,502 

16,299 

74,625 

Qld 

18,019 

6,781 

4,552 

11,333 

9,134 

38,486 

SA 

9,356 

2,550 

2,810 

5,360 

2,113 

16,830 

WA 

11,189 

7,158 

368 

7,526 

2,598 

21,314 

Tas 

5,118 

1,924 

1,924 

518 

7,561 

ACT 

2,277 

1,169 

534 

1,703 

1,287 

5,268 

NT 

2,207 

534 

200 

734 

573 

3,514 

TOTAL 

117,722 

57,755 

29,543 

87,299 

46,852 

215,875 

(iv)  Eligibility 

a.  Means 

The  Australian  test  for  eligibility  is  whether  the  applicant  could  afford  to  hire  a  private 

lawyer  to  provide  the  legal  service  required.  Australian  eligibility  tests  have,  however,  been 

marked  by  a  high  degree  of  discretion.  As  a  result  of  greater  pressure  to  standardize  terms 

between  states,  a  national  means  test  (NMT)  was  adopted  in  1990. 166  An  applicant  whose 

weekly  income  does  not  exceed  the  maximum  levels  determined  by  the  state  is  eligible  for  aid. 

To  determine  this,  the  state  commissions  examine  the  applicant’s  income,  debts,  and  family 

and  rent  obligations,  other  cash  available  to  the  applicant,  the  local  cost  of  living,  and  the  cost 

of  legal  representation.  The  income  of  spouses  and  dependants  is  included,  except  where  the 

parties  are  separated  or  estranged.  The  maximum  income  level  differs  according  to  the  state. 

Where  the  applicant’s  weekly  income  exceeds  the  maximum  amount,  legal  aid  may  still  be 

given,  conditional  on  client  contributions  and  possible  liens  on  the  applicant’s  property.  All 

jurisdictions  with  the  exception  of  New  South  Wales  also  apply  an  assets  test  based  on  the 

NMT.  Here,  the  applicant’s  assets  are  compared  to  the  state  maximum  for  eligibility.  This 

calculation  of  assets  is  generous  and  does  not  include  the  primary  residence,  or  business  or 

farm  property  providing  the  main  part  of  the  applicant’s  income.  Nor  does  it  include  personal 

effects,  furniture,  or  an  automobile  required  for  private  or  business  use.  The  NMT  has  no 

statutory  force,  and  state  commissions  may  waive  compliance  in  special  cases.  The  NMT  itself 

also  provides  for  exceptional  cases.  For  example,  an  applicant  who  is  living  beyond  his  means 

1 68 

may  in  fact  qualify  even  though  his  assets  and  income  may  exceed  the  maximum. 

b.  Means — Duty  Counsel 

Duty  counsel  is  provided  without  a  means  test  in  the  Australia  Capital  Territory,  the 
Northern  Territory,  Queensland,  Victoria,  and  Western  Australia.  Other  states  apply  a  means 


166 

167 


168 


Fleming,  ch.  3,  supra,  note  151,  at  [30], 
Ibid.,  at  [32], 

The  “lifestyle  guidelines”:  ibid.,  at  [34]. 
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test  for  duty  counsel.  For  regular  legal  advice  and  service,  all  jurisdictions  apply  a  means 
test  as  required  by  the  federal  scheme.  The  test  is  whether  the  applicant  could  afford  the 

requisite  legal  advice. 

c.  Merit 

Most  states  also  apply  a  “reasonableness”  test  of  merit.  The  Australia  Capital  Territory 
criteria  are  typical.  The  first  question  evaluates  the  possible  benefit  or  detriment  which  will 
affect  the  individual  and  the  public  if  legal  aid  is  or  is  not  granted.  The  second  examines  the 
likelihood  of  success.  “Reasonableness”  is  not  a  separate  consideration  in  New  South  Wales 
and  Southern  Australia,  but  forms  part  of  the  overall  consideration  when  determining 
eligibility. 

(v)  Delivery  Models 

a.  Legal  A  id  Commissions 

The  bulk  of  this  section  will  focus  on  delivery  via  the  LACs,  which  account  for  80  percent 
of  legal  aid  expenditure.  Here,  there  is  much  greater  similarity  between  the  states  than  in 
North  America.  All  states  use  a  mixed  model  of  staff  lawyers,  judicare  and  contracting.  In 
contrast  to  systems  in  Manitoba,  Ontario,  and  Quebec,  there  is  no  generally  guaranteed  right 
to  choose  one’s  own  lawyer.  All  commissions  employ  staff  lawyers,  who  operate  out  of 
urban  and  regional  centres.  The  typical  client’s  first  step  will  be  to  go  to  a  commission  office, 
where  a  consulting  staff  lawyer  will  offer  free  preliminary  advice  and  assess  their  eligibility.  In 
1991  staff  lawyers  provided  85  percent  of  this  first  contract,  either  giving  advice  at  the  centres 
or  as  duty  counsel.  The  percentage  has  probably  dropped  in  the  past  six  years,  with 
increasing  use  of  contracting.  Eligible  cases  are  assigned  to  staff  lawyers  or  private  lawyers. 
After  initial  contact,  the  ratio  between  staff  and  private  lawyers  evens  out.  Here,  in  a  reversal 
of  some  Canadian  jurisdictions,  the  majority  of  criminal  cases  (56  percent)  are  handled  by  staff 
counsel,  while  the  majority  of  family  and  other  civil  cases  (about  85  percent)  are  handled  by 
private  counsel.  Private  lawyers  retained  by  the  LACs  generally  agree  to  bill  only  80 
percent  of  the  tariff  rate  set  by  the  LAC.174 

b.  Federal  Legal  A  id  Programs 

The  federally  funded  Legal  Aid  and  Family  Services  (LAPS)  provides  funding  for  family 
matters  administered  by  the  state  LACs.  The  federal  government  also  runs  22  administrative 
legal  aid  schemes  as  required  by  statutes  such  as  the  Freedom  of  Information  Act,  the 
Administrative  Appeals  Act,  the  Proceeds  of  Crime  Act,  and  the  Aboriginal  and  Torres  Strait 
Islander  Heritage  Act  (see  below).  The  federal  government  also  runs  six  non-statutory 


Ibid.,  at  [28]. 

170 

Australian  Law  Reform  Committee,  supra,  note  150,  at  237. 

171 

Tamara  Goriely,  Legal  Aid  Delivery’  Systems :  which  offer  the  best  value  for  money  in  mass  casework,  prepared  for 
the  Lord  Chancellor’s  Office  (London,  U.K.:  TPR  Social  Research,  February  1996)  at  22. 

172 

173 


174 


Fleming,  supra,  note  152,  at  195;  Fleming,  eh.  3,  supra ,  note  151,  at  [36]. 
Goriely,  supra ,  note  171,  at  23. 

Australian  Law  Reform  Committee,  supra,  note  1 50,  at  236. 
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schemes:  one  covers  overseas  legal  aid,  another  covers  legal  costs  of  witnesses  before  royal 
commissions,  while  another  funds  test  cases  in  the  public  interest.  These  federally  run 
programs  play  a  relatively  small  role  in  the  overall  Australian  legal  aid  scheme.  In  1992-93  the 

1 76 

Commonwealth  spent  $3  million  on  these  regimes. 

c.  Aboriginal  and  Torres  Strait  Islander  Legal  Services 

The  federal  government  also  funds  the  20  branches  of  Aboriginal  and  Torres  Strait 

Islander  Legal  Services  (ATSILS),  overseen  by  the  Aboriginal  and  Torres  Strait  Islander 

Commission.  Traditionally,  their  focus  has  been  on  criminal  affairs,  but  family  and  civil 

matters  are  of  increasing  importance.  ATSILS  also  fund  test  cases  on  cultural  matters  and  land 

rights.  Branches  are  located  at  centres,  police  stations,  and  prisons  throughout  Australia, 

dispensing  legal  advice  and  duty  counsel.  Like  the  Northwest  Territories,  the  system  makes 

extensive  use  of  paralegals,  especially  in  remote  areas.  All  Australians  of  indigenous  descent 

are  eligible  for  ATSILS,  with  no  official  means  or  merit  test  required.  Recently,  however,  an 

informal  means  test  has  been  applied.  In  May  1995  the  federal  government  announced  new 

specialty  legal  services  for  aboriginal  women.  There  is  little  national  coordination  between 

the  ATSILS  and  other  legal  aid  schemes  on  the  national  level,  although  there  is  often  local 

•  *  179 

interaction. 

Most  states  also  run  special  Aboriginal  services,  which  are  funded  and  run  separately 
from  the  main  legal  aid  system.  The  state  systems  do  administer  a  formal  eligibility  test. 

d.  Community  Legal  Centres 

The  commission  offices  are  supplemented  by  some  126  community  legal  centres, 

1 80 

resembling  clinics  in  Canada,  England,  and  the  United  States.  In  general,  they  focus  on 
assisting  those  at  the  poverty  level.  They  are  not  state  organizations,  but  are  frequently 
incorporated  as  non-profit  organizations.  The  centres  are  funded  by  grants  from  federal, 
state,  and  municipal  governments,  public  agencies,  interest  from  solicitors’  trust  funds,  and 
self-generated  revenue.  The  Commonwealth  government  has  been  an  increasing  source  of 
funding,  but  this  funding  still  represents  a  minor  portion  of  total  Commonwealth  legal  aid 
funding.  Half  are  generalist  clinics,  offering  advice  and  referrals  on  all  legal  matters,  and 
half  are  speciality  clinics,  covering  personal  injury,  welfare  benefits,  immigration,  consumer 
advocacy,  tenancy  law,  housing,  women’s  issue,  advocacy  for  the  disabled,  and  the  like.184 


175 

176 

177 

178 

179 

180 
181 
182 
183 


Fleming,  ch.  3,  supra,  note  151,  at  [12]. 

Australian  Law  Reform  Committee,  supra ,  note  150,  at  242. 
Fleming,  ch.  3,  supra,  note  151,  at  [14]  and  [22]-[23]. 

Ibid.,  at  [23], 

Australian  Law  Reform  Committee,  supra,  note  150,  at  243. 
In  1996:  ibid.,  at  235;  Goriely,  supra,  note  171,  at  23. 
Fleming,  supra,  note  1 52,  at  181. 

Ibid.,  at  181. 

Australian  Law  Reform  Committee,  supra,  note  1 50,  at  241 . 
Fleming,  supra,  note  152,  at  180. 
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Some  dispense  services  free  while  others  administer  a  means  test.  They  are  run  by  salaried 
staff  as  well  as  volunteers,  both  lay  and  legal.  In  1995  the  Justice  Department  announced 
additional  grants  to  these  clinics  to  encourage  coverage  of  civil,  administrative,  and  human 
rights  matters.  In  addition,  the  government  introduced  special  women’s  legal  clinics,  to  focus 
on  family  and  civil  law  matters,  especially  in  rural  areas.  These  moves  represent  long-term 
plans  to  elevate  the  importance  of  CLCs  in  the  national  legal  aid  framework. 

e.  Law  Societies 

In  addition  to  providing  funding  to  LACs,  most  state  and  territorial  law  societies  offer  free 
referrals,  “dial-a-law”  services,  and  some  forms  of  free  legal  advice. 

f  Pro  Bono 

As  in  Canada,  lawyers  undertake  many  cases  pro  bono,  but  statistics  are  unavailable  on 
the  extent  of  this  assistance. 

g.  Other  Sources  of  Legal  A  id 

Some  professional  and  social  organizations,  in  addition  to  state  automobile  organizations, 
also  dispense  legal  advice.  Increasingly,  trade  unions  are  offering  to  their  members  packages 
of  legal  services  insurance.  In  1995  the  federal  Justice  Department  announced  that  it  would 

promote  such  schemes.185 

h.  Indirect  Facilitation  of  Legal  A  id 

The  government  has  recently  announced  that  contingency  arrangements  will  be  allowed 
for  some  Federal  Court  matters.  In  1995  they  allocated  $10.5  million  for  a  special  contingency 
fund.  The  law  societies  of  various  states  also  sponsor  relatively  new  contingency  funds,  for 
use  under  limited  circumstances. 

(b)  New  South  Wales  (Legal  Aid  Commission  Act  1979) 

(I)  Governance 

The  Act  establishes  the  Legal  Aid  Commission  of  New  South  Wales  (LACNSW). 
Sections  7  and  8  of  the  Act  establish  a  seven-member  board,  all  appointed  by  the  Minister:  one 
chairperson;  one  ministerial  representative;  one  from  the  Law  Society;  one  from  the  Bar 
Association;  one  from  the  Labour  Council  of  New  South  Wales;  one  representative  of 
consumer  and  community  interests;  and  one  representative  from  the  CLCs. 

(ii)  Coverage  (See  above  under  “(a)  General  Structure”) 

The  LAC  has  no  official  priority  guidelines.  LACNSW  will  only  fund  committals  in 
exceptional  circumstances  such  as  murder.  It  does  not  handle  neighbourhood  disputes. 


185 


186 


Fleming,  ch.  3 ,  supra,  note  151,  at  [13], 
Ibid.,  at  [13]. 
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(iii)  Financing  (See  above  under  “(a)  General  Structure”) 

(iv)  Eligibility  (See  above  under  “(a)  General  Structure”) 

a.  Means 

North  South  Wales  is  the  only  jurisdiction  not  to  apply  the  assets  test  component  of  the 
NMT.  Instead,  the  NSW  means  test  only  considers  the  value  of  net  liquid  assets.  An 
applicant  is  eligible  if  his  liquid  assets  do  not  exceeds  $500.  Where  an  applicant  exceeds  the 

NMT  for  income,  or  NSW  test  for  assets,  legal  aid  may  still  be  granted  conditional  on 
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contribution.  The  NSW  means  test  differs  depending  on  the  seriousness  of  the  offence. 
There  is  no  means  test  for  basic  legal  advice.  Duty  counsel,  offered  in  court,  requires  a  means 
test.  Duty  counsel  in  Children’s  Courts  has  no  means  test. 

b.  Merit 

“Reasonableness”  is  not  a  separate  consideration  in  New  South  Wales,  but  forms  part  of 
the  overall  consideration  when  determining  eligibility. 

(v)  Delivery  Models 

a.  Staff  Staff  Public  Defender  and  Judicare 

The  LACNSW  dispenses  free  legal  aid  in  criminal  law  matters  through  an  extensive 
network  of  20  suburban  and  regional  offices.  While  New  South  Wales  traditionally  has  used 
private  lawyers  to  represent  clients  in  higher  courts,  since  1992  they  have  used  staff  lawyers  as 
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public  defenders  with  increasing  frequency.  While  the  public  defenders  work  in  conjunction 
with  the  LAC,  they  maintain  a  separate  office,  and  are  governed  by  their  own  statute,  the 
Public  Defender  Act,  1969.  The  LACNSW  strives  to  give  clients  their  choice  of  lawyers, 
but  does  not  guarantee  this  right.191  The  LACNSW  has  also  recently  proposed  a  pilot 
contracting  project  for  criminal  services.  In  1992-93,  56.7  percent  of  the  LAC’s  budget  was 
spent  on  private  lawyers.  In  Sydney  the  LACNSW  runs  the  Prisoners’  Legal  Service,  while 
staff  or  retained  counsel  visit  regional  jails. 

h<  Clinics 

In  1992  New  South  Wales  had  24  CLCs,  67  percent  of  which  were  specialist.194  In  1993- 
94  these  clinics  received  $1.3  million  from  the  state  and  $2  million  from  the 
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Ibid.,  at  [33], 

1 bid.,  at  [39], 

Fleming,  supra,  note  1 52,  at  2 1 1 . 

Australian  Law  Reform  Committee,  supra,  note  150,  at  236. 
Fleming,  ch.  3,  supra ,  note  151,  at  [36], 

Pleasence,  supra,  note  6,  at  106. 

Australian  Law  Reform  Committee,  supra,  note  1 50,  at  236. 
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c.  Contingency  Fees 

NSW  also  runs  a  contingency  fees  program  covering  only  disbursements.  The  scheme 
does  not  cover  actual  legal  fees.  Solicitors  are  expected  to  carry  the  case  on  a  conditional  cost 
basis,  billing  the  usual  fees  plus  an  additional  percentage  only  if  they  win.  Eligibility  for 
this  program  is  based  on  a  merit  test;  there  is  no  means  test. 

(c)  Victoria  ( Legal  Aid  Commission  Act,  1978) 

Victoria  has  suffered  the  most  of  the  Australian  jurisdictions  in  recent  legal  aid  crises.  In 
addition  to  diminished  revenues  from  the  Commonwealth  and  trust  funds,  it  has  also  seen 
demand  jump,  especially  in  family  law. 

(i)  Governance 

The  Act  creates  the  Victoria  Legal  Aid  Board  (VLAB).  Members  of  the  Law  Institute  of 
Victoria  (LIV),  the  bar  association,  dominate.  The  VLAB  has  recently  been  reduced  to  five 
people,  two  of  whom  are  selected  by  the  federal  government  and  three  by  the  state. 
Previously,  a  large  board  represented  a  variety  of  interest  groups,  and  was  run  by  a  group  of 
oft-fractious  and  inefficient  committees.  The  new  board  cut  staff  by  10  percent. 

(ii)  Coverage  (See  above,  under  “(a)  General  Structure”) 
a.  Criminal 

VLAB  prioritizes  services.  It  will  generally  fund  committals.  It  will  not  handle  civil 
matters  under  $1,000.  Recently,  the  VLAB  reduced  coverage  for  summary  conviction  trials. 

h.  Civil 

Recently  VLAB  has  limited  duty  counsel  assistance  in  proceedings  involving  family 
violence.199  Family  law  cases  have  soared  as  the  result  of  the  case  of  Re  K,  ordering  separate 
child  representation  in  courts.  Family  law,  taking  36  percent  of  the  budget,  now  costs  $19 
million  a  year,  up  from  $13  million  last  year.  Separate  representation  orders  jumped  from 
70  in  1993  to  1,172  last  year.  New  guidelines  place  a  maximum  of  $35,000  for  any  one 
family.201 
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(Ml)  Financing  (See  above  under  “(a)  General  Structure”) 

Traditionally,  the  federal  government  paid  55  percent,  and  the  state  45  percent.  Until 
1995,  the  VLAB  also  collected  interest  from  the  Solicitors  Guarantee  Fund  and  directed  it  to 
help  fund  legal  aid.  In  1995  the  fund  went  bankrupt  due  to  an  unexpected  number  of  nonlegal 
aid  claims  against  the  fund.  At  the  end  of  1995  the  state  imposed  a  new  tax  on  legal  services. 
The  tax  was  intended  to  reimburse  the  fund  and  thereby  inject  $3  million  into  legal  aid 
coffers.  In  1998  it  will  lose  $10  million  in  funding,  representing  14  percent  of  its  budget. 

(iv)  Eligibility 

VLAB  adheres  to  the  principles  of  the  national  scheme.  The  Act,  however,  retains 
discretion  for  the  VLAB  to  lower  the  eligibility  threshold  where  it  feels  that  justice  would  be 
better  or  faster  served  through  representation.  In  that  case,  the  assets  and  income  test  can  be 
waived  in  favour  of  a  more  general  inquiry  as  to  whether  the  accused  can  afford  legal 

representation. 

(v)  Delivery  Models 

a.  Staff 

In  addition  to  the  head  office  in  Melbourne,  there  are  nine  branch  offices.  The  central 
office  runs  a  telephone  advice  service.  Staff  lawyers  dispense  advice  with  no  means  test, 
although  they  retain  the  power  to  impose  charges  and  conditions.  Staff  lawyers  also  provide 
legal  advice  at  prisons,  youth  training  centres,  and  psychiatric  hospitals. 

b.  Criminal — Staff  Judicare,  and  Contracting 

Since  1994,  Victoria  has  adopted  a  policy  of  allocating  criminal  affairs  first  to  staff 
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lawyers  until  “optimal  capacity”  has  been  achieved.  Only  after  the  decision  to  refer  out  is 
the  client  permitted  to  choose  his  or  her  lawyer,  from  a  list  maintained  by  VLAB.204  In  1992- 
93,  64.7  percent  of  VLAB’s  budget  was  spent  on  private  lawyers.  VLAB  is  also  considering 
limiting  panels  of  practitioners  from  which  to  draw  judicare  lawyers.  In  the  face  of  a  capped 
legal  aid  budget  and  escalating  costs,  the  VLAB  ran  a  12-month  pilot  scheme  in  which  firms 
tendered  for  minor  criminal  offences  (traffic,  summary  conviction.  Children’s  Court)  ending 
in  December  1995.  Both  staff  and  private  lawyers  provide  duty  counsel,  depending  on  the 
region.  In  1994  the  VLAB  also  adopted  a  separate  policy  of  tendering  “significant”  cases, 
defined  as  expensive,  extraordinary,  or  in  the  public  interest.  Tenderers  have  to  meet 
minimum  specialist  requirements  of  the  bar  association. 
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c.  Clinics 

The  growth  of  CLCs  centred  on  Victoria  in  the  1960s.  By  1992  it  had  38,  the  largest 
number  of  any  state.209  In  1994,  however,  cutbacks  forced  the  closure  of  auxiliary  legal  aid 
community  and  consultative  services,  such  as  the  Victorian  Family  and  Children’s  Services 
Council.  In  1993-94  these  clinics  received  $1.8  million  from  the  state  and  $2.1  million  from 
the  Commonwealth.211 

d.  Contingency  Scheme 

Victoria  has  two  pending  contingency  fund  schemes.  The  first  is  a  conditional  fee 
program,  which  allows  lawyers  to  mark  up  their  fees  by  25  percent.  The  lawyers  only  collect 
fees  if  they  are  successful,  or  if  the  case  is  approved  afterwards.  The  rationale  is  to  weed  out 
frivolous  litigation.  The  Law  Institute  and  the  bar  administer  the  Law  Aid  Scheme,  a 
contingency  funding  arrangement  to  commence  soon.  The  state  Attorney  General  launched 
the  program  with  a  $1.8  million  seed  grant. 

e.  Criminal  Innovations 

Victoria  recently  considered  offering  jail  term  rebates  for  guilty  pleas  as  a  way  of 
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relieving  pressure  on  legal  aid  coffers.  The  Supreme  and  County  Courts  are  also  trying  to 
save  money  for  courts  and  litigants  through  a  case  management  program.214 

(d)  Queensland  (Legal  Aid  Act,  1978) 

(i)  Governance 

The  Act  establishes  the  Legal  Aid  Commission  of  Queensland  (LACQ).  Section  8 
establishes  a  board  of  seven  commissioners,  all  chosen  by  the  state  Minister:  a  chairperson, 
one  commissioner  chosen  personally  by  the  Minister;  one  nominated  by  the  Bar  Association; 
two  nominated  by  the  Law  Society;  one  from  the  Commonwealth  government;  and  one 
additional  commissioner. 

(ii)  Coverage  (See  above  under  “a.  General  Structure”) 

LACQ  maintains  priority  guidelines.  It  does  not  handle  neighbourhood  disputes. 

(ill)  Financing  (See  above  under  “(a)  General  Structure”) 

(iv)  Eligibility 

The  LACQ  follows  the  NMT  and  national  scheme  guidelines.  No  merit  test  is  applied. 
Recently,  LACQ  has  refused  legal  aid  in  family  cases  where  a  reasonable  offer  has  been 
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rejected  by  the  parties. 

(v)  Delivery  Models 

a.  Staff  and  Judicare 

Queensland  maintains  a  central  office  in  Brisbane  with  a  network  of  ten  regional  offices. 
Applicants  failing  the  means  test  can  also  pay  for  legal  advice  at  these  offices,  or  at  private 
offices  authorized  by  the  Queensland  Law  Society’s  “first  consultation”  scheme.  The  LACQ 
maintains  a  policy  of  maximizing  the  use  of  its  in-house  counsel.  While  the  applicant  may 
express  a  preference  for  a  particular  lawyer  on  the  list  maintained  by  the  Commission,  this 
preference  is  balanced  against  the  equitable  distribution  of  work  among  enlisted  lawyers 
according  to  their  specialization.  Private  and  staff  lawyers  provide  duty  counsel  in  over  100 
Magistrates’  and  Children’s  Courts,  as  well  as  hospitals  and  prisons.  The  LACQ  also  operates 
a  free  legal  advice  hotline. 

b.  Contracting 
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In  1992-93,  54.8  percent  of  the  LAC’s  budget  was  spent  on  private  lawyers.  Like 
Victoria,  Queensland  has  recently  experimented  with  a  tendering  system  for  duty  counsel  at 
certain  Magistrates’  Courts.  Tenderers  have  to  meet  minimum  specialist  requirements  of  the 
bar  association.  The  LACQ  chooses  successful  firms  based  on  price  and  qualifications,  and 
monitors  the  firms  via  spot  checks  and  required  reporting.  The  lump-sum  contracts  run  for  six 
months.  No  expenses  can  be  claimed.  While  some  have  criticized  the  scheme  for  robbing 
young  lawyers  of  experience,  the  program  offered  financial  savings  and  better  service  through 

competition  between  firms.  The  LACQ  plans  to  contract  out  50  percent  of  its  summary 
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criminal  cases  by  1998,  and  is  contemplating  extending  this  plan  to  family  matters. 

c.  Clinics 

In  1992  Queensland  had  18  CLCs,  half  of  which  were  specialist.221  In  1993-94  these 
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clinics  received  $250,000  from  the  state  and  $1  million  from  the  Commonwealth. 

(e)  South  Australia  ( Legal  Aid  Services  Commission  Act  1977) 

(i)  Governance 

The  Act  establishes  the  Legal  Services  Commission  of  South  Australia  (LSCSA).  Section  6 
establishes  a  board  of  nine  commissioners.  The  state  government,  through  its  Attorney 
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General,  chooses  all  of  the  members  and  the  chairperson.  Three  are  chosen  in  consultation 
with  the  Law  Society;  one  is  chosen  in  consultation  with  the  South  Australian  Council  of 
Social  Services;  and  one  is  chosen  in  consultation  with  the  Commonwealth  government.  The 
chair  must  be  a  lawyer  or  judge.  The  commissioners  serve  for  three  years. 

(ii)  Coverage  (See  above  under  “(a)  General  Structure”) 

It  will  generally  fund  committals.  It  does  not  handle  neighbourhood  disputes. 

(ill)  Financing  (See  above  under  “(a)  General  Structure”) 

The  Commonwealth  share  of  funding  dropped  from  75  percent  in  1989  to  60  percent  in 
1992-93. 

(iv)  Eligibility  (See  above  under  “(a)  General  Structure”) 

“Reasonableness”  is  not  a  separate  consideration  in  New  South  Wales  and  Southern 
Australia,  but  forms  part  of  the  overall  consideration  when  determining  eligibility.  Likelihood 
of  success  is  important. 

(v)  Delivery  Models 

a.  Judicare  and  Staff  Mixed  Mode ! 

Legal  representation  is  by  staff  and  private  lawyers.  Applicant  preference  for  a  particular 
lawyer  carries  the  least  weight  in  South  Australia,  where  the  Commission  will  assign  counsel 
unless  the  applicant  is  willing  to  contribute.  A  controversial  1979  study  indicated  that  staff 
lawyers  cost  less  than  half  the  amount  of  their  private  equivalents.224  In  1992-93,  50.4  percent 
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of  the  LAC’s  budget  was  spent  on  private  lawyers. 

b.  Other  Services 

The  LSCSA  maintains  a  head  office  in  Adelaide,  with  five  branch  offices  where  staff 

lawyers  dispense  legal  advice.  There  is  no  means  test  for  advice.  The  Commission  also  offers 

a  telephone  hotline  from  two  offices.  Staff  and  contracted  private  lawyers  provide  counsel  at 

prisons  and  Children’s  Courts.  In  four  regions,  duty  counsel  is  provided  exclusively  by  staff 

lawyers  in  the  Magistrates’  Courts.  In  Adelaide  courts,  private  lawyers  provide  duty  counsel. 

In  outlying  regions,  duty  counsel  is  provided  by  private  lawyers  or  through  staff  ATSILS 
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lawyers  for  aboriginal  matters.  There  is  no  means  test  for  duty  counsel  or  guilty  pleas. 

c.  Clinics 

In  1992,  South  Australia  had  seven  CLCs.227  In  1993-94  these  clinics  received  $196,000 
from  the  state  and  $936,000  from  the  Commonwealth.228 
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d.  Contigency  Fees 

The  Southern  Australian  Law  Society  operates  a  contingency-like  litigation  assistance 
fund,  SALAF.  SALAF  operates  on  a  similar  basis  to  WALAF,  described  below.  Applicants 
must  pay  a  non-re  fundable  $1,000  application  fee.  It  is  funded  by  the  Law  Society  and  the 
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Lotteries  Commission. “  Contingency-fee  arrangements  will  soon  be  generally  permitted. 

e.  Criminal  Reforms 

The  South  Australia  government  recently  considered  offering  jail  term  rebates  for  guilty 
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pleas  as  a  way  of  relieving  pressure  on  legal  aid  coffers. 

(f)  Western  Australia  (Legal  Aid  Commission  Act  1976) 

(i)  Governance 

The  Act  creates  the  Legal  Aid  Commission  of  Western  Australia  (LACWA).  Section  7 
establishes  a  seven-member  commission,  all  appointed  by  the  state  governor:  one  chairperson 
who  must  be  a  practitioner,  nominated  by  the  state  Attorney  General;  three  practitioner 
commissioners  nominated  by  the  state  Attorney  General;  one  non-practitioner  nominated  by 
the  state  Attorney  General;  one  non-practitioner  nominated  in  consultation  with  the  Consumer 
Affairs  Minister;  one  from  the  Attorney  General  of  the  Commonwealth. 

(if)  Coverage  (See  above  under  “(a)  General  Structure”) 

The  LAC  has  no  official  priority  guidelines.  It  will  generally  fund  committals.  It  will  not 
handle  civil  matters  under  $400. 

(ill)  Financing  (See  above  under  “(a)  General  Structure”) 

(iv)  Eligibility  (See  above  under  “(a)  General  Structure”) 

According  to  the  general  principles  of  the  national  scheme. 

(v)  Delivery  Models 

a.  Judicare  and  Staff  Mixed  Model 

Traditionally,  the  most  serious  cases  are  referred  to  private  lawyers.  An  applicant  may 
choose  his  or  her  own  lawyer  from  a  list  maintained  by  the  Commission,  which  tries  to 
allocate  according  to  specialization  of  the  lawyers  on  its  list.  In  1992-93,  53.7  percent  of  the 
LAC’s  budget  was  spent  on  private  lawyers.233  In  1995  the  Commission  decided  to  handle 
more  guilty  pleas  through  its  staff  lawyers,  causing  consternation  in  the  Law  Society.234  The 
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Society  protested  that  there  was  no  evidence  that  this  would  improve  finances  or  quality. 

b.  Advice  and  Duty  Counsel 

Staff  lawyers  at  the  Perth  central  office,  five  branch  offices,  and  prisons  on  rotation 
dispense  legal  advice  for  a  nominal  fee  which  can  be  waived  in  cases  of  hardship.  In  most 
Courts  of  Petty  Sessions  and  Children’s  Courts  in  urban  centres,  staff  lawyers  serve  as  duty 
counsel;  in  regional  and  rural  centres,  private  lawyers  serve. 

c.  Clinics 

In  1992  Western  Australia  had  ten  CLCs,  half  of  which  were  specialist.235  In  1993-94 
these  clinics  received  $31,000  from  the  state  and  $936,000  from  the  Commonwealth.236 

d.  Contingency  Fees 

The  Law  Society  operates  a  contingency-like  litigation  assistance  fund,  WALAF.  A  client 
who  cannot  afford  a  case  approaches  a  lawyer,  who  applies  to  the  fund.  The  fund  underwrites 
the  risk  of  an  adverse  costs  award.  The  victorious  plaintiff  must  remit  15  percent  of  the  award 
back  into  the  Fund.  The  victorious  lawyer  does  not,  however,  receive  this  15  percent,  but 
works  for  a  flat  fee  pre-negotiated  with  the  legal  aid  board.  The  fee  is  usually  slightly  below 
market  rates  for  the  same  legal  service.  WALAF  is  funded  half  by  a  grant  from  the  Law 
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Society,  and  half  by  a  grant  from  the  Lotteries  Commission^ 

(g)  Tasmania  {Legal  Aid  Commission  Act  1990) 

(i)  Governance 

The  Act  creates  the  Legal  Aid  Commission  of  Tasmania  (LACT).  Section  5  states  that  the 
LACT  consists  of  ten  members  appointed  by  the  Minister:  one  as  chairperson  who  must  be  a 
judge  or  lawyer;  one  as  director;  two  nominated  by  the  Commonwealth  Attorney  General;  two 
nominated  by  the  Minister  himself;  two  from  the  Law  Society;  one  from  the  CLCs  and  one 
from  the  staff  of  the  Commission. 

(ii)  Coverage  (See  above  under  “(a)  General  Structure”) 

(ill)  Financing  (See  above  under  “(a)  General  Structure”) 

(iv)  Eligibility  Financing  (See  above  under  “(a)  General  Structure”) 

According  to  national  guidelines. 

(v)  Delivery  Models 

a.  Mixed  Model 

Three  offices  offer  free  legal  advice  in  person  or  by  telephone  during  limited  hours. 
LACT  staff  and  private  lawyers  provide  duty  counsel  in  the  Courts  of  Petty  Sessions.  There  is 
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no  means  test  for  pleas  of  guilty  and  application  for  bail.  Most  representation  is  done  by 
private  lawyers.238  In  1992-93,  57.2  percent  of  the  LAC’s  budget  was  spent  on  private 
lawyers.239  However,  while  the  applicant  may  express  a  preference  for  a  particular  lawyer  on 
the  list  maintained  by  the  LAC,  this  preference  is  balanced  against  the  equitable  distribution  of 
work  among  enlisted  lawyers  according  to  their  specialization.240 

b.  Clinics 
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In  1992  Tasmania  had  five  CLCs,  all  of  which  were  regional.  They  receive  all  of  their 
funding— $512,000— from  the  Commonwealth.242 

(h)  Northern  Territory  ( Legal  Aid  Act  1 990) 

(i)  Governance 

The  Act  establishes  the  Northern  Territory  Legal  Aid  Commission  (LACNT). 

(ii)  Coverage  (See  above  under  “(a)  General  Structure”) 

The  LAC  maintains  priority  guidelines.  It  does  not  handle  neighbourhood  disputes. 

(Ill)  Financing  (See  above  under  “(a)  General  Structure”) 

The  Commonwealth  share  will  drop  from  95  percent  in  1989-90  to  60  percent  in  1996- 
97.243 

(iv)  Eligibility  (See  above  under  “(a)  General  Structure”) 

The  LACNT  follows  the  NMT  guideline,  and  retains  the  right  to  deny  support  to 
applicants  who  are  abusive  or  pursue  non-meritorious  actions. 

(v)  Delivery  Models 

Staff  lawyers  dispense  legal  advice  through  the  LAC  NT’s  two  offices.  Staff  provide  duty 
counsel  at  Magistrates  and  Juvenile  Courts.  Most  legal  representation  is  provided  by  staff 
lawyers,  but  occasionally  private  lawyers  are  retained.  In  1992-93,  24.8  percent  of  the  LAC’s 
budget  was  spent  on  private  lawyers.244  While  the  applicant  may  express  a  preference  for  a 
particular  lawyer  on  the  list  maintained  by  the  LAC,  this  preference  is  balanced  against  the 
equitable  distribution  of  work  among  enlisted  lawyers  according  to  their  specialization.24'1 
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(i)  Australia  Capital  Territory  {Legal  Aid  Ordinance  1977) 

(i)  Governance 

The  ordinance  establishes  the  Legal  Aid  Commission  of  the  Australian  Capital 
Territory(LACACT).  The  Commission  consists  of  eight  commissioners:  a  president,  one 
nominated  by  the  Attorney  General;  one  from  the  House  of  Assembly;  one  nominated  by  the 
Law  Society;  one  nominated  by  the  Bar  Association;  one  from  the  Council  of  Social  Service  of 
the  Australia  Capital  Territory;  and  two  other  commissioners  chosen  by  the  Governor- 
General.246 

(ii)  Coverage  (See  above  under  “(a)  General  Structure”) 
a.  Criminal 

As  in  most  Canadian  provinces,  criminal  matters  are  covered  where  conviction  is  likely  to 
result  in  imprisonment  or  loss  of  life  or  livelihood.  Eligible  youth  are  represented  in  all  non¬ 
traffic  prosecutions.  The  LAC  ACT  will  cover  traffic  offences  where  the  suspension  of  a 
licence  will  likely  result  in  the  loss  of  employment. 

h.  Civil 

In  family  matters,  youth  are  given  separate  counsel  in  guardianship,  access,  or 
maintenance  proceedings.  Adults  will  receive  representation  where  the  denial  of  this 
representation  would  be,  in  the  opinion  of  the  chief  executive  officer,  an  exceptional  hardship, 
and  where  the  applicant  has  exhausted  all  other  resorts,  including  counselling  and  mediation. 
The  LAC  ACT  will  also  represent  tort  claims  for  personal  injury,  workers’  compensation 
claims,  and  applications  for  criminal  injuries  compensation.  It  will  not  handle  civil  matters 
under  $5,000.  In  addition  to  other  services  not  usually  covered  by  legal  aid  schemes,  the 
LAC  ACT  generally  does  not  cover  employment  disputes.  Nor  will  it  assist  in  actions  outside 
of  the  capital  where  the  action  would  be  better  brought  before  a  court  or  tribunal  in  the 
capital.247 

(iii)  Financing  (See  above,  under  “(a)  General  Structure”) 

(iv)  Eligibility 

The  LACACT  applies  a  complicated  and  flexible  means  test  which  examine  holistically 
whether  the  applicant  will  be  unable  to  pay  anticipated  legal  costs.  Applicants  must  satisfy  both 
an  income  and  assets  test,  which  examines  the  income,  rent,  child  care,  house  value,  and  farm 
or  business  value  of  the  applicant’s  assets.  Social  assistance  is  not  determinative.  The  chief 
executive  officer  decides  eligibility.  The  Commission  also  examines  the  income  and  assets  of 
financially  associated  persons,  including  parents,  partners,  spouses,  relations,  and  groups.  The 
officer  also  has  discretion  to  give  legal  aid  to  ineligible  persons  on  a  pay-back  or  reduced 
basis.  In  theory,  corporations  and  groups  may  apply  for  legal  aid,  but  this  is  rarely  granted. 
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(v)  Delivery  Models 

The  LAC  ACT  maintains  three  offices.  While  the  applicant  may  express  a  preference  for  a 
particular  lawyer  on  the  list  maintained  by  the  Commission,  this  preference  is  balanced  against 
the  equitable  distribution  of  work  among  enlisted  lawyers  according  to  their  specialization.  It 
also  provides  duty  counsel  in  Magistrates’  and  Children’s  Courts.  In  1992-93,  39  percent  of 
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the  LAC’s  budget  was  spent  on  private  lawyers. 

4.  NEW  ZEALAND  ( Legal  Services  Act  1991 ,  No.  71) 

(a)  Governance 

New  Zealand  has  only  recently  adopted  an  organized  system  of  legal  aid.  Legislation  in 
1991  created  the  Legal  Services  Board  (LSB),  an  independent  Crown  entity  that  oversees  legal 
aid.  Section  98  states  that  the  LSB  shall  consist  of  eight  members,  all  appointed  by  the 
Minister  of  Justice  on  the  recommendation  of  specified  institutions:  a  presiding  member, 
appointed  personally  by  the  Minister  of  Justice;  one  member  nominated  by  the  Minister  of 
Maori  Affairs;  one  representing  community  law  centres;  two  nominated  by  the  Council  of  the 
New  Zealand  Law  Society;  two  nominated  jointly  by  the  Minister  of  Consumer  Affairs  and  the 
Minister  of  Women’s  Affairs.  They  hold  office  for  three  years.  Criminal  legal  aid  is 
administered  by  the  registrar  of  local  courts  and  district  legal  service  committees.  District  legal 
committees  consist  of  a  presiding  member,  appointed  personally  by  the  Minister  of  Justice; 
three  lawyers  nominated  by  the  district  law  society;  a  registrar  of  the  High  Court  or  a  District 
Court;  a  representative  from  any  community  law  centres  in  the  district;  a  member  appointed 
by  the  Minister  of  Maori  Affairs;  and  two  members  nominated  jointly  by  the  Minister  of 
Consumer  Affairs  and  the  Minister  of  Women’s  Affairs.  Each  district  committee  has  a 
subcommittee  for  determining  legal  aid  eligibility.  A  recent  report  has  recommended  the 
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removal  of  the  Department  for  Courts  from  the  administration  of  legal  aid. 

(b)  Coverage 

(i)  Criminal 

Criminal  legal  aid  is  granted  for  proceedings  in  a  District  Court,  a  Youth  Court,  the  High 
Court,  or  the  Court  of  Appeal.  It  is  offered  for  a  wide  variety  of  charges,  including  serious 
traffic  offences.  In  1994  those  accused  of  property  offences  represented  30  percent  of 
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recipients;  violent  criminal  offences  22  percent;  and  driving  offences  1 1  percent. 

(ii)  Civil 

Civil  legal  aid  is  granted  for  proceedings  in  any  District  Court  or  Family  Court,  and  the 
High  Court,  Court  of  Appeal  and  appeals  to  the  Judicial  Council  of  the  Privy  Council.  It  can 
also  be  granted  for  cases  before  the  Maori  Land  or  Appellate  Courts,  as  well  as  Employment 


Fleming,  ch.  3,  supra,  note  151,  at  [36]. 

Australian  Law  Reform  Committee,  supra,  note  150,  at  236. 

New  Zealand,  Legal  Services  Board,  Review  oflhe  Legal  Services  Act  1991  (December  1995)  [hereinafter  Review 
of  Legal  Services  Act  1991]  at  4. 

New  Zealand,  Legal  Services  Board,  In  the  Interests  of  Justice:  An  Evaluation  of  Criminal  Legal  Aid  in  New 
Zealand ,  [hereinafter  In  the  Interests  of  Justice]  at  45. 
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Courts  or  Tribunals,  and  a  wide  range  of  other  tribunals,  including  those  for  social  security, 
tenancy,  and  immigration.  It  is  only  offered  for  civil  matters  which  may  require  settlement 
through  court  proceedings.  It  is  not  available  for  divorces  or  the  Disputes  Tribunal. 

(c)  Financing 

(i)  Expenditure 

In  1996  more  than  51,000  New  Zealanders  received  legal  aid  assistance:  19,294  in  civil 
cases  and  31,810  in  criminal  cases.  Last  year  $23.54  million  was  spent  on  criminal  legal  aid; 
$31.17  million  on  civil,  for  a  total  of  $54.71  million.  Next  year,  this  will  grow  to  $24.79 
million  and  $34.42  million,  respectively.  New  Zealand  currently  spends  $16  per  capita  on 

legal  aid.254 

(II)  Revenue 

Section  105  of  the  Act  describes  the  sources  of  funding.  Most  funding  comes  from  the 
central  government.  The  New  Zealand  Law  Society  Special  Fund  contributes  to  the  funding  of 
the  legal  clinics  and  educational  programs  ($5.5  million  in  1996,  or  10  percent  of  revenue). 
Funds  also  come  from  client  contributions  ($1.2  million  last  year)  and  a  waivable  application 
fee  of  $50.  Last  year  the  LSB  received  $4.6  million  from  statutory  charges  on  the  land  of 
forfeiting  applicants.257 

(d)  Eligibility 

Legal  aid  may  be  available  for  non-citizens  or  even  non-residents  of  New  Zealand.  For 
criminal  legal  aid,  the  registrar  of  the  relevant  court  determines  the  applicant’s  eligibility 
through  a  means  test,  which  examines  the  disposable  income  and  assets  of  the  applicant.  In 
1995,  the  maximum  income  was  $9,841  for  an  individual  applicant.  Criminal  legal  aid  will 
only  be  granted  if  it  is  “desirable  in  the  interests  of  justice”,  based  on  the  results  of  conviction 
and  the  seriousness  of  the  offence. 

For  civil  legal  aid,  the  district  committee  determines  eligibility  based  on  disposable 
income  and  assets.  This  calculation  of  assets  does  not  include  the  interest  in  a  home,  a 
domestic  or  business  vehicle,  furniture,  debts,  or  the  subject  matter  of  the  dispute.  In  1995 
the  maximum  annual  disposable  income  was  $2,000  and  resources  of  the  spouse  or  parents 
were  considered.260  Some  applicants  receive  a  grant,  which  need  not  be  paid  back  after  an 
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New  Zealand,  Legal  Services  Board,  Report  of  the  Legal  Services  Board  for  the  year  ended  30  June  1996 
[hereinafter,  Report  of  the  Legal  Services  Board  ]  at  15. 

“Legal  Aid  at  crisis  point”,  The  Legal  Express  (July  4,  1996).  The  New  Zealand  dollar  is  worth  slightly  less  than 
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260 


1123 


initial  contribution.  Others  receive  a  loan,  sometimes  subsidized.  Unpaid  contributions  may 

constitute  charges  on  the  applicant’s  property.  Applicants  for  legal  aid  for  Domestic 

Violence  Act  proceedings  do  not  have  to  pay  the  $50  application  fee,  nor  do  they  have  to  make 
262 

contributions. 

(e)  Delivery  Models 

(i)  Jtidieare 

For  criminal  legal  aid,  each  district  law  society  submits  to  the  registrar  of  the  local  High 
Court  a  list  of  lawyers  suitable  and  willing  to  take  legal  aid  cases.  The  registrar  assigns 
lawyers  to  applicants  meeting  the  eligibility  criteria.  Applicants  may  in  exceptional 
circumstances  choose  or  change  their  lawyer.  For  civil  legal  aid,  the  applicant  may  approach 
any  lawyer  willing  to  take  legal  aid  cases,  in  a  system  similar  to  that  of  Ontario  and  England’s 
“Green  Form”  program.  This  year  the  LSB  commissioned  an  $80,000  study  to  investigate 
allegations  that  lawyers,  particularly  senior  lawyers,  were  avoiding  legal  aid  work,  that 
payment  rates  were  too  low,  and  that  legal  aid  served  as  a  training  program  for  young  lawyers. 
Last  year,  rates  were  increased  so  that  the  most  experienced  civil  legal  aid  receives  $155  an 
hour.  The  average  remuneration  rate  per  criminal  case  was  $702.15;  for  civil,  $1,589.70. 

(ii)  Duty  Solicitior  Scheme 

The  Minister  of  Justice  and  the  New  Zealand  Law  Society  operate  a  duty  counsel 
program.  The  duty  counsel  help  accused  to  make  guilty  pleas,  and  direct  accused  to  more 
substantial  means  of  legal  aid.  Recent  tightening  of  eligibility  for  criminal  legal  aid  has 

increased  pressure  on  duty  counsel. 

(iii)  Police  Detention  Legal  Assistance  Scheme 

This  scheme  is  administered  by  district  law  societies,  who  paid  lawyers  on  a  roster  $100 
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an  hour  for  regular  hours,  and  $150  an  hour  after  regular  hours. 

(iv)  Community  Law  Centres 

At  present,  there  are  16  community  law  centres,  catering  to  both  neighbourhoods  and 
constituencies  (youth,  Maori,  etc.).  These  are  created  and  administered  by  the  district 
committees.  Some  but  not  all  provide  representation  in  court.  Following  a  review  of  the 
system  which  noted  than  almost  half  of  the  target  communities  did  not  know  of  the  centres’ 
existence,  New  Zealand  is  investigating  systems  of  clinics  in  other  jurisdictions,  in  the  hope  of 
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increasing  their  numbers  and  accessibility. 
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New  Zealand,  Legal  Services  Board,  “Message  to  Practitioners:  Legal  Aid  Applications  and  the  Domestic 
Violence  Act  1995”. 

Report  of  the  Legal  Services  Board,  supra,  note  253,  at  8. 

Ibid.,  at  16. 

In  the  Interests  of  Justice,  supra,  note  252,  at  42. 

Report  of  the  Legal  Services  Board,  supra,  note  253,  at  19. 

Review  of  the  Legal  Services  Act  1991,  supra,  note  25 1 ,  at  5. 


267 


1124 


(v)  Citizens’  Information  Bureaux 

These  offices  form  an  independent  national  network  staffed  by  volunteers  offering  legal 
advice,  among  medical,  home,  financial,  and  other  advice.  They  do  not  represent  applicants  in 

court. 


(vi)  Legal  Education 

The  LSB  gives  grants  to  legal  education  agencies,  especially  those  focusing  on  those  of 
insufficient  means. 

(vii)  Volunteers 

The  New  Zealand  system  prides  itself  on  the  extent  of  involvement  of  volunteers  in 

administering  legal  aid.  For  example,  local  board  members  receive  no  money,  and  “Friends  of 
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the  Court”  help  applicants  fill  out  legal  aid  forms  at  court. 

(viii)  Other  Innovations 

Section  112  of  the  Act  requires  complete  reviews  of  the  system  every  five  years.  In  this 
spirit,  the  Board  outlines  in  its  annual  report  a  rigorous  system  of  service  performance, 
measuring  effectiveness  and  efficiency  of  delivery.  In  1996  the  Board  started  three  urban 
pilot  projects  of  alternative  dispute  resolution,  using  lawyers  as  mediators  in  “early  neutral 
evaluation”.  New  Zealand  recently  considered  offering  jail  term  rebates  for  guilty  pleas  as  a 
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way  of  relieving  pressure  on  legal  aid  coffers. 

5.  ENGLAND  AND  WALES272  (Legal  Aid  Act,  1988,  c.  34.) 

The  legal  aid  crisis  has  been  most  acute  in  England  and  Wales.  In  1996,  it  had  the 
costliest  legal  aid  system  in  the  world,  at  about  $65  per  capita.  Between  1983-84  and  1993- 
94,  the  cost  of  legal  aid  rose  more  than  500  percent/74  Between  1990-91  and  1995-96,  the  cost 
of  legal  aid  doubled  to  approximately  £1.4  billion.  Government  cuts  in  1995-96  resulted  in 
unexpected  cost  savings  of  some  £100  million/'  This  confusion  has  led  to  the  recent  Lord 
Chancellor’s  report  entitled  Striking  the  Balance ,  a  complete  reexamination  of  the  legal  aid 
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Report  of  the  Legal  Services  Board ,  supra,  note  253,  at  17. 

Ibid,  at  23-37. 

Ibid,  at  12. 

Edwards,  supra,  note  213. 

At  the  risk  of  offending  the  Welsh,  this  report  will  refer  to  England  in  the  interests  of  brevity.  Scotland  runs  a 
similar  but  separate  system  of  legal  aid,  administered  by  the  Scottish  Legal  Aid  Board  (SLAB):  see  “Legal  Aid 
and  Advice  in  England  and  Wales”  home  page  (europa.eu.int/en/comm/spc/la/sc.htm).  This  paper  will  not  discuss 
SLAB,  which  runs  a  similar  system  and  has  also  suffered  the  same  financial  difficulties. 

The  Sunday  Star-Times  (January  26,  1997) 
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system.  These  reforms,  the  highlights  of  which  are  outlined  below,  will  be  implemented  over 
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the  next  four  or  five  years.  As  the  Introduction  states,  “the  changes  to  the  legal  aid  scheme 
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that  the  Government  has  decided  to  make  are  radical.  Nothing  less  will  do”. 

(a)  Governance 

Two  bodies  provide  most  of  the  legal  aid  service  in  England  and  Wales.  An  independent 
statutory  body,  the  Legal  Aid  Board  (LAB)  administers  civil  legal  aid,  an  extensive  summary 
advice  program  (the  “Green  Form”  program),  criminal  legal  aid  before  the  Magistrates’ 
Courts,  and  a  criminal  duty  counsel  program.  The  Lord  Chancellor’s  Department  (LCD) 
administers  legal  aid  in  the  higher  criminal  courts.  These  schemes  will  be  discussed  together 
below.  This  governance  section  will  focus  on  the  LAB,  the  main  system  of  legal  aid. 

(i)  Legal  Aid  Board 

Among  the  reforms  of  the  1988  Legal  Aid  Act  was  the  transfer  of  legal  aid  governance 
from  the  Law  Society  to  the  LAB.  Section  3  of  the  Act  states  that  the  Lord  Chancellor 
appoints  the  members  of  the  LAB,  which  consists  of  between  eleven  and  seventeen  people; 
there  have  usually  been  twelve  or  thirteen.  Of  these,  two  will  be  solicitors  chosen  after 
consultation  with  the  Law  Society,  and  two  will  be  barristers  chosen  after  consultation  with  the 
General  Council  of  the  Bar.  Traditionally,  three  members  have  been  chosen  from  the  ranks  of 
LAB'  senior  managers.  Many  of  the  members  have  a  background  in  business.  The  Lord 

Chancellor  will  choose  a  chairperson  from  among  the  members.  The  Board  has  a  staff  of 
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1,500  and  an  operating  budget  of  £55  million. 

(ii)  Decentralization 

The  Lord  Chancellor’s  Report  recommends  the  institution  of  regional  legal  services 

committees,  which  will  help  determine  local  priorities.  Each  committee  will  be  headed  by  a 

member  of  the  LAB,  with  local  representatives,  including  a  lawyer,  a  lay  advice  worker,  and  a 
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consumer  representative. 

(b)  Coverage 

Assistance  is  offered  in  most  legal  matters,  although  the  traditional  areas  of  criminal,  civil 
and  family  dominate  billings.  Exceptions  are  described  below,  under  \e)  Delivery  Models”. 
Small  claims  are  generally  not  covered.  Nor  is  defamation.  Very  little  representation  is 
provided  for  matters  before  administrative  tribunals.  While  the  1995  report,  Legal  Aid : 
Targeting  Need,  recommended  expanding  tribunal  service,  the  more  fiscally  minded  Lord 
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Striking  the  Balance ,  supra ,  note  275,  at  43. 

Ibid.,  at  5. 

According  to  Smith,  the  Law  Society  did  not  oppose  the  removal  of  its  responsibilities:  Smith,  supra ,  note  276. 
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Chancellor’s  Report  rejected  the  idea.  The  Bar  Council,  however,  runs  a  free  representative 
service  staffed  by  trainees  and  (mostly  young)  barristers  to  represent  clients  before  industrial 
tribunals,  the  Criminal  Injuries  Compensation  Board,  human  rights  and  other  tribunals. 

(c)  Financing 

Section  6  describes  the  Legal  Aid  Fund,  maintained  by  the  board.  Section  58  of  the  Act 
gives  the  Lord  Chancellor  broad  discretion  to  pay  to  the  LAB  such  sums  as  are  required  to 
maintain  the  Fund.  The  Lord  Chancellor  may  also  obtain  further  funding  from  the  Treasury. 
Some  financing  is  also  received  from  client  contribution  and  cost  awards  (see  below,  under 
“Programs”).  In  his  1996  report,  the  Lord  Chancellor  recommended  the  introduction  of  a 
nominal  application  fee.  Members  of  the  bar  do  not  pay  a  contribution  or  levy,  nor  does  the 
fund  receive  trust  account  interest. 

In  the  face  of  uncontrollable  and  unpredictable  annual  expenditures,  the  Lord  Chancellor’s 
Report  recommends  separate  caps  on  criminal,  civil,  and  family  legal  aid  expenditures.  The 
Report  calls  for  a  prioritization  of  expenditures  within  the  LAB,  and  regional  budgets  sub- 
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prioritizing  their  expenditures. 

(d)  Eligibility 

See  below,  under  specific  sections.  The  Lord  Chancellor’s  Report  recommends  that  in 

future  the  LAB  should  solely  determines  applicants’  eligibility,  now  determined  by  various 
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government  agencies,  magistrates’  courts,  and  LAB  itself. 

(e)  Delivery  Models 

(i)  Judicare— The  Private  Bar 

LAB  and  LCD  programs  overwhelmingly  use  the  judicare  model.  Clients  may  choose  a 
lawyer  who  will  work  on  the  tariff,  or  have  one  assigned  to  them  from  a  local  list.  Legal  aid  is 
broadly  distributed:  80  percent  of  all  solicitors’  office  submitted  at  least  one  payment  for  legal 
aid  work  in  1994-95.  Increasingly,  however,  certain  firms  are  specializing  in  legal  aid  work: 
in  1995-96,  20  percent  of  firms,  mostly  in  the  London  area,  received  71  percent  of  all 
payments.  The  LAB  sees  this  concentration  as  part  of  a  positive,  long-term  progression. 
Legal  aid  contributes  30  percent  of  the  total  income  of  the  bar,  up  3  percent  since  1987.  It 
contributes  about  14.5  percent  of  solicitors’  total  income.  Many  critics  blame  recent  cost 
overruns  on  the  judicare  system,  total  expenditure  on  which  remains  unpredictable  and 
uncapped. 
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(ii)  Franchising  and  Contracting 

The  LAB  has  undertaken  experiments  with  delivery  of  services  through  contracts  for 
judicare.  Since  the  late  1980s  LAB  has  experimented  with  franchising.  Firms  and  individual 
solicitors  accept  work  in  exchange  for  compliance  to  the  LAB’s  Practice  Management 
Standards  (preparation  of  files  and  business  plans);  Performance  Standards  (guidelines  for  the 
speed  certain  types  of  cases  will  take);  and  other  “Outcome  Measures”  (objective  measures 
such  as  client  satisfaction  and  success  in  court).  Controversially,  the  project  was  peer 
monitored  through  visits  to  solicitors’  offices  and  inspection  of  work.  The  British  government, 
prompted  by  the  Lord  Chancellor’s  Report,  is  now  changing  the  franchising  system  into  a 
more  exclusive  system  of  contracts,  possibly  employing  competitive  tenders.  The  Lord 
Chancellor’s  Report  affirms  this  move,  and  foresees  that  contracts  with  solicitors’  firms  and 
agencies  will  cover  most  aspects  of  legal  aid.  "  It  recommends  that  contracts  be  for  a  fixed 
price  based  on  numbers  of  police  and  magistrates’  duty  court  duty  sessions  covered.  Contracts 
would  cover  substantial  cases  in  higher  courts  on  an  individual  basis.  These  contracts  would 
be  issued  by  the  LAC  throughout  13  area  offices  for  both  criminal  and  civil  matters.  Most  of 
them  would  run  for  over  one  year,  and  their  starting  times  would  be  staggered,  so  different 
contract  would  arise  at  different  times.294  Many  aspects  of  the  contracting  project  are  still 
undefined.  The  Bar  Council  and  Law  Society  oppose  the  proposed  block  contracts,  arguing 
that  they  will  be  complex  and  costly  to  administer.  '  Critics  also  complain  that  contracting 
denies  the  client  the  freedom  to  choose  his  or  her  solicitor,  as  is  central  to  the  judicare  system 
above. 


(iii)  Clinics— Law  Centres 

In  addition  to  LAB  and  the  LCD,  Law  Centres  offer  legal  advice.  The  centres  which 
follow  the  staff  model,  resemble  North  American  law  clinics.  Traditionally,  local  authorities 
sponsored  advice  and  law  centres,  although  a  few  law  centres  have  received  LAB  funding 
since  the  1970s.  Lacking  a  central  funding  agency,  the  services  offers  by  each  clinic  differ 
greatly.  Different  centres  provide  advice,  representation,  telephone  services,  and  lobbying. 
Most  law  centres  received  intermittent  funding  for  certain  special  cases,  as  did  certain  public- 
interest  groups,  such  as  the  Child  Poverty  Action  Group  and  the  National  Council  for  Civil 
Liberties.  In  recent  years  legal  aid  payments  to  these  not-for-profit  groups  increased 
dramatically,  from  £1.1  million  in  1990-91  to  £5.2  million  in  1995-96. 296  This  reflects  both 
strategic  planning  by  agencies  that  employment  of  a  lawyer  can  attract  funding,  as  well  as  a 
recent  LAB  franchising  experiment,  the  “Non-Solicitor  Agencies  Franchising  Pilot”.  While 
recent  studies  have  shown  the  centres  to  be  efficient  in  delivering  advice,  their  speciality  lay 
more  in  this  primary  level  of  work  rather  than  litigation.  In  the  following  areas,  only  the  stated 
percentage  of  cases  went  beyond  the  advice  stage:  welfare  benefits— 19  percent;  immigration— 
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10  percent;  housing— 26  percent;  employment— 17  percent;  debt— 42  percent;  consumer— eight 

+  297 

percent. 

(iv)  Citizens’  Advice  Bureaux 

These  offices  are  staffed  by  volunteers  who  also  give  advice  on  housing,  finances,  and 
other  matters  besides  law,  in  a  scheme  similar  to  those  found  in  Australia  and  New  Zealand. 
They  also  advise  clients  on  the  more  substantial  legal  aid  schemes  described  above.  The 
Bureaux  handle  about  7  million  inquiries  a  year.  Some  centres  assist  prisoners.298 
Unfortunately,  a  recent  internal  study  found  that  40  percent  of  the  advice,  offered  by  non- 
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lawyer  volunteers,  was  inadequate. 

(v)  Legal  Expenses  Insurance 

Legal  Expenses  Insurance  (LEI)  policies  have  recently  increased  in  popularity,  offering 
insurance  for  vehicle  accidents,  consumer  disputes,  personal  injury,  and  civil  or  criminal 
defence  costs.  The  Lord  Chancellor’s  Office  is  currently  investigating  a  scheme  which 
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provides  £18,000  worth  of  cover  for  a  £300  premium. 

(vi)  Professional  Bodies,  Organizations,  and  Trade  Unions 

Many  now  offer  legal  advice,  insurance,  service,  and  coverage. 

(vii)  Other  Means  of  Legal  Aid 

Contingency  fee  arrangements  have  recently  been  permitted  for  personal  injury,  fatal 
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accidents,  and  insolvency  claims,  and  cases  before  the  European  Court  of  Human  Rights. 
The  Lord  Chancellor  has  stated  that,  after  review  in  the  summer  of  1997,  the  cases  for  which 
contingency  arrangements  are  permitted  may  expand.  Contingency  fees  do  not  follow  the  U.S. 
model,  but  resemble  those  allowed  for  Ontario  class  actions:  the  winning  lawyer  received  his 
fees  “uplifted”  by  a  certain  percentage.  There  are  no  class  action  provisions,  although  the 
Lord  Chancellor’s  Department  has  recently  recommended  reform  to  facilitate  such  actions. 
The  LAB  contracts  out  class  action-style  cases  to  a  few  lawyers,  but  this  has  been  cumbersome 
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and  procedurally  difficult. 

(viil)  Lord  Chancellor’s  Recommendations  for  the  Future 

The  Report  recommended  that  legal  aid  not  be  restricted  to  lawyers,  but  should  be 
extended  to  agencies  and  persons  who  help  to  avoid  litigation  through  mediation  and  other 
settlement  services.  The  Report  further  recommends  lowering  legal  costs  through  simpler, 
quicker  and  cheaper  judicial  procedure  rules.  The  1995  Report  recommended  greater  judicial 
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case  management  and  a  “fast  track”  for  cases  under  £10, 000. 304  The  Report  also  recommends 
raising  the  maximum  for  small  claims  from  £1,000  to  £3,000,  a  reform  since  implemented. 

(f)  Legal  Aid  Board  and  Lord  Chancellor’s  Department  Legal  Aid 
Schemes 

(i)  Legal  Advice  and  Assistance 

This  system  is  known  as  the  “Green  Form  scheme”  after  its  application  form  which 
doubles  as  a  docket  for  the  intake  lawyer,  who  is  a  private  lawyer.  Lawyers  receive  a  basic 
rate  of  £57.25  ($125  Can.)  an  hour.  Allegations  of  abuse  have  led  to  greater  LAB  scrutiny.  A 
maximum  of  two  hours  work  may  be  spent  on  most  matters,  three  hours  for  matrimonial: 
LAB  publishes  guidelines  on  estimates  for  different  tasks.  While  the  plan  formerly  covered  all 
areas  of  domestic  law,  it  now  limits  advice  on  conveyances  and  wills.  In  1995-96,  27  percent 
of  matters  were  matrimonial;  25  percent  criminal;  23  percent  personal  injury;  10  percent 
welfare  benefits;  and  8  percent  housing.  That  year  the  total  cost  of  payment  of  1,506,073 
bills  was  £144.6  million. 

•  Eligibility.  The  upper  income  limit  is  £75  a  week  for  a  single  person.  There  is  test  of 
disposable  assets,  with  a  maximum  of  £1,000;  the  applicant’s  home  and  other  non¬ 
liquid  assets  are  not  included.  Recipients  of  basic  social  assistance  automatically 
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qualify.  There  is  no  option  of  contributions  for  those  who  exceed  the  maximum. 

(ii)  Assistance  by  Way  of  Representation  (ABWOR) 

ABWOR  covers  representation  for  certain  proceedings,  mostly  civil  cases  in  magistrates’ 
courts  (57  percent  in  1995-96)  and  before  mental  health  review  tribunals  (43  percent).  It  is 
administered  in  the  same  manner  as  the  Green  Form  scheme.  Private  lawyers  receive  £57.25 
($125  Can.)  an  hour  for  court  and  preparation  time.  ABWOR  is  a  relatively  minor  scheme, 
costing  only  £12.18  million  in  1995-96.  The  average  cost  per  case  was  £589.97 

•  Eligibility :  There  is  no  means  test  for  assistance  before  mental  health  tribunals. 
ABWOR  is  free  for  recipients  of  basic  social  security.  Maximum  assets  are  £3,000. 
Those  who  earn  between  £67  and  £162  a  week  and  exceed  the  test  can  receive  service 
with  a  contribution. 

(iii)  Civil  Legal  Aid 

Civil  Legal  Aid  (CLA)  covers  proceedings  in  civil  courts,  excluding  small  claims  (under 
£3,000),  defamation  and  undefended  divorce.  There  is  no  service  for  Coroner’s  Court  or  most 
tribunals.  Private  lawyers  receive  more  than  lawyers  under  other  programs:  £70  ($154  Can.) 
an  hour  in  the  county  court.  The  LAB  and  the  Department  of  Social  Security  run  the  program 
together.  In  1995-96,  103,705  certificates  were  issued  at  a  cost  of  £774  million  (£400  million 
of  which  was  non-matrimonial).  CLA  also  recouped  £438  million  in  total  from  contributions 
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(£32  million),  statutory  charges  (on  the  property  of  the  client,  to  be  claimed  if  irregularities  are 
found  in  the  application,  for  example)  (£50  million),  and  cost  awards  (£356  million). 

•  Eligibility:  In  addition  to  a  merits  test  of  reasonableness,  there  is  a  complicated  means 
test,  administered  by  the  Benefits  Agency  of  the  Department  of  Social  Security. 
Applicants  whose  income  is  less  than  £2,498  per  year  (after  tax,  rent,  contributions, 
support,  etc.)  receive  aid  free.  For  those  earning  up  to  £7,403  (£8,158  in  a  personal 
injury  case)  the  excess  is  taken  as  contribution.  An  assets  test  takes  assets  between 
£3,000  and  £6,795  as  contribution,  for  as  long  as  the  legal  aid  lasts.  Children  and 
caregivers  acting  on  their  behalf  have  no  means  test.  As  children’s  resources  are  now 
considered  separate  from  their  parents,  there  has  been  a  spate  of  education  and 
special  needs  cases.  Eligibility  has  fallen  dramatically.  In  1979-80,  77  percent  of 
families  were  eligible;  now  47  percent  are  eligible.  Only  ten  percent  are  eligible 
without  contributions.  The  Lord  Chancellor’s  Report  has  introduced  a  new 
consideration  of  “deservingness  of  resources”  for  civil  aid  cases;  aid  is  only  to  be 
granted  to  those  applicants  otherwise  completely  unable  to  launch  an  action.310  It  also 
has  raised  requirements  that  contribution  payments  will  continue  until  the  outstanding 
amount  of  any  legal  aid  costs  has  been  paid.311 

(iv)  Criminal  Legal  Aid-  Police  Duty  Counsel 

This  program  was  implemented  in  1986  to  balance  increased  police  powers  introduced  in 
the  1984  Police  and  Criminal  Evidence  Act.  The  Lord  Chancellor  plans  to  contract  out  for 
these  services,  with  local  duty  counsel  regional  committees  granting  franchises  for  the 
provision  of  police  duty  counsel/  Solicitors  offer  advice  in  person  or  via  telephone  to  those 
detained  in  police  stations.  Rates  vary  but  a  solicitor  attending  a  police  station  during  off-hours 
receive  £61.75  an  hour.  The  solicitor  keeps  a  docket  which  may  be  checked  by  the 
committee.  In  1995-96,  706,732  detainees  were  assisted  at  a  cost  of  £812  million,  at  an 
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average  of  £1 16  per  suspect.  In  some  areas  this  service  is  under  great  strain. 

•  Eligibility:  There  is  no  means  or  merit  test. 

(v)  Criminal  Legal  Aid— Court  Duty  Counsel 

The  local  duty  counsel  regional  committee  chooses  duty  solicitors,  who  give  advice  to 
those  in  custody  at  most  local  magistrates’  courts  (506  throughout  England  and  Wales).  The 
Lord  Chancellor  plans  to  contract  out  for  these  services.315  The  duty  counsel  represents 
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individuals  in  bail  applications,  applications  for  remand,  and  immediate  guilty  pleas.  The 
standard  hourly  rate  is  £50  an  hour.  In  1995-96  a  total  of  264,126  were  assisted.  Actual 
representation  was  received  by  199,545,  with  half  of  those  pleading  guilty.  The  scheme  cost 

3 1 6 

£13  million,  at  an  average  cost  of  £49.24  per  defendant. 

•  Eligibility:  There  is  no  means  of  merit  test. 

(vi)  Criminal  Legal  Aid— Representation 

Three  bodies  administer  this  program,  offering  advice  before  all  criminal  courts,  including 
appellate.  The  magistrates’  courts  grant  or  refuse  legal  aid  to  those  appearing  before  them.  The 
LAB  pays  for  legal  aid  in  the  magistrates’  courts.  The  Lord  Chancellor’s  Report  recommends 
that  LAB  takes  over  more  responsibility  for  administration  at  all  levels,  issuing  contracts  for 
all  aspects  of  criminal  aid.  The  higher  courts  perform  both  roles,  granting  and  paying  legal 
aid  to  applicants.  Lawyers  receive  £40-£55  for  preparation  and  more  for  court  time. 
Increasingly,  lawyers  bill  rates  according  to  a  set  tariff  system.  The  majority  of  defendants 
appearing  before  the  Crown  court  for  trial  (96  percent)  and  sentence  (72  percent)  receive  legal 
aid.  In  1995  net  expenditure  (payments  minus  client  contributions)  was  £2.43  million  for 
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magistrates  courts,  and  £307.8  million  for  higher  courts. 

•  Eligibility :  There  is  both  a  means  and  a  merit  test.  The  means  test  is  similar  to  that 
for  civil  trials,  above.  Some  question  how  efficiently  the  magistrates’  court  assess  this 
means.  The  merit  test  asks  if  representation  is  in  the  interests  of  justice.  Section  22(2) 
of  the  Legal  Aid  Act  defines  this  broadly,  with  merit  present  where  there  is  a  threat  of 
loss  of  liberty  or  livelihood,  or  serious  damage  to  reputation.  A  case  may  also  have 
merit  if  there  arises  a  substantial  question  of  law  to  be  tried;  if  the  accused  suffers 
from  mental  or  physical  disability,  or  lack  of  English;  if  cross-examination  of 
prosecution  witnesses  will  be  necessary;  or  if  it  is  in  the  interests  of  a  third  party  that 
the  accused  be  represented.  While  the  different  courts  above  currently  assess  the 
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means  test,  the  Lord  Chancellor  plans  to  centralize  this  responsibility  in  the  LAB. 
The  Lord  Chancellor  also  recommends  that  most  recipients  of  criminal  legal  aid 
should  make  an  initial  fixed  payment,  with  further  contributions  after  an  income 

*  *  321 

test. 

6.  UNITED  STATES 
(a)  General 

(i)  Governance  (See  below  under  criminal,  civil,  and  state  surveys) 

The  U.S.  legal  aid  system  is  a  vast  patchwork  making  tidy  comparison  with  the  other 
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jurisdictions  difficult.  Federal  involvement  is  primarily  financial,  through  the  intermediary  of 
the  Legal  Services  Corporation  (LSC)  in  civil  matters,  and  various  government  agencies  in 
criminal  matters.  The  actual  legal  programs  are  usually  implemented  and  governed  at  the  state, 
county,  or  municipal  level. 

(ii)  Coverage 

Given  the  wide  range  of  smaller,  locally  based  programs,  the  criminal,  civil,  and  state 
surveys  below  reflect  salient  features  of  coverage.  In  general,  local  programs  aim  at 
ameliorating  the  lives  of  the  poorest  citizenry.  Despite  this,  in  certain  jurisdictions,  coverage  is 
extremely  wide,  given  the  wide  variety  of  overlapping  programs.  The  more  germane  question 
is  the  availability  of  service,  given  diminished  funding,  and  increased  demand,  especially  for 
criminal  legal  aid. 

(HI)  Financing 

a.  Crises 

Like  most  jurisdictions  surveyed,  the  United  States  has  recently  undergone  a  series  of 
crises  in  funding,  administration  and  delivery  of  legal  aid.  The  war  on  drugs  has  increased  the 
number  of  indigent  accused  in  the  face  of  general  legal  aid  cutbacks,  and  falling  interest  rates 
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have  diminished  trust  fund  revenue. 

b.  Government 

The  multitude  of  programs  described  below  receive  funding  from  the  federal,  state, 
county,  or  municipal  government  in  charge.  See  below  for  specific  examples. 

c.  Other  Government  and  Nonprofit 

In  addition  to  Legal  Services  Corporation  grants  for  civil  matters,  state  and  county -based 
legal  aid  programs  receive  funding  from  a  wide  range  of  government  bodies,  private  sources, 
law  societies,  and  nonprofit  agencies.  State  and  county  departments  of  health,  aging,  v/elfare, 
housing,  and  the  like  often  contribute,  as  do  general  agencies  such  as  the  United  Way.  In 
1988,  for  example,  the  LSC  provided  approximately  69  percent  of  total  funds.  Other  federal 
sources  such  as  grants  from  the  Social  Security  Act  and  the  Older  Americans  Act  provides 
some  eight  percent.  The  United  Way,  bar  associations,  and  various  IOLTA  programs  provides 
some  1.6  percent.  State  and  local  governments  contributed  less  than  one  percent  of  total 
funding.323 

d.  Trust  Funds 

In  1995,  interest  from  trust  funds  (referred  to  as  IOLTA)  generated  about  $89  million  for 
legal  aid.  Most  states  have  an  IOLTA  plan.  In  1989,  20  states  had  voluntary  programs,  17  had 
mandatory  programs,  and  12  had  “opt  out”  programs.324  As  voluntary  programs  proved 
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insufficient,  many  courts,  bars,  and  legislatures  changed  their  programs  to  mandatory  ones  in 
the  1990s.  In  September  1996,  however,  a  Texas  court  struck  down  the  Texan  system  as  a 
misappropriation  of  client  money.  '  This,  coupled,  with  declining  interest  rates,  has  cast  the 
future  of  IOLTA  schemes  in  doubt. 

e.  Civil  Claim  Fees 

Several  states  direct  all  or  a  percentage  of  their  civil  claim  filing  fees  to  legal  aid 
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programs. 

f  User  Fees 
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Many  states  and  counties  charge  legal  aid  application  fees  ranging  from  $5  to  $75. 

g.  Other 

Other  schemes  include  special  taxes,  money  from  drug  expropriations,  and  other  special 
plans  discussed  below  under  criminal,  civil,  and  state  systems. 

(iv)  Eligibility 

Given  the  wide  range  of  smaller,  locally-administered  programs,  eligibility  criteria  vary 
widely.  The  criminal,  civil,  and  state  surveys  below  will  thus  only  touch  upon  salient  features 
of  eligibility. 

(v)  Delivery  Models 

a.  Public  Defender  (Criminal) 

These  are  organized  on  a  state  or  county  level,  in  which  defence  work  is  provided  by  full 
or  part-time  salaried  staff.  A  state-appointed  chief  public  defender  typically  oversees  the  plan. 
Public  defender  systems  are  used  mainly  by  cities,  and  is  the  dominant  system  in  the  northeast. 
In  1986,  37  percent  of  U.S.  counties  had  public  defender  systems.  Since  then  public 
defender  systems  have  increased  in  number,  although  in  many  areas  increased  caseload  has 
outstripped  supply.  Much  of  the  writing  on  public  defenders  has  identified  the  following  as 
indicators  of  successful  schemes:  caseload  limitations,  a  mixed  system  using  both  private  and 
public  counsel,  diversity  of  provision,  performance  standards,  adequate  training, 
independence,  high  status  and  choice.330 
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Frances  A.  McMorris,  “Ruling  May  Undermine  Programs  That  Fund  Legal  Services  for  Poor”,  (September  30, 
1996)  at  B 12. 

In  North  Dakota  and  Tennessee,  $10;  in  Kansas,  50  cents.  Oregon  directs  $22  from  circuit  court  trials,  $8.50  from 
district  court  cases,  and  $5.50  from  civil  cases  to  its  legal  aid  programs:  “County’s  filing  fees  top  nation;  boost 
sought  to  fund  legal  aid”,  Chicago  Daily  Law  Bulletin  (December  26,  1995)  at  1 

Klein  and  Spangenberg,  supra ,  note  322,  at  14. 

Robert  L.  Spangenberg  and  Marea  L.  Beeman,  “Indigent  Defence  Systems  in  the  United  States”  (1995),  58:1  Law 
&  Contemp.  Prob.  31  at  36  [hereinafter  Spangenberg];  U.S.  Department  of  Justice,  Bureau  of  Justice  Statistics, 
Criminal  Defense  for  the  Poor ,  1986  ( 1 988)  at  1 . 
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Spangenberg,  supra,  note  328,  at  36. 
Smith,  supra,  note  276. 
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b.  Judicare/Assigned  Counsel  (Criminal) 

Assigned  counsel  systems,  where  private  attorneys  are  appointed  as  needed  from  a  list  of 
available  attorneys.  It  is  the  dominant  model  for  rural  areas,  and  is  the  dominant  model  for  the 
midwest  and  the  south.  Interestingly,  the  U.S.  data  contradicts  that  of  other  jurisdictions,  in 
showing  the  judicare  model  to  be  cheaper  than  salaried  staff  models.  Many  areas,  especially 
rural  areas,  have  no  formal  list  of  legal  aid  lawyers,  but  assign  counsel  on  an  ad  hoc  basis. 
The  county  pays  for  these  lawyers.  There  have  been  complaints  of  cronyism  and  inconsistent 
representation  under  these  local  systems.  The  American  Bar  Association  (ABA)  thus 
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recommends  the  maintenance  of  coordinated  assigned  counsel  programs. 

c.  Contracting  (Mostly  Criminal) 

States  and  counties  contract  not  only  to  save  money,  but  also  to  avoid  conflicts  of 
interest.  A  contract  system  also  helps  to  cap  budgets.  The  United  States  has  experimented  with 
block  contract  for  criminal  cases  since  the  1970s.  There  have  been  relatively  few  experiments 
with  block  contract  for  civil  matters.  Earlier  contract  usually  covered  cases  within  a  time- 
frame  for  a  fixed  price,  and  were  awarded  to  the  lowest  bidder.  Most  of  the  experiments 
failed,  and  some  courts  have  held  such  programs  to  be  unconstitutional.334  Recently,  contract 
have  been  awarded  with  a  greater  sensitivity  to  factors  other  than  mere  price,  usually  on  a 
price-per-case  scheme.  This  new  wave  of  schemes  feature  local  implementation,  greater 
specialization,  and  a  clearer  mandate  for  contract  lawyers,  coupled  with  increased  monitoring. 
The  ABA  has  also  outlined  15  provisions  for  successful  contract,  ensuring  both  price  and 
quality.  By  1992  the  majority  of  criminal  defender  schemes  for  the  poor  in  Arizona,  Idaho, 
Kentucky,  New  Mexico,  North  Dakota,  Oregon,  and  Washington  were  contract  schemes.336 
While  these  schemes  tend  to  be  operated  in  small  communities,  they  also  operate  in  large 
urban  centres.  Clinics  and  other  not-for-profit  legal  aid  organizations  occasionally  participate 
in  such  contracting  schemes.  In  New  York,  for  example,  clinics  and  other  legal  aid 
organizations  bid  for  contracts  with  the  city. 

d.  Clinics  (Mostly  Civil) 

Civil  legal  aid  in  most  urban  centres  is  provided  through  a  wide  range  of  clinics, 
resembling  those  of  Ontario.  These  clinics  specialize  in  a  broad  range  of  services  and  clientele. 
Some  clinics  focus  exclusively  on  one  neighbourhood,  limiting  clientele  to  those  living  in  a 
certain  postal  code  zone.337  Most  surveyed  charged  no  fees,  but  left  the  client  responsible  for 
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Goriely,  supra,  note  171,  at  17. 

Spangenberg,  supra,  note  328,  at  33. 

Pleasence,  supra,  note  6,  at  96.  These  experiments  were  sponsored  by  the  Legal  Services  Corporation. 

For  example,  State  v.  Smith ,  140  Ariz.  355  P.2d.  1374  (1984)  held  that  the  awarding  of  contracts  for  criminal 
defence  based  on  price  alone  violated  the  constitutional  rights  to  counsel  and  due  process. 

Pleasence,  supra,  note  6,  at  95-96;  American  Bar  Association,  Standards  for  Criminal  Justice:  Providing  Defence 
Services,  3d  ed.  (Washington,  D  C.:  1992)  at  45. 
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American  Bar  Association,  ibid.,  at  45;  Pleasence,  supra,  note  6,  at  91 . 

The  Association  House  of  Chicago,  for  example,  defines  its  constituency  as  those  low-income  persons  living  in 
the  West  Town/Humboldt  Park  areas  (zip  codes  60622,  12,  39,  and  47). 
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any  court  costs.  Others  ask  for  contributions  on  a  sliding  scale.  In  contrast  to  Ontario,  U.S. 
clinics  often  blur  the  distinction  between  profit  and  nonprofit,  and  many  clinics  are  actually  run 
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by  sole  practitioners  or  small  law  firms. 

e.  Pro  Bono  (Criminal  and  Civil) 

Most  state,  county  and  local  bar  associations  operate  some  form  of  pro  bono  program.  In 
1995,  just  under  20  percent  of  all  American  attorneys  participated  in  such  a  program,  a  slight 
drop  from  five  years  ago.  Some  pro  bono  programs  resemble  clinics  in  that  they  serve  only 
certain  groups  of  clients,  or  specialize  in  certain  types  of  cases.  The  ABA’s  Legal  Aid 
Partnership  Program  (LAPP)  finds  firms  to  handle  cases  too  complex  and  large  for  local  legal 
aid  offices,  such  as  class  actions  aimed  at  ameliorating  the  situation  of  the  underprivileged. 
Since  its  inception  in  1989,  LAPP  firms  have  taken  150  cases  providing  over  35,000  billable 
hours.340  The  ABA  also  maintains  a  national  pro  bono  directory.341  In  addition  to  these 
organized  pro  bono  programs  for  which  the  statistics  in  this  section  are  given,  there  is  much 
unrecorded  case -by-case  pro  bono  work  provided  by  firms  and  lawyers. 

f  Legal  Chains  (Mostly  Civil) 

Although  hardly  legal  aid,  many  American  jurisdictions  have  more  relaxed  practice 
regulations  than  do  Ontario.  Since  the  1970s,  for  example,  there  have  been  legal  chains,  such 
as  Jacoby  and  Meyers,  and  Hyatt  Legal  Services,  offering  generally  cheaper  legal  services, 
often  at  highly  accessible  locations  such  as  shopping  malls.342 

g.  Prepaid  Legal  Services  and  Insurance  (Mostly  Civil) 

Obtained  through  employment,  private  subscription,  or  as  an  option  with  a  credit  card  or 
insurance  plan,  these  plans  experienced  growth  in  the  1980s.  In  1989,  some  46  million 
Americans  were  covered  by  some  sort  of  legal  plan.343 

//.  Procedural  Devices  (Mostly  Civil) 

All  states  have  provisions  for  contingency  fees  and  class  actions. 

(b)  Criminal  Legal  Aid— States  and  Counties 

In  contrast  to  Canada,  Australia,  and  England,  in  the  United  States  criminal  law  legal  aid 
is  organized  entirely  separately  from  civil  law  legal  aid. 
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Gerry  Singsen,  “Legal  Clinics  and  Access  to  Justice”,  in  Lardent,  supra,  note  324,  79  at  79. 

American  Bar  Association,  The  1996  Directory  of  Pro  Bono  Programs  [hereinafter  Directory  of  Pro  Bono 
Programs ].  The  author  would  like  to  thank  Bridget  T.  Howard  of  the  American  Bar  Association  for  this 
information. 

The  author  thanks  Ann  Barker  of  LAPP  for  this  information. 

See  www.abanet.org/legalserv/probono/home.html. 

Singsen,  supra,  note  338,  at  95. 

Alec  M.  Schwartz,  “Prepaid  Legal  Services:  Opening  One  More  Door  To  Justice”,  in  Lardent,  supra,  note  324, 
119,  at  132. 
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(I)  Governance 

a.  Trial  Level 

The  states  are  responsible  for  providing  such  programs.  While  16  states  organize  legal  aid 
at  the  state  level,  the  rest  organize  it  at  county  or  court  district  level.  In  12  of  these  states, 
local  organizations  are  overseen  by  a  state  commission.  Many  of  these  commissions  distribute 
money  to  county  organisations  which  conform  with  state-imposed  guidelines.  At  least  14 
states,  including  California,  Michigan,  New  York,  and  Washington  below,  give  counties  a  free 
rein.344  In  some  states  the  proliferation  of  local  organizations  is  stunning:  Nebraska,  with  a 
population  of  1.6  million  has  93  separate  arrangements.  Statewide  agencies  operate  under  the 
executive  or  judicial  branch  of  government  or  as  independent  public  or  private  agencies.  Some 
smaller  states  run  their  program  directly  from  the  governor’s  office.345 

Eight  states  do  not  fall  into  the  categories  above,  of  state,  commission  supervision,  and 
county-administered  system.  Washington,  D.C.  runs  a  private  nonprofit  public  defender 
organization,  combined  with  a  judicare  system  overseen  by  courts.  Florida  has  20  publicly 
elected  public  defenders.  In  Iowa,  a  state  public  defender  oversees  the  local  public  defender 
systems  in  a  manner  similar  to  a  commission.  In  Nevada,  large  county  public  defender  systems 
service  Reno  and  Las  Vegas,  while  other  counties  may  opt  into  a  locally  funded  state  public 
defender  system.  In  Oregon,  the  Office  of  the  State  Court  Administrator  contracts  for  public 
defenders  in  individual  counties.  Pennsylvania  requires  all  counties  to  provide  a  public 
defender  system,  although  there  is  no  state  supervision.  The  Virginia  legislature  may  create  a 
public  defender  system  for  any  county;  other  counties  use  locally  assigned  public  defenders. 
West  Virginia  provides  all  funding  to  nonprofit  public  defender  corporations  serving  some 
counties,  and  a  judicare  system  for  other  counties.346 

h.  Appellate  Level 

Sixteen  states  run  and  finance  statewide  appellate  and  trial  public  defender  systems. 
Twelve  states  run  and  finance  public  defender  programs  only  at  the  appellate  level.  Fifteen 
states  have  no  system  of  appellate  public  defenders,  and  assign  counsel  on  an  ad  hoc  or  case- 
by-case  basis.  Other  states  have  various  programs,  including  special  representation  for  those 
on  death  row.  Recently,  the  trend  has  been  towards  state  administration  and  financing  of 
appellate  representation.347 

(II)  Coverage 

Also  in  contrast  to  the  Commonwealth  jurisdictions,  the  American  Supreme  Court  has 
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stated  that  the  Sixth  Amendment  gives  the  indigent  accused  a  right  to  legal  representation. 
This  right  extends  from  felonies  to  misdemeanours  involving  possible  jail  sentences,349  pre- 
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Spangenberg,  supra ,  note  328,  at  38-39. 
Ibid.,  at  37. 

Ibid.,  at  40. 

Ibid.,  at  45. 

Gideon  v.  Wainwright,  372  US  335  (1963). 
Argersinger  v.  Hamlin ,  407  US  25(1972). 
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350 

trial  applications,  appeals,  and  juvenile  proceedings.  Recently,  the  war  on  crime  has  pressed 
the  criminal  system  to  capacity,  with  up  to  90  percent  of  all  accused  represented  by  legal  aid  in 
certain  criminal  jurisdictions.  In  certain  cases,  legal  aid  will  also  cover  expert  witnesses  and 

•  ,  352 

assistance. 

(iii)  Financing 

As  the  brunt  of  criminal  funding  falls  on  state  and  municipal  governments,  standards  vary 
wildly  across  U.S.  jurisdictions.  In  1990  state  and  local  governments  spent  approximately  $1.3 
billion  on  public  defenders  services.  In  contrast,  $300  million  was  spent  in  1979.  In  1995, 
23  states  funded  their  trial  defence  service  out  of  state  funds,  11  out  of  county  funds,  and  16 
used  a  mix.354  Additional  revenues  are  derived  from  user  fees  and  court  costs.  Some  states 
have  discussed  directing  a  percentage  of  drug  case  asset  forfeiture  funds  to  criminal  defence 
legal  aid  programs.  Other  states  have  proposed  generating  revenue  from  interest  from  cash  or 
appearance  bonds.355 

(iv)  Eligibility 

Eligibility  depends  on  each  set  of  local  guidelines,  and  cannot  be  discussed  here. 
Nevertheless,  the  constitutional  requirement  of  legal  aid  for  all  indigent  persons  means  that  all 
of  those  accused  unable  to  afford  legal  representation  will  receive  legal  aid  of  some  form, 
albeit  inadequate  or  delayed. 

(v)  Delivery  Models 

In  1992,  30  states  primarily  used  a  public  defender  system  for  indigent  defendants.  That 
year,  64  percent  of  state  court  prosecutors  reported  a  public  defender  program  in  their 
jurisdiction;  58  percent  indicated  that  there  was  an  assigned  counsel  system;  25  percent 
reported  a  contracting  project.  These  three  systems  sometime  act  concurrently  in  a  single 
jurisdiction. 
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(c)  Criminal  Legal  Aid— Federal  {Criminal  Justice  Act,  18  USC,  §3006A) 

While  federal  courts  formerly  had  little  jurisdiction  over  criminal  law,  leaving  such  cases 
to  the  states,  their  powers  have  expanded.  They  now  can  hear,  for  example,  a  drug  case  of  any 
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In  re  Gault,  387  US  1  (1967). 

Spangenberg,  supra ,  note  328,  at  3 1 . 

Fred  Warren  Bennett,  “Toward  Eliminating  Bargain  Basement  Justice:  Providing  Indigent  Defendants  with  Expert 
Services  and  an  Adequate  Defense”  (1995),  58:1  Law  &  Contemp.  Prob.  95  at  132. 

U.S.  Bureau  of  Justice  Statistics,  Selected  Findings:  Indigent  Defense  (Washington,  D  C.:  U.S.  Department  of 
Justice,  February  1996)  [hereinafter  Selected  Findings]  at  1. 

Goriely,  supra,  note  1 7 1 ,  at  3 1 . 

Klein  and  Spangenberg,  supra,  note  322,  at  17. 

Selected  Findings ,  supra,  note  353,  at  2. 

See  generally  John  J.  Cleary,  “Federal  Defender  Services:  Serving  the  System  or  the  Client?”  (1995),  58:1  Law  & 
Contemp.  Prob.  65  at  68. 
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magnitude,  in  overlap  with  state  courts.  There  thus  exists  a  federally  funded  criminal  legal  aid 
system  parallel  to  the  thousands  of  state  and  county  systems. 

(i)  Governance 

The  Judicial  Council  of  the  Federal  Circuit,  consisting  of  district  and  appellate  judges,  has 
ultimate  responsibility.  Its  Committee  on  Defender  Services  establishes  policy.  The 
Administrative  Office  of  the  United  States  administers  the  program.  A  1993  report 
recommended  that  a  separate  Center  for  Federal  Criminal  Defense  Services  be  established  to 
ensure  independence.  Even  this  was  criticized  as  not  independent  enough,  as  it  would  still  be 
under  the  ultimate  administration  of  the  judiciary.  In  any  case,  the  report  was  rejected  and 
the  Judicial  Council  remains  in  charge,  and  administers  the  program  in  the  two  systems 
described  below.  The  local  bar  plays  an  active  role  in  both  organizations  in  order  to  promote 
their  independence. 

a.  Federal  Public  Defender  Organizations 

In  1994,  71  of  the  94  federal  judicial  districts  had  full-time  federal  defender  organizations 
(FPDOs).  The  District  Court  recommends  to  the  court  of  appeal  a  director,  who  serves  for 
four  years.  The  court  retains  the  power  to  fire  the  director,  and  this  has  happened  not 

infrequently. 

b.  Community  Defender  Organizations 

There  are  also  some  20  community  defender  organizations  (CDOs),  less  numerous  but 
located  in  busy  federal  criminal  jurisdictions  such  as  New  York  City,  Chicago,  Detroit,  San 
Diego,  and  Atlanta.  They  may  be  a  separate  organization  or  part  of  a  pre-existing  defender 
service.  The  CDO  is  a  local  nonprofit  corporation  governed  by  directors,  who  select  the 
executive  director.  Some  CDOs  specialize  in  defending  prisoners  on  death  row. 

(II)  Coverage 

Section  3006A(e)(l)  of  the  statute  provides  defence  for  indigent  persons  charged  with  all 
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but  petty  offences.  In  certain  cases,  expert  witnesses  can  be  procured.' 

(ill)  Financing 

The  Administrative  Office  of  the  United  States  processes  the  budgets  for  the  community 
and  federal  defender  organizations.  The  FPDOs  receive  an  authorized  budget,  and  the  CDOs 
receive  an  annual  grant. 

(iv)  Eligibility 

Eligibility  differs  by  jurisdiction. 
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Ibid.,  at  70. 

Bennett,  supra ,  note  352,  at  126. 
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(v)  Delivery  Models 

At  trial  or  appellate  levels,  the  court  will  appoint  counsel  for  an  unrepresented  accused 
from  a  local  panel  of  private  lawyers,  where  the  salaried  defenders  are  unable  due  to 
overwork.  Half  of  the  89,000  eligible  clients  are  represented  by  staff,  and  half  by  the  private 
bar  through  court-appointed  judicare.  The  courts  approve  vouchers  of  appointed  attorneys  and 
experts. 

(d)  Civil  Legal  Aid— Legal  Services  Corporation  (Legal  Services  Corporation 
Act  of  1974,  42  USC  2996) 

In  1974  the  Nixon  administration  set  up  the  Legal  Services  Corporation  (LSC).  Originally 
under  the  now-defunct  Office  of  Economic  Opportunity,  it  became  an  independent  nonprofit 
organization  in  1975.  Its  prime  role  is  the  dispensation  of  grants  to  the  patchwork  of  clinics, 
pro  bono ,  educational,  and  other  legal  aid  programs  at  federal,  state,  municipal,  and  county 
levels.  The  LSC  has  little  say  in  the  policies  or  administration  of  these  individual  legal  aid 
programs.  The  LSC  allocates  grants  to  more  than  323  groups  across  the  United  States 
operating  more  than  1,200  neighbourhood  law  offices,  representing  more  than  11,000  lawyers 
serving  1.7  million  clients.36  Last  year  it  closed  1.4  million  cases  benefiting  4  million 
clients.361 


(i)  Governance 

The  President,  in  consultation  with  the  Senate,  appoints  the  eleven  persons  who  serve  on 
the  LSC  Board.  Section  2996c(a)  requires  that  no  more  than  half  the  members  can  be  from  the 
same  political  party.  In  1994  its  Washington  D.C.  head  office  employed  110  people.  Section 
2996f(c)  requires  that  local  programs  who  receive  LSC  grants  be  governed  by  boards,  two- 
thirds  of  the  members  of  which  must  be  attorneys.  In  each  state,  a  nine-member  advisory 
council,  appointed  by  the  governor,  oversees  local  activities  and  ensures  that  the  enabling 
statute  is  followed.362 

(ii)  Coverage 

a.  Civil  and  A dministrative  Law 

LSC  funds  only  civil  and  administrative  law  programs.  In  1994,  33.2  percent  (559,249) 
of  cases  were  family,  22.2  percent  (374,949)  housing,  16  percent  (270,582)  income 
maintenance,  and  10.6  percent  (179,304)  consumer.  LSC  programs  also  cover  education, 
employment,  human  rights,  health,  juvenile  rights,  landlord/tenant,  and  other  legal  matters. 


Jane  Bryant  Quinn,  “Legal  Aid’s  foes  going  too  far”,  The  Atlantic  Journal  and  Constitution  (January  1,  1996)  at 
5E. 

John  Flynn  Rooney,  “House  Approves  $283  million  for  Legal  Services  Corp  ”,  Chicago  Daily  Law  Bulletin 
(September  30,  1996)  at  1. 

Legal  Services  Corporation  Act  of  1974,  §  at  2996c(f). 

Hilary  Stout,  “Legal  Services,  that  Agency  that  Wouldn’t  Die...”,  The  Wall  Street  Journal  (July  21,  1995)  at  A12. 
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b.  Political  Activism 

Conservative  forces  in  the  United  States  have  criticized  the  political  activism  of  the  LSC. 
As  a  cited  example,  the  LSC  has  filed  suits  in  California,  New  York,  Michigan,  Wisconsin, 
and  other  states  against  welfare  reforms  cutting  back  benefits.364  In  1995  many  statutory 
changes  were  made  to  reduce  the  political  activities  of  the  LSC,  prohibiting  use  of  their  funds 
in  class  Australia  political  lobbying,  obtaining  nontherapeutic  abortions,  and  assisting 
prisoners,  for  example.365 

(Ill)  Financing 

LSC’s  funding  has  fluctuated  depending  on  the  government  in  power.  In  1992  the  LSC 
received  $350  million.  Funding  peaked  at  $415  million  in  1995,  and  fell  dramatically  to  $278 
million  in  1996.  Last  budget  Congress  gave  $283  million  to  the  LSC,  which  had  braced  itself 
for  crippling  cuts  from  the  Republican  majority.  LSC  also  receives  about  $232  million  to  $250 
million  annually  from  state  and  local  governments,  interest  on  lawyers’  trust  funds,  and 
various  legal  groups. 

In  response  to  criticism  from  lawyers  that  LSC  programs  take  billings  away  from  the 
private  bar,  the  LSC  statute  bars  the  use  of  legal  aid  in  fees-generating  litigation.  This 
contrasts  to  English,  Australian,  and  some  Canadian  models,  which  rely  on  costs  and  damages 

366 

for  a  portion  of  their  funding. 

(iv)  Eligibility 

Local  field  offices  apply  a  high  means  test  to  applicants,  such  that  legal  aid  is  generally 
only  for  the  extremely  poor.  The  offices  examine  both  income  and  capital,  but  also  consider 
rent,  fixed  costs,  medical  costs,  and  other  factors  that  would  hinder  payment  for  legal  services. 
The  income  test  is  closely  tied  to  the  Federal  Property  Income  Guideline,  and  establishes  a 

367 

maximum  of  eligibility  at  125  percent  of  the  national  poverty  level. 

(v)  Delivery  Models 

The  clinic  is  the  dominant  model  for  delivery  of  civil  legal  aid.  The  LSC  and  other  bodies 
fund  a  wide  variety  of  delivery  models,  described  above. 

(e)  State-by-State  Profiles 

This  paper  will  focus  on  several  discrete  systems  and  states  in  order  to  give  a 
representative  sample  of  the  U.S.  legal  aid  system.  States  whose  size,  sophistication,  and  other 
attributes  resemble  those  of  Ontario  have  been  chosen.  As  one  author  has  noted,  the  number  of 
U.S.  schemes  is  in  inverse  proportion  to  the  statistics  kept  on  them.  At  times,  therefore,  this 
survey  will  of  necessity  be  impressionistic  rather  than  precise.  The  following  profiles  will 


See,  e.g.,  Carl  Horowitz,  “Activism  of  Legal  Services  Corp.”,  Investor's  Business  Daily  (July  24,  1995). 

Marianne  Wilder  Young,  “English  and  American  Legal  Aid”,  [1991]  Cornell  Intern.  L.J.  379  at  398;  Elsa 
Brenner,  “Cuts  in  Aid  are  a  Worry  for  Legal  Services”,  New  York  Times  (November  12,1995)  at  13WC. 
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Young,  supra,  note  365,  at  395. 
Ibid.,  at  396. 

Goriely,  supra,  note  1 7 1 ,  at  3 1 . 
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focus  on  salient  features  and  recent  developments  in  the  states.  A  detailed  outline  of  the  many 
programs  in  existence  in  each  state  is  beyond  the  scope  of  this  paper;  where  gaps  exist,  readers 
are  referred  to  the  general  descriptions  of  civil  and  criminal  legal  aid  above. 


(f)  California  {Cal. [Government]  Code  Sec.  15400  et  seq .:  re.  Statewide  Public 

Defender) 


(i)  Governance 

Counties  run  individual  public  defender  systems  for  criminal  trial  work;  appellate  work  is 

369 

organized  and  funded  by  the  executive  branch  of  the  state. 

(if)  Coverage 

For  criminal,  see  above.  While  California  has  a  patchwork  of  various  clinics  and  agencies 
providing  civil  legal  aid,  a  recent  report  stated  that  only  one-quarter  of  indigent  Californians 
with  a  civil  problem  receive  full  or  partial  legal  aid  assistance.3  0 


(iii)  Financing 

a.  Civil 

The  estimated  1997  LSC  grant  for  23  civil  service  areas,  representing  a  poverty 
population  of  3,403,000  will  be  $25, 889, 000. 371  Nine  percent  of  its  civil  funding  was  from  the 
state.  In  1986  California  had  the  tenth  most  expensive  legal  aid  cost  per  case  at  $284. 

b.  Criminal 

California  receives  its  criminal  trial  funding  from  both  the  state  and  counties,  and  its 
appellate  funding  entirely  from  the  state.  The  state  has  a  mandatory  trust  fund  contribution 
system.  Cutbacks  in  1992  forced  the  State  Public  Defender  to  close  its  Los  Angeles  office,  and 

373 

leave  coverage  up  to  the  county. 

(iv)  Eligibility 

Eligibility  differs  by  jurisdiction  and  program. 


369 

370 

371 


372 

373 


Spangenberg,  supra,  note  328,  at  41  and  46. 

Henry  Weinstein,  “State  Chief  Justice  Urges  Lawyers  to  Give  More  Free  Services  to  Poor”,  Los  Angeles  Times 
(October  20,  1996)  at  A3. 

1997  Guide:  Legal  Services  Corporation  (Washington,  D.C:  Legal  Services  Corporation,  1996)  [hereinafter  1997 
Guide ]  App.  A:  Basic  Field  Areas  at  3-5.  The  author  would  like  to  thank  Ms.  Dorothy  Lohmann,  of  the  Legal 
Services  Corporation  for  her  assistance. 

Spangenberg,  supra,  note  328,  at  42 

Addie  Hailstorks  et  al. ,  Statewide  Defender  Programs:  The  Lay  of  the  Land ,  (Washington,  D.C.:  National  Legal 
Aid  &  Defender  Association  (1992)  at  15.  The  author  would  like  to  thank  Robert  Burke  of  the  National  Legal  Aid 
and  Defender  Association  for  this  material. 
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(v)  Delivery  Models  (For  civil,  see  “Delivery  Models”,  above) 

a.  Criminal 

California  uses  a  public  defender  model  for  criminal  matters.  No  counties  used  the 
judicare  model.374  San  Francisco  contracts  out  to  private  attorneys  in  case  of  conflicts.375 

b.  Pro  Bono 

In  1995,  17  percent  of  all  attorneys  participated  in  organized  pro  bono  programs, 

376 

dedicating  an  average  of  24.24  hours  to  49,720  total  matters. 

(g)  Illinois  (III.  Rev.  Stat.  ch.  38,  Sec.  208-10  et  seq.\  re.  Statewide  Public 
Defender) 

(i)  Governance 

377 

The  judicial  branch  of  the  state  government  ultimately  oversees  the  program.  Each 
county  with  a  population  of  over  35,000  must  maintain  a  public  defender  program.  There  is  no 
state  oversight  at  the  trial  level.  Counties  run  individual  public  defender  systems  for  criminal 

379 

trial  work.  The  state  runs  appellate  work*  with  the  exception  of  Cook  County,  (which 

380 

includes  Chicago),  which  sends  its  appellate  work  to  the  state  only  in  case  of  conflict. 

(ii)  Coverage 

Differs  by  jurisdiction  and  program.  The  state  government  has  a  fiscal  as  well  as  social 
interest  in  keeping  people  off  state  welfare  rolls  and  out  of  state  housing  projects.  It  thus 
contracts  with  various  legal  assistance  programs  to  represent  people  in  unemployment 
insurance  appeals  and  eviction  defence  cases.  A  1989  state  wide  survey  revealed  that  80 
percent  of  the  civil  legal  needs  of  the  poor  go  unmet;  this  was  blamed  on  funding  cuts  to  the 
LSC.382 
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375 

376 

377 

378 

379 

380 

381 


Bureau  of  Justice  Statistics  Bulletin  1988,  in  Goriely,  supra,  note  171,  at  38.  Goriely  cautions  against  these  rough 
figures,  however. 

Klein  and  Spangenberg,  supra,  note  322,  at  16. 

Directory  of  Pro  Bono  Programs ,  supra,  note  339. 

Hailstorks,  supra,  note  373,  at  20. 

Spangenberg,  supra,  note  328,  at  40. 

Ibid.,  at  41  and  46. 

Hailstorks,  supra,  note  373,  at  1 1 . 

Lonnie  A.  Powers,  “Creative  and  Innovative  Funding  for  Legal  Services  to  Poor  and  Moderate  Income  Persons”, 
in  Lardent,  supra,  note  324,  549  at  556. 
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California  State  Bar  Office  of  Professional  Standards,  Report  of  the  State  Bar  of  California  Commission  on  Legal 
Technicians  (1990),  cited  in  Munro,  supra,  note  323,  at  215. 
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(iii)  Financing  (See  “(i)  Governance”  above) 

Projected  LSC  grants  for  1997  will  be  $10,031,000,  servicing  a  poverty  population  of 

383 

approximately  1,532,900.  In  late  1995  the  state  considered  increasing  its  civil  claims  filing 
fee  from  $220  to  $232.  This  increase  was  expected  to  add  another  $2  million  to  state  legal  aid 

384 

programs. 

385 

The  counties  are  entirely  responsible  for  criminal  trial  legal  aid.'  The  state  and  the 

386 

counties  fund  appellate  criminal  legal  aid.  The  state  has  a  mandatory  trust  fund  contribution 
system. 

(iv)  Eligibility 

Eligibility  differs  by  jurisdiction  and  program. 

(v)  Delivery  Models  (For  civil,  see  “Delivery  Models”,  above) 

a.  Criminal 

In  1986  Illinois  had  the  sixth  lowest  cost  per  case,  at  $118.  It  was  13  percent  state  funded. 

387 

Twenty-seven  percent  of  its  counties  used  the  judicare  model. 

b.  Civil 

Chicago  has  some  25  clinics,  providing  service  to  a  wide  variety  of  clients  for  a  wide 
variety  of  services.  Most  focus  on  extremely  low-income  individuals. 

c.  Pro  Bono 

In  1995,  8.9  percent  of  all  attorneys  participated  in  organized  pro  bono  programs, 
dedicating  an  average  of  12.27  hours  to  21,008  total  matters. 

(h)  MICHIGAN  (Mich.  Comp.  Laws  Sec.  780.716  et  seq.:  re.  Statewide  Public 
Defender) 

(i)  Governance 

Counties  run  individual  public  defender  systems  for  criminal  trial  work;  only  appellate 
work  is  organized  by  the  state  under  a  judicially  appointed  commission.389 

(ii)  Coverage 

Coverage  differs  by  jurisdiction  and  program. 
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1997  Guide ,  supra ,  note  371,  at  8-9. 

“County’s  filing  fees  top  nation;  boost  sought  to  fund  legal  aid”,  Chicago  Daily  Law  Bulletin ,  (December  26, 
1995)  at  1. 

Spangenberg,  supra,  note  328,  at  42. 

Ibid.,  at  46. 

Bureau  of  Justice  Statistics  Bulletin  1988,  in  Goriely,  supra,  note  171,  at  38.  Goriely  cautions  against  these  rough 
figures,  however. 
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Directory  of  Pro  Bono  Programs,  supra,  note  339. 
Spangenberg,  supra,  note  328,  at  41  and  46. 
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(iii)  Financing 

a.  Civil 

Projected  LSC  grants  for  1997  will  be  $8,707,600,  servicing  a  poverty  population  of 

390 

approximately  1,129,200  in  11  service  areas. 

b.  Criminal 

39 1 

The  counties  are  entirely  responsible  for  criminal  trial  legal  aid/  The  state  provides  only 
appellate  funding. 

c.  Trust  Funds 

The  Michigan  State  Bar  Association  also  runs  several  programs.  These  include  a 
mandatory  IOLTA  (Interest  on  Lawyers  Trust  Accounts)  system,  which  in  1994  contributed 
$750,000  to  legal  services  providers  giving  counsel  to  82,700  individuals  and  families  that 

392 

year. 

(iv)  Eligibility 

Eligibility  differs  by  jurisdiction  and  program. 

(v)  Delivery  Models  (For  Civil,  see  “Delivery  Models”,  above) 

a.  Criminal 

In  1986  Michigan  had  the  eighth  highest  cost  per  case,  at  $316.  It  was  7  percent  state 

393 

funded.  Fifty-five  percent  of  its  counties  used  the  judicare  assigned  counsel  model. 

b.  Pro  Bono 

Following  the  budget  cuts  to  legal  aid,  the  State  Bar  of  Michigan’s  Pro  Bono  Involvement 

394 

Committee  is  seeking  more  direct  involvement  by  law  firms  in  delivery  of  pro  bono  work. 
They  also  administer  a  pro  bono  honour  roll  and  formulate  pro  bono  firm  policies.  '  In  1995, 
7.8  percent  of  all  attorneys  participated  in  organized  pro  bono  programs,  dedicating  an  average 
of  36  hours  to  2, 1 1 1  total  matters/ 


1997  Guide ,  supra ,  note  371,  at  8-9. 

391 

Spangenberg,  supra,  note  328,  at  42. 

392 

“Pro  Bono  Task  Force  created”,  Michigan  Lawyers  Weekly  (December  18,  1995)  at  1. 

393 

Bureau  of  Justice  Statistics  Bulletin  1988,  in  Goriely,  supra,  note  171,  at  38.  Goriely  cautions  against  these  rough 
figures,  however. 
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Chris  Parks,  “Pro  Bono  advocates  seek  help  on  ‘impact’  cases”,  Detroit  Legal  News  (October  1 1,  1996). 
Supra,  note  392. 

Directory  of  Pro  Bono  Programs ,  supra,  note  339. 


1145 


(i)  New  York 

(i)  Governance 

397 

Counties  run  individual  public  defender  systems  for  criminal  trial  and  appellate  work. 
There  is  no  governance  of  civil  law  at  the  state  level,  as  individual  clinics  and  programs 
receive  LSC  funding. 

(ii)  Coverage 

Coverage  differs  by  jurisdiction  and  program.  Like  Illinois,  New  York  realizes  the 
advantage  of  keeping  people  off  state  welfare  rolls  and  out  of  state  housing  projects,  and  thus 
contracts  with  various  legal  assistance  programs  to  represent  people  in  unemployment 
insurance  appeals  and  eviction  defence  cases.  A  1987  study  showed  that  only  14  percent  of 
indigent  persons  had  their  civil  legal  aid  need  met.399 

(iii)  Financing 

a.  Civil 

Projected  LSC  grants  for  1997  will  be  $17,341,900,  servicing  a  poverty  population  of 
approximately  2,248,500  in  17  service  areas.400 

b.  Criminal 

New  York  receives  its  criminal  funding  from  both  the  state  and  counties.401  The  state 
provides  limited  funding  for  special  programs  such  as  the  Major  Offence,  State  Felony, 
Emergency  Felony,  Violent  Offence,  and  Special  Narcotics  Programs.402  The  counties  provide 
day-to-day  expenses  at  trial  and  appellate  levels.  The  counties  are  responsible  for  all  appellate 
funding.  The  state  has  a  mandatory  trust  fund  contribution  system. 

(iv)  Eligibility 

Eligibility  differs  by  jurisdiction  and  program. 

(v)  Delivery  Models 
a.  Pro  Bono 

In  1995,  13.3  percent  of  all  attorneys  participated  in  organized  pro  bono  programs, 
dedicating  an  average  of  11.09  hours  to  12,060  total  matters.403 
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Spangenberg,  supra ,  note  328,  at  41  and  46. 
Powers  supra ,  note  381,  at  556. 

Munro,  supra ,  note  323,  at  215. 

1997  Guide ,  supra,  note  371,  at  19-20. 
Spangenberg,  supra ,  note  328,  at  42. 

Klein  and  Spangenberg,  supra ,  note  322.  at  16. 
Directory  of  Pro  Bono  Programs,  supra ,  note  339. 


403 


1146 


b.  Criminal  Legal  Aid  in  New  York  City — Staff  to  Contracts 

The  Legal  Aid  Association  of  New  York  City  currently  receives  $60  million  from  the 
city  to  defend  indigent  poor.  Last  year  their  928  lawyers  processed  218,752  cases.  Under  a 
recent  1997  negotiation,  legal  aid  lawyers  with  one  year  experience  receive  $34,000 
(compared  to  $33,250  for  a  district  attorney)  while  senior  lawyers  receive  $70,000  (compared 
to  $70,350  for  a  district  attorney).404  Other  cases  are  covered  by  lawyers  appointed  by  the 
court.  Until  recently,  the  Legal  Aid  Association  enjoyed  a  quasi-monopoly  over  legal  aid, 
operating  under  a  contract  with  the  city.  After  a  legal  aid  strike  in  1994,  the  new  Republican 
mayor  moved  to  a  more  diversified  and  contract-based  system.  In  1996  Mayor  Gulliani 
attempted  to  cut  20  percent  of  the  caseload,  representing  some  50,000  criminal  defendants,  of 
the  Legal  Aid  Association.  The  plan  was  stymied  as  there  were  not  enough  qualified  city  legal 
organizations  to  take  over.405  Despite  this  drawback,  the  city  awarded  three  contract  worth 
$16.3  million  for  outside  lawyers  to  take  20,200  cases.  These  were  awarded  based  on  sealed 
bids  tendered  to  the  city.  In  response,  the  Legal  Aid  Association  has  sued  the  city.  Proponents 
of  outside  contracting  argue  that  some  private  legal  aid  groups  boast  a  higher  success  rate  in 
court,  at  cheaper  prices.40 

(j)  Washington  State  (Wash.  Rev.  Code ,  Sec.  29-21-1  et  seq. :  re.  Statewide  Public 

Defender) 

(I)  Governance 

There  are  39  different  county  schemes.  A  private,  non-profit  appellate  public  defender 
covers  the  state’s  seven  most  populous  counties;  an  assigned  counsel  program  covers  appeals 
for  the  other  counties.407 

(II)  Coverage 

Coverage  differs  by  jurisdiction  and  program. 

(III)  Financing 
a.  Civil 

Projected  LSC  grants  for  1997  will  be  $3,418,313,  servicing  a  poverty  population  of 
443,304  in  one  service  area.408  As  with  all  of  the  states  surveyed,  lawyers  must  pay  trust  fund 
interest  to  the  central  legal  aid  agency.  Since  1992,  $22  of  the  $110  fee  paid  by  all  persons 
filing  a  civil  suits  goes  to  fund  legal  aid  in  family  law,  public  housing,  public  assistance,  and 
unemployment  compensation.  A  state  law  also  allows  some  counties  to  opt  by  referendum  to 
increase  their  local  sales  tax  by  one-tenth  for  local  criminal  justice  services.409 
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Daniel  Wise,  “Legal  Aid  Staff  in  Certain  Years  wins  Pay  Raises”,  New  York  Times  (February  3,  1997)  at  1. 
Joel  Siegal,  “Ruby  Bid  to  Limit  Legal  Aid  Cut  Back”,  Daily  News  (New  York)  (April  10,  1996). 

Charles  Millard,  “Break  Up  the  Legal  Aid  Monopoly”,  New  York  Times  (November  17,  1995)  at  A31. 
Hailstorks,  supra ,  note  373,  at  1 1. 

1997  Guide,  supra,  note  371,  at  30. 

Klein  and  Spangenberg,  supra,  note  322,  at  16. 
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b.  Criminal 

The  counties  are  entirely  responsible  for  criminal  legal  aid.410  The  state  funds  all  appellate 
level  legal  aid. 

(iv)  Eligibility 

Eligibility  differs  by  jurisdiction  and  program. 

(v)  Delivery  Models  (For  Civil,  see  “Delivery  Models”,  above) 

a.  Criminal — Contract  Model 

Most  counties  in  Washington  State  have  by  now  replaced  their  public  defender  models 
with  a  contract  model.411  There  has  been  wide  variety  in  the  contracts  employed.  Some  studies 
criticize  awarding  of  contracts  at  the  local  level  as  too  insular  and  dependent  on  contracts.412 

b.  Civil 

Following  a  drop  in  their  LSC  grants  from  $6.2  million  to  $4  million  in  1995, 
Washington’s  three  legal  aid  programs  merged  together  to  save  administrative  costs.413  The 
new  group,  called  Columbia  Legal  Services,  now  refuses  to  accept  LSC  funding  because  of 
new  legal  restrictions  placed  upon  LSC-funded  agencies.  The  group  has  set  up  a  second, 
independent  program,  the  Northwest  Justice  Project  in  order  to  collect  funding.  More  than 
20,000  low-income  people  receive  some  direct  legal  aid. 

c.  Pro  Bono 

There  are  also  23  private  bar  volunteer  attorney  programs  funded  by  the  Legal  Foundation 
of  Washington  (funded  itself  entirely  by  IOLTA),  and  the  Legal  Services  Programs  of 
Washington.414  In  1995,  14.5  percent  of  all  attorneys  participated  in  organized  pro  bono 
programs,  dedicating  an  average  of  9.64  hours  to  4,279  total  matters.415 
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Spangenberg,  supra,  note  328,  at  42. 

American  Bar  Association,  supra,  note  336,  at  45. 

Goriely,  supra,  note  171,  at  43. 

Naftalai  Bendavid,  “LSC  Cuts  Hit  Home,  Nationwide”,  Legal  Times  (February  5,  1996)  at  1 . 
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TABLES 


Unless  otherwise  noted,  statistics  can  be  found  in  relevant  section  of  Appendix 

Once  again,  given  the  state  of  flux  in  legal  aid,  and  the  difference  between  policy  and 
practice,  these  tables  should  be  seen  as  impressionistic  rather  than  authoritative. 

Exchange  Rates  as  of  15  March  1997 

Australian  dollar  $1.09  English  pound  $2.19 

New  Zealand  dollar  $0.95  US  Dollar  $1.36 


General  Comparisons:  Table  I 


L. A. Cost  p.c. 
(Canadian  $s) 

Population 

Area  (sq.km) 

Pop.  Density 
(per  sq.km)  i 

Ontario 

(1993-94)  $29.74 

10.00m 

1.068m 

9.4 

B.C. 

$25.22 

3.40m 

.947m 

3.6 

Alberta 

$11.38 

2.60m 

.661m 

3.9 

Sask. 

$7.91 

1.00m 

.652m 

1.5 

Man. 

$13.53 

1.10m 

.649m 

1.7 

Quebec 

$15.73 

6.80m 

1.541m 

4.4 

N.B. 

$4.46 

.74m 

.073m 

10.1 

N.S. 

$11.38 

.89m 

.055m 

16.2 

PEI 

$4.31 

,13m 

.006m 

21.7 

Nfld. 

$9.49 

.57m 

.406m 

1.4 

Yukon 

$33.75 

.02m 

.483m 

.4 

NWT 

$66.45 

.05m 

3.426m 

.0 

NSW 

(1992-93)  $14.64 

6. 10m 

.801m 

7.6 

Victoria 

*$17.57 

4.50m 

.227m 

19.8 

QL 

$12.62 

3.20m 

1.727m 

1.9 

S.Aust 

$12.74 

1.40m 

.984m 

1.4 

W.Aust 

$13.29 

1.70m 

2.525m 

.7 

Tasman 

$16.89 

.47m 

.067m 

.5 

N.Terr. 

$21.91 

.17m 

1 .346m 

.2 

ACT 

$18.61 

.30m 

.002m 

150.0 

N.Z. 

$15.2 

3.54m 

,271m 

13.1 

England 

$66.5 

51.00m 

.165m 

309.1 

Calif. 

n/a 

31.60m 

.41 1m 

76.8 

Illinois 

n/a 

11.80m 

.145m 

81.4 

Mich 

n/a 

9.50m 

.151m 

62.9 

N.Y. 

n/a 

18.10m 

.127m 

142.5 

Wash. 

n/a 

5.40m 

.  176m 

30.7 

*  Australian  figures  based  on  Fleming:  see  under  Australia:  Financing 
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General  Comparisons:  Table  II 


Direct  Legal 
Expenditures 

Cost  per  Case 

Direct  Legal 
Expenditures 

Approved 
Application 
Rates/ 1000  pop 

Total  Legal 
Spending 

Crim 

% 

Civ 

% 

Crim 

Civ 

Staff 

% 

Privat 

% 

Crim 

Civ 

Legal 

% 

Admin 

% 

Ontario 

43 

57 

1058 

1033 

12 

88 

10 

13 

90 

10 

B.C. 

46 

54 

997 

1637 

15 

85 

12 

9 

92 

8 

Alberta 

70 

30 

691 

948 

3 

97 

10 

3 

89 

11 

Sask. 

65 

35 

325 

439 

93 

7 

16 

6 

93 

7 

Man. 

53 

47 

455 

564 

35 

65 

13 

10 

89 

11 

Quebec 

35 

65 

300 

400 

55 

45 

17 

24 

92 

8 

N.B. 

57 

13 

1172 

3008 

0 

100 

3 

0 

87 

13 

N.S. 

51 

49 

520 

543 

75 

25 

11 

10 

94 

6 

PEI 

55 

45 

228 

3275 

83 

17 

9 

1 

100 

0 

Nfld. 

55 

45 

360 

865 

82 

18 

11 

5 

100 

0 

Yukon 

77 

23 

*978 

n/a 

n/a 

n/a 

35 

21 

84 

16 

NWT 

n/a 

n/a 

*572 

n/a 

n/a 

n/a 

35 

25 

37 

*8 

NSW 

66 

❖34 

n/a 

n/a 

43.3 

56.7 

n/a 

n/a 

n/a 

n/a 

Victoria 

66 

❖34 

n/a 

n/a 

35.3 

64.7 

n/a 

n/a 

n/a 

n/a 

QL 

66 

❖34 

n/a 

n/a 

45.2 

54.8 

n/a 

n/a 

n/a 

n/a 

S.Aust 

66 

❖  34 

n/a 

n/a 

49.6 

50.4 

n/a 

n/a 

n/a 

n/a 

W.Aust 

66 

❖  34 

n/a 

n/a 

46.3 

53.7 

n/a 

n/a 

n/a 

n/a 

Tasman 

66 

❖34 

n/a 

n/a 

42.8 

57.2 

n/a 

n/a 

n/a 

n/a 

N.Terr. 

66 

❖34 

n/a 

n/a 

75.2 

24.8 

n/a 

n/a 

n/a 

n/a 

ACT 

66 

❖34 

n/a 

n/a 

61.0 

39.0 

n/a 

n/a 

n/a 

n/a 

N.Z. 

43% 

57% 

n/a 

n/a 

<10 

most 

n/a 

n/a 

90 

10 

England 

n/a 

n/a 

*639 

n/a 

<10 

most 

n/a 

n/a 

n/a 

n/a 

Calif. 

n/a 

n/a 

*469 

n/a 

most 

some 

n/a 

n/a 

n/a 

n/a 

Illinois 

n/a 

n/a 

*215 

n/a 

most 

some 

n/a 

n/a 

n/a 

n/a 

Mich 

n/a 

n/a 

*522 

n/a 

most 

some 

n/a 

n/a 

n/a 

n/a 

N.Y. 

n/a 

n/a 

*403 

n/a 

most 

some 

n/a 

n/a 

n/a 

n/a 

Wash. 

n/a 

n/a 

*345 

n/a 

some 

most 

n/a 

n/a 

n/a 

n/a 

*  the  remaining  NWT  funds  go  to  the  independent  clinics. 

*  1986;  from  Easton,  Brantingham  and  Brantingham,  supra,  note  3,  at  29. 

*  Fleming,  supra,  note  152,  at  197;  Statistics  are  for  all  of  Australia,  but  should  represent  a  rough  figure  for 
each  jurisdiction,  given  the  relative  homogeneity. 

Overall  table  based  on  Monaghan  and  Zemans,  supra,  note  1,  “OLAP  in  Context”  chapter. 
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(a)  Governance 


Direct 

cLaw 

Society 

Independ. 

Body 

Courts 

Enabling  Legislation 

Out 

@ 

Legal  Aid  Act,  R.S.O.  1990,  c.  L9 

B.C. 

• 

Legal  Services  Society  Act,  R.S.B.C.  1979, 
c.  227 

Alta 

• 

Legal  Profession  Act,  R.S.A.  1990,  c.  L-9.1 

Sask 

• 

Legal  Aid  Act,  R.S.S.  1983,  c.  C-20;  Legal  Aid 
Amendment  Act,  R.S.S.  1989,  c.  L-9.1 

Man. 

• 

Legal  Aid  Services  Society  of  Manitoba  Act, 
R.S.M.  1987,  c.  L.105 

Que 

« 

Legal  Services  Act,  R.S.Q.,  c.  A-14 

N.B. 

• 

Legal  Aid  Act,  R.N.B.  1971,  c.  11;  amended 

S. N.B.  1973,  c.  54;  1974,  c.  25 

N.S. 

• 

Legal  Aid  Act,  R.N.S.  1989,  c.  252 

P.E.I 

• 

no  legislation 

Nfld. 

• 

Legal  Aid  Act,  R.S.N.  1990,  c.  L.-ll 

Yuk 

• 

Legal  Services  Society  Act,  R.S.Y.  1986,  c.  101 

NWT 

• 

Legal  Services  Act,  R.S.N.W.T.  1988,  c.  L-4 

AUST 

• 

Commonwealth  Legal  Aid  Commission  Act 

1977;  Commonwealth  Legal  Aid  Commission 
Amendment  Act  1981 

NSW 

• 

Legal  Aid  Commission  Act  1979 

Vic 

• 

Legal  Aid  Commission  Act  1978 

QL 

• 

Legal  Aid  Act  1978 

S.A 

• 

Legal  Aid  Services  Commission  Act  1977 

W.A 

• 

Legal  Aid  Commission  Act  1976 

Tas 

• 

Legal  Aid  Commission  Act  1990 

ACT 

e 

Legal  Aid  Ordinance  1977 

N.T. 

• 

Legal  Aid  Act  1990 

N.Z. 

• 

Legal  Services  Act  1991,  No.  71 

Eng 

• 

« 

Legal  Aid  Act,  1988  c.  34. 

USA 

Fed  Crim 

Criminal  Justice  Act,  18  USC  §3006A 

USA 

Fed  Crim 

Legal  Services  Corporation  Act  of  1974,  42 

USC  2996 

Calif. 

App 

Crim 

Fed  Crim 

Cal. [Government]  Code  Sec.  15400  et  seq .:  re. 
Statewide  Public  Defender 

Ill. 

App 

Crim 

Fed  Crim 

111.  Rev.Stat.  ch.38,  Sec. 208-10  et  seq.  :  re. 
Statewide  Public  Defender 

Mich. 

App 

Crim 

Fed  Crim 

Mich. Comp. Laws  Sec.  780.716  et  seq.:  re. 
Statewide  Public  Defender 

N.Y. 

Fed  Crim 

Wash. 

Fed  Crim 

Wash.  Rev.  Code  Sec. 29-21-1  et  seq.  :  re. 
Statewide  Public  Defender 
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(b)  Coverage 

Note  that  these  graphs  are  very  rough  approximations  of  services  offered,  given  rapidly  changing  policies  and  wide 
discretion.  Very  few  jurisdictions  expressly  rule  out  certain  kinds  of  coverage,  and  most  have  provisions  for  providing 
legal  aid  in  non-criminal  matters  in  special  circumstances  such  as  physical,  mental  or  linguistic  disability. 

Y  =  wide  range  of  services  offered 
s  =  may  be  offered  in  special  circumstances 

•  =  service  nominally  offered,  but  rarely  accepted  for  legal  aid 

*  =  may  be  offered,  depending  on  area,  as  service  is  offered  through  clinics, 
violence  =  little  family  law  service  except  where  there  is  a  threat  of  violence. 

(i)  Coverage:  Criminal 


CRIMINAL 

%  charges 

Incarceration 

Summary 

Traffic 

Y.A. 

Bail 

Duty  Counsel 

Ontario 

27% 

Y 

Y® 

® 

Y 

s 

Y 

B.C. 

32% 

Y 

Y® 

• 

Y 

* 

Y 

Alberta 

21% 

Y 

Y® 

® 

Y 

* 

Y 

Sask. 

28% 

Y 

Y® 

• 

Y 

* 

Y 

Man. 

29% 

Y 

Y® 

« 

Y 

* 

Y 

Quebec 

ex:  60% 

Y 

Y® 

• 

Y 

* 

Y 

N.B. 

10% 

Y 

Y® 

• 

Y 

* 

Y 

N.S. 

32% 

Y 

Y® 

• 

Y 

* 

Y 

P.E.I. 

48% 

Y 

Y® 

• 

Y 

* 

Y 

Nfld. 

37% 

Y 

s 

• 

Y 

s 

Y 

Yukon 

42% 

Y 

Y® 

• 

Y 

* 

Y 

NWT 

42% 

Y 

Y® 

• 

Y 

* 

Y 

NSW 

most 

Y 

Y 

serious 

Y 

s 

Y 

Victoria 

most 

Y 

Y 

serious 

Y 

s 

Y 

QL 

most 

Y 

Y 

serious 

Y 

s 

Y 

S.  Aust 

most 

Y 

Y 

serious 

Y 

s 

Y 

W.  Aust 

most 

Y 

Y 

serious 

Y 

s 

Y 

Tasman 

most 

Y 

Y 

serious 

Y 

s 

Y 

N.  Terr. 

most 

Y 

Y 

serious 

Y 

s 

Y 

ACT 

most 

Y 

Y 

serious 

Y 

s 

Y 

N.Z. 

most 

Y 

Y 

Y 

Y 

Y* 

Y 

England 

most 

Y 

Y 

Y 

Y 

Y* 

Y 

Calif. 

all 

Y 

Y® 

Y 

Y 

Y* 

Y* 

Illinois 

all 

Y 

Y® 

Y 

Y 

Y* 

Y* 

Mich 

all 

Y 

Y® 

Y 

Y 

Y* 

Y* 

N.Y. 

all 

Y 

Y® 

Y 

Y 

Y* 

Y* 

Wash. 

all 

Y 

Y® 

Y 

Y 

Y* 

Y* 
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(II)  Coverage:  Civil 


CIVIL 

FAM 

MV 

L&T 

Per.  Injury 

Prop 

Small  Claim 

Duty  Counsel 

Other 

Ontario 

Y 

s 

s 

no 

s 

no 

18% 

s 

B.C. 

Part 

s 

Part 

Part 

s 

s 

9% 

s 

Alberta 

violence 

• 

« 

• 

© 

• 

1% 

• 

Sask. 

Y 

• 

« 

• 

• 

• 

5% 

• 

Man. 

Y 

Part 

Y 

Part 

Part 

• 

Y 

s 

Quebec 

Y 

s 

s 

s 

s 

s 

s 

s 

N.B. 

violence 

no 

no 

no 

no 

no 

no 

no 

N.S. 

Part 

• 

* 

» 

• 

• 

• 

• 

P.E.I. 

violence 

no 

no 

no 

no 

no 

no 

no 

Nfld. 

Part 

s 

s 

s 

s 

s 

s 

s 

Yukon 

Part 

no 

no 

no 

no 

no 

no 

no 

NWT 

Part 

s 

s 

s 

s 

no 

s 

s 

NSW 

Y 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Victoria 

Y 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

QL 

Y 

Y* 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

S.  Aust. 

Y 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

W.  Aust. 

Y 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Tasman 

Y 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

N.  Terr. 

Y 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

Y* 

ACT 

Y 

Y* 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

N.Z. 

Y 

Y 

Y 

Y 

s 

s 

s 

s 

England 

Y 

s 

s 

s 

s 

s 

s 

s 

Calif. 

Y 

DEPENDS  ON  JURIS! 

DICTIOl 

V:  MOST  SERVICES  AVAILABLE, 

Illinois 

Y 

IN  VARYING  FORMS 

Michigan 

Y 

FOR  THE  EXTREMELY  POOR  IN  URBAN  CENTRES 

N.Y. 

Y 

MANY  DELIVERED  THROUGH  LSC-FUNDED  CLINICS 

Wash. 

Y 

Column  headings  in  full,  from  left  to  right:  Family,  Motor  Vehicle,  Landlord-Tenant,  Personal  Injury,  Property 
Claims,  Small  Claims,  Duty  Counsel,  Other 
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(iii)  Coverage:  Tribunals 


ADMINISTRATIVE  TRIBUNALS 

Imm 

Ref 

Mental 

Coroner 

WC 

Employ 

Welfare 

Hum  Rights 

Housing 

Ontario 

Part 

Part 

Part 

Part 

Part 

Part 

Part 

B.C. 

Part 

Part 

no 

no 

no 

no 

no 

s 

no 

Alberta 

no 

no 

no 

no 

no 

no 

no 

no 

no 

Sask. 

no 

no 

no 

• 

• 

© 

• 

Man. 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Quebec 

s:  will  no  longer  cover  first  appearances  before  tri 

)unals 

N.B. 

no 

no 

no 

no 

no 

no 

no 

no 

no 

N.S. 

s 

s 

s 

s 

s 

s 

s 

s 

s 

P.E.I. 

no 

no 

no 

no 

no 

no 

no 

no 

no 

Nfld. 

no 

s 

s 

s 

s 

Yukon 

Y 

no 

no 

no 

no 

no 

no 

NWT 

s 

s 

NSW 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

Victoria 

y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

QL 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

S.  Aust. 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

W.  Aust. 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

Tasman 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

N.  Terr. 

Y* 

Y* 

Y* 

no 

Y* 

Y* 

Y* 

Y* 

Y* 

ACT 

Y* 

Y* 

Y* 

no 

Y* 

no 

Y* 

Y* 

Y* 

N.Z. 

Y 

s 

s 

s 

Y 

Y 

Y 

Y 

Y 

England 

no 

no 

Y 

no 

no 

Part 

Part 

Part 

Part 

Calif. 

D 

EPENDS  ON  JURISDICTION:  MOST  SERVICES  AVAILABLE, 

Illinois 

IN  VARYING  FORMS  FOR  THE  EXTREMELY  POOR  IN  URBAN  CENTRES 

Michigan 

MANY  DELIVERED  THROUGH  LSC-FUNDED  CLINICS,  BUT  STATES  AND 

N.Y. 

COUNTIES  OFTEN  COVER  THESE  SERVICES 

Wash. 

Column  headings  in  full,  from  left  to  right:  Immigration,  Refugee,  Mental  Committals  and  other  Tribunals, 
Coroners’  Inquests,  Workers’  Compensation,  Employment  Disputes  or  Unemployment  Benefits,  Welfare  and 
Social  Security,  Human  Rights  Tribunals,  Housing  Services 
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(c)  Financing 


Governments 

Bar 

Client  Contributions 

Fed 

State/ 

Prov 

Mun/ 

Cnty 

Law 

Soc 

Trust 

funds 

Total 

Client 

Applic 

Fees 

Contrib 

Awards 

Liens 

Ontario 

21% 

65% 

- 

2% 

4% 

7% 

Y 

Y 

Y 

Y 

B.C. 

24% 

65% 

- 

Y 

4% 

Y 

Y 

Y 

Alberta 

21% 

65% 

- 

Y 

4% 

10% 

Y 

Y 

Y 

Y 

Sask. 

30% 

70% 

- 

n 

n 

n 

n 

n 

n 

Man. 

30% 

57% 

- 

8% 

Y 

5% 

Y 

Y 

Y 

Quebec 

40% 

60% 

- 

n 

n 

n 

n 

n 

N.B. 

50% 

50% 

- 

n 

Y 

Y 

Y 

Y 

N.S. 

55% 

45% 

- 

n 

n 

n 

n 

n 

n 

P.E.I. 

37% 

63% 

- 

n 

n 

Y 

Nfld. 

56% 

42% 

- 

Y 

Y 

Y 

Yukon 

34% 

65% 

- 

n 

n 

n 

Y 

NWT 

35% 

65% 

- 

n 

n 

n 

Y 

NSW 

44% 

22% 

- 

15% 

16% 

Y 

Y 

Y 

Y 

Victoria 

43% 

35% 

- 

n 

22% 

Y 

Y 

Y 

Y 

QL 

47% 

18% 

- 

12% 

24% 

Y 

Y 

Y 

Y 

S.  Aust 

56% 

15% 

- 

17% 

13% 

Y 

Y 

Y 

Y 

W.  Aust 

52% 

34% 

- 

2% 

12% 

Y 

Y 

Y 

Y 

Tas. 

68% 

25% 

- 

n 

7% 

Y 

Y 

Y 

Y 

ACT 

43% 

22% 

- 

10% 

23% 

Y 

Y 

Y 

Y 

N.T. 

63% 

15% 

- 

6% 

16% 

Y 

Y 

Y 

Y 

N.Z. 

80% 

- 

- 

Y 

10% 

Y 

Y 

Y 

Y 

Y 

England 

100% 

- 

clinics 

n 

n 

Y 

Y 

Y 

Y 

Cal.  Ci 

$25.9 

9%  Y 

Y 

Y 

Y 

Depends  on 

n 

Cal.  Cr 

Fed 

Ct. 

App 

Most 

Y 

Y 

jurisdiction 

Ill.  Ci 

$10.0 

Y 

Y 

Y 

Y 

Depends  on 

n 

Ill.  Cr 

Fed 

Ct. 

Some 

App 

Most 

Y 

Y 

jurisdiction 

Mich  Ci 

$8. 7m 

Y 

Y 

Y 

Y 

Depends  on 

n 

Mich  Cr 

Fed 

Ct. 

7% 

(App) 

Most 

Y 

Y 

jurisdiction 

NY  Ci 

$17.3 

m 

Y 

Y 

Y 

Y 

Depends  on 

n 

NY  Cr 

Fed 

Ct. 

Y 

Most 

Y 

Y 

jurisdiction 

Wash  Ci 

$3. 4m 

Y 

Y 

Y 

Y 

Depends  on 

n 

Wash  Cr 

Fed 

Ct. 

App 

Most 

Y 

Y 

jurisdiction 
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(d)  Delivery  Models 


Staff 

Judicare 

Mixed 

Contract 

Clinics* 

Duty  Counsel 

Ontario 

•  14% 

•  86% 

•  • 

72 

Y 

B.C. 

*®  15% 

4>®  85% 

•  • 

29 

Y 

Alberta 

*some 

•  •99% 

Y 

Sask. 

•  •99% 

1% 

Y 

Man. 

•29% 

@71% 

*Fam, Youth 

1 

Y 

Quebec 

•57% 

•43% 

•  • 

2 

Y 

N.B. 

@•100% 

Y 

N.S. 

•  •99% 

1% 

2 

Y 

P.E.I. 

•  •90% 

10% 

Y  (means  test) 

Nfld. 

•86% 

•  14% 

•  • 

Y 

Yukon 

• 

Y 

NWT 

• 

• 

•  ® 

29% 

Y 

NSW 

*•& 

Public 

Def. 

*• 

•  • 

*some  Crim. 

24 

Y 

Victoria 

*•41% 

^•59% 

•  • 

*some  traffic,  youth. 
Sum.  Conviction 

38 

Y 

QL 

*•41% 

^•59% 

*  Sum.  Conviction, 
Family,  Duty 
Counsel 

18 

Y 

S.  Aust 

*•41% 

4"@59% 

•  • 

7 

Y 

W.  Aust 

*•41% 

*•59% 

•  • 

10 

Y 

Tasman 

•41% 

•59% 

5 

Y 

N.Terr. 

•  • 

1 

Y 

ACT 

•41% 

•59% 

•  • 

1 

Y 

N.Z. 

•  • 

16 

Y 

England 

•  • 

t® 

Y 

Y 

Calif. 

•PD 

(Crim) 

NB: 

• 

Civil 

y* 

Illinois 

•PD  63% 
(Crim) 

27%  (Crim) 

differs 

• 

Civil 

Y* 

Mich 

•PD  45% 
(Crim) 

@55%  (Crim) 

by 

• 

Civil 

Y* 

N.Y. 

®PO 

(Crim) 

county 

*# 

Civil 

Y* 

Wash. 

•PD 

(Crim) 

Assigned 

*@® 

Civil 

Y* 

•  =  system  present;  9®  =  dominant  system;  *4*  =  recent  or  anticipated  trends. 

*  Clinics  column  indicates  numbers  of  clinics  or  percentage  of  total  service  provided. 


**  Australian  figures  represent  a  national  average,  but  should  provide  a  rough  approximation  given  the  relative 
homogeneity.  Percentages  for  staff  delivery  should  be  higher  than  average  in  New  South  Wales  and  the  Northern 
Territory.  As  the  larger  states  have  recently  instituted  policies  to  maximize  the  use  of  staff  lawyers,  this  figure  is 

presumably  increasing.  Fleming,  supra ,  note  152,  at  176. 
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Copies  of  this  Report  and  the  Executive  Summary  may  be  purchased  from  the  Ontario  Government 
Bookstore,  880  Bay  Street,  Toronto,  or  by  mail  order  from  Publications  Ontario,  50  Grosvenor  Street, 
Toronto,  Ontario  M7A  1N8,  Telephone  (416)  326-5300.  Toll  free  long  distance  1-800-668-9938. 
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